J)6(ASi~<) 


M'-A 


J  r"- 


& 


&***  ^LL 


/    S 


&. 


REPORTS  OF  CASES 
COMMON  LAW  AND  IN  CHANCERY, 


ARGUED  AND  DETERMINED 


IN  THE 


SUPREME    COURT    OF    THE    STATE 


OP 


ILLINOIS, 


TROM  ITS  FIRST  ORGANIZATION   IN   1819,   TO   THE  END 
—  OF  DECEMBER  TERM  1830. 


SIDNEY  BREESE, 

-   Counsellor  at  Law. 


KASKASKIA: 

PRINTED  BY  ROBERT  K.  FLEMING, 
CHARTRE  STREET. 

183L 


Entered  according  to  Act  of  Congress,  in  the  year  one  thousand  eight 
hundred  and  thirty-one,  by  Sidney  Breese,  in  the  Clerk's  office  of  the  Dis- 
trict Court  of  the   United  States,  in  and  for  the  District  of  Illinois. 


TO  THE 

HON.  EL1AS  K.  KANE5 

Senator  in  Congress. 

Sir, 

In  addressing  this  Volume  to  you,  my  motives  cannot  be 
mistaken — as  political  differences  have  separated  us  for  many 
years.  But  the  occasion  is  a  proper  one,  to  speak  of  you  as 
my  early  legal  instructor  and  friend — as  one  who  has  always 
held  the  first  rank  at  the  Bar  of  a  State,  the  sovereignty  of 
which  you  now,  in  part,  represent  in  the  Councils  of  the  Na- 
tion— as  one  with  whom  I  have  been  associated  in  the  prac- 
tice of  an  honorable  profession  for  several  years — as  one  who 
has  never  proved  deficient  in  answering  any  requisition  that 
has  yet  been  made  upon  his  abilities,  and  as  one,  against  whose 
integrity,  as  a  man  and  lawyer,  no  imputation  has  ever  been 
made. 

There  is,  also,  a  peculiar  appropriateness  in  thus  address- 
ing it  to  you,  since  all  those  who  were  your  seniors  in  your 
profession,  and  with  whom  you  were  contemporary,  have  fall- 
en by  the  unsparing  hand  of  Time,  and  left  you,  though  yet  in 
the  prime  of  life,  the  oldest  practising  lawyer  in  a  country 
which,  when  you  immigrated  to  it  was  an  unpeopled  waste? 
now  a  populous  State,  and  promising  fair  to  become  one  of 
the  first  of  the  Confederacy. 

That  you  will  continue  to  exert  yourself  for  its  future  pros- 
perity, and  give  further  assurance  that,  in  your  present  exalted 
station,  you  will  never  lose  the  reputation  you  have  acquired, 
or  sink  in  party  strifes,  your  character  as  an  "honest  man,"  is 
the  hope  of 

THE  AUTHOR. 
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PREFACE. 


This  Volume  of  Reports  is  submitted  to  the  Public  and  the  profession, 
with  great  diffidence.  The  task  of  preparing  it  for  publication,  was  un- 
dertaken with  great  reluctance,  and  at  the  earnest  solicitations  of  the  mem- 
bers of  the  Bar,  who  had,  in  common  with  myself,  long  felt  the  want  of  it. 
I  fear  that  I  have  not,  in  the  performance  of  it,  equalled  their  expectations, 
and  without  making  the  proper  allowances  for  the  difficulties  I  have  had 
to  encounter,  they  may  attribute  the  defects  of  the  work,  great  as  they 
truly  are,  more  to  my  incapacity,  than  to  the  real  causes  of  them.  1  need 
not  here  enlarge  upon  the  great  utility,  to  the  profession,  especially,  of  books 
of  Reports,  nor  on  the  necessity  that  exists  in  all  countries,  where  the  law 
is  the  rule  of  action,  that  it  should  be  certain  and  known.  The  legislature 
may  enact  laws,  but  it  is  the  courts  that  expound  them,  and  if  their  exposi- 
tions remain  unpublished,  much  mischief  and  litigation  must  be  the  conse- 
quence. If  any  apology  is  necessary  for  the  court,  whose  decisions  com- 
pose this  volume,  it  may  be  found  in  the  facts,  that  for  the  last  nine  years, 
its  sessions  have  been  held  at  a  place  remote  from  the  means  of  information, 
where  there  is  not  even  an  ordinary  lav/  library,  and  no  conveniences  for 
examination  or  reflection — that  for  several  months  of  each  year  the  Judges 
composing  it,  are  required  by  law  to  perform  circuit  duties,  and  that  at 
every  other  term  of  the  court,  they  form  a  part,  as  the  Council  of  Revision, 
of  the  Legislature,  so  that  they  are  unable  to  bestow  upon  the  cases  coin- 
ing under  their  revision,  that  care  and  attention  they  would  themselves  de- 
sire, and  which  judges,  under  other  more  favorable  circumstances,  could 
bestow. 

It  might,  perhaps,  have  been  desirable,  that  a  more  skilful  person  had 
undertaken  this  work — one  who  could,  from  the  manner  in  which  he  might 
give  their  opinions  to  the  public,  do  them  more  ample  justice.  It  has,  how- 
ever, been  my  earnest  endeavor  to  omit  nothing,  abate  nothing;  but  to 
give,  in  the  language  of  the  court,  their  decisions,  in  every  case  of  import- 
ance, as  made  by  them.  It  is  the  first  publication  of  the  kind  ever  attempt- 
ed in  this  State,  and  my  first  essay;    and,  though  I  am  convinced  that  it 
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will  not  add  to  my  reputation  as  a  lawyer,  that  I  can  claim  no  credit  for 
any  thing  contained  in  it,  that  it  bears  no  evidence  in  my  favor  of  erudition,  re- 
search, or  of  that  share  of  legal  knowledge,  without  which  a  work  of  this  kind 
should  not  be  attempted;  yet,  I  have  the  satisfaction  to  know,  that  the 
cases  are  faithfully  and  accurately  reported.  It  is  as  such,  I  submit  it  to 
the  candor  of  my  professional  brethren  and  the  public,  confident,  that 
where  they  cannot  praise,  they  will  not  censure. 

It  is  an  unpretending  volume — the  author  of  it  being,  though  at  a  great 
distance,  only  an  humble  follower  of  those  distinguished  lawyers  of  Europe 
and  America,  who  have  employed  their  time  and  talents  on  works  of  a 
similar  kind,  and  from  a  similar  motive — a  desire  to  discharge,  in  some 
degree,  that  duty,  which  one  of  the  sages  of  the  law  has  said,  every  man 
owes  to  his  profession. 

SIDNEY  BREESE. 

Kasfcaskia,  November  15.  1831. 


ADVERTISEMENT. 


#*^  Since  the  completion  of  this  work,  I  have  learned  that  the  decisions 
made  at  December  term,  1821,  were  consumed  in  the  burning  of  the  bank 
house,  where  the  records  of  the  Supreme  Court  were  kept.  For  apology 
for  any  other  omission,  I  have  to  say,  that  every  case  is  reported,  that  could, 
upon  diligent  search  and  enquiry,  be  found  among  the  remaining  records 
of  the  Court. 


JUDGES 

OF  THE 

SUPREME  COURT  OF  ILLINOIS, 

DURING  THE  TIME  OF  THESE  REPORTS. 


JOSEPH  PHILIPS,  Chief  Justice,  appointed  Oct.  9,  1818— Resigned 

July  4,  1822. 
THOMAS  REYNOLDS,  Chief  Justice,  appointed  August  31,  1822. 
THOMAS  C.  BROWNE,  ) 

JOHN  REYNOLDS,  }  Appointed  Associate  Justices  Oct.  9,  1818. 

WILLIAM  P.  FOSTER,*  S 

^Resigned  22d  June,  1819,  never  having  taken  his  seat  on  the  Bench. 

WILLIAM  WILSON,  appointed  7th  August,  1819,  in  place  of  William 

P.  Foster,  resigned. 

Note. — The  tenure  of  office  of  the  above  named  Judges  was  fixed  by  the 
Constitution,  "until  the  end  of  the  first  session  of  the  General  Assembly, 
which  shall  be  begun  and  held  after  the  1st  day  of  January,  1824."  At 
that  session,  the  following  named  Judges  were  elected,  the  tenure  of  whose 
office  is,  during  good  behaviour,  and  whose  commissions  bear  date,  January 
19th,  1825,  viz: 

WILLIAM  WILSON,  Chief  Justice. 
THOMAS  C.  BROWNE,        ) 
SAMUEL  D.  LOCKWOOD,  }  Associate  Justices. 
THEOPHILUS  W.  SMITH,  ) 

ATTORNEYS  GENERAL. 

DANIEL  P.  COOK,  elected  by  the  Legislature,  March  5,  1819— Re- 
signed on  being  elected  to  Congress,  Oct.  15, 1819. 

WILLIAM  MEARS,  appointed  by  the  Governor,  in  the  recess  of  the  Le- 
gislature, 14th  December,  1819. 

SAMUEL  D.  LOCKWOOD,  elected  by  the  Legislature,  Feb.  6,  1821. 
Resigned  December  28,  1822. 

JAMES  TURNEY,  elected  by  the  Legislature,  and  commissioned,  14th 
January,  1823 — Resigned  December,  1828. 

GEORGE  FORQUER,  elected  by  the  Legislature,  Jan.  23,  1829. 


STATE  OF  ILLINOIS,  Set. 

"The  undersigned,  the  Chief  Justice  and  Associate  Justices  of  the 
Supreme  Court  of  the  state  of  Illinois,  do  hereby  certify,  that  we  have 
examined  the  work  published  by  Sidney  Breese,  Esq.,  Counsellor  at 
Law,  entitled,  "Reports  of  Cases  at  Common  Law  and  in  Chancery, 
argued  and  determined  in  the  Supreme  Court  of  the  State  of  Illinois, 
from  its  first  organization  in  1819,  to  the  end  of  the  December  Term, 
1830,''  and  find  that  the  cases  contained  therein,  are,  generally,  in  sub- 
stance, "correctly  taken  and  reported." 

Given  under  our  hands  at  Vandalia,  the  13th  day  of  December,  1831. 

WMi  WILSON, 
SAML.  D.  LOCKWOOD, 
T1IEOS.  W.  SMITH, 
THOMAS  C.  BROWNE. 
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VOTE.—  THE  FOLLOWING  CORRECTIONS  ARE  MADE  AT  THE  REQUEST  OF 
THE  JUDGES  TO  WHOM  THE  REPORTS  HAVE  BEEN  SUBMITTED: 


December  term,  1825. — Ch.  Jug.  Wilson  was  absent  the  whole  of  this  term. 

County  Commissioners  of  Randolph  v.  Michael  Jones,  was  decided  at  the  Dec.  term  1827. 
and  not  at  the  Dec.  term  1825. 

Wright  v.  The  People,  page  66,  Lockwood,  Justice,  having  prosecuted  the  defendant  in 
the  court  below  while  Attorney  General,  gave  no  opinion. 

Hays  v.  Thomas  and  others,  page  136,  Lockwood,  J.  having  been  counsel  in  this  cause, 
gave  no  opinion. 

Ludd  and  Taylor  v.  Edwards,  page  139,  Lockwood,  J.,  having  been  counsel  in  the  cause, 
gave  no  opinion. 

Hubbard  v.  Hobson,  page  147,  Lockwood,  J.,  having  been  counsel,  gave  no  opinion. 

Vernon,  Blake  fy  Co.  v.  May,  page  229,  Lockwood.  J.,  having  been  counsel,  gave  no 
opinion. 

Ernst's  adnirsv.  Ernst,  page  247,  Wilson,  Ch.  J.,  dissented  from  this  opinion,  and  Lock- 
wood, J,;  gave  no  opinion. 
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RULES' 

OF  THE 

SUPREME  COURT  OF  THE  STATE  OF 
ILLINOIS. 


MOTIONS. 

Rule  i — Motions  may  be  made  immediately  after  the  orders  of  the 
preceding  day  are  read,  and  the  opinions  oi'the  court  delivered  in;  but  at 
no  other  time,  unless  in  case  of  necessity,  or  in  relation  to  a  cause  when 
called  in  course. 

Rule  n — They  are  to  be  made  by  the  attorneys,  in  the  following  order: 
First,  by  the  attorney-geneial,  next,  by  the  oldest  practitioner  at  the  bar, 
and  so  on  to  the  youngest;  but  no  attorney  to  make  a  second  motion  until 
eaeh  has  had  an  opportunity  to  make  his  motion. 

Rule  hi — Affidavits  must  be  made  when  a  motion  is  bottomed  on  a  mat- 
ter of  fact;  which,  according  to  the  practice  of  the  court,  should  be  sworn  to. 

SUPERSEDEAS. 

Rule  iv — No  supersedeas  will  be  granted  unless  a  transcript  of  the  re- 
cord on  which  the  application  is  made,  be  complete,  and  so  certified  by  the 
clerk,  and  the  necessary  bonds  be  entered  into  according  to  law. 

Rule  v — When  a  writ  of  error  shall  be  made  a  supersedeas,  the  clerk 
shall  endorse  on  the  writ  that  it  shall  be  so  obeyed  accordingly. 

WRITS  OF  ERROR. 

Rule  vi — Writs  of  error  shall  be  directed  to  the  clerk,  or  keeper  of  the 
records  of  the  county  in  which  the  judgment,  or  order  complained  of  is  en- 
tered, commanding  him  to  certify  a  transcript  of  the  record  to  this  court. 

Rule  vh — When  a  plaintiff  in  error  shall  file  in  this  office  a  record  duly 
certified  to  be  full  and  complete  before  a  writ  of  error  issues,  it  shall  not  be 
necessary  to  send  such  writ  to  the  clerk  of  the  inferior  court;  hut  such  writ 
shall  be  made  out,  and  filed  by  the  clerk  of  this  court,  with  the  said  record; 
which  record  shall  be  taken  and  considered  as  a  due  return  to  said  writ. 

PROCESS  ON  WRITS  OF  ERROR. 

Rule  viii — The  process  on  writs  of  error  shall  be  a  subpcena,  issued  on 
the  application  of  the  party  to  the  clerk,  directed  to  the  sheriff  of  the  proper 


Vi  RULES  OF  THE  SUPREME  COURT, 

county:  or  in  case  of  interest,  to  the  coroner,  commanding  him  to  summon 
the  defendant  in  error  to  appear  in  court,  and  shew  cause,  if  any,  why  the 
judgment  or  decree  mentioned  in  said  writ  of  error  should  not  be  reversed. 

Rule  ix — If  the  subpoena  be  not  returned  executed,  an  alias,  phtries,  &c. 
may  issue  without  an  order  of  court,  on  the  application  of  the  party. 

Rule  x — When  it  shall  appear  to  the  satisfaction  of  the  court,  that  a 
defendant  is  not  an  inhabitant  of  the  state,  there  shall  be  a  day  fixed  for  his 
appearance,  and  an  order  to  advertise;  which  order  shall  be  advertised  once 
a  week  for  four  weeks  successively  in  some  paper  printed  at  the  seat  of  gov- 
ernment: the  last  publication  shall  be  at  least  four  weeks  before  the  ap- 
pearance day.  After  publication  as  aforesaid,  and  affidavit  thereof  filed 
with  the  clerk,  the  said  cause  shall  stand  for  hearing  as  if  the  party  had 
been  served  with  a  subpoena. 

DOCKETING  SUITS  FOR  HEARING. 

Rule  xi — The  clerk  shall  set  the  causes  for  trial  in  the  order  they  come 
into  the  court,  except  the  causes  for  or  against  the  people,  which  shall  be 
set  in  order  at  the  end  of  the  civil  causes, 

ASSIGNMENT  OF  ERROR. 

Rule  xii — In  writs  of  error  not  operating  as  a  supersedeas,  the  plain- 
tiff shall,  within  eight  days  after  the  filing  of  the  record,  assign  in  writing, 
and  file  with  the  clerk,  the  particular  error  or  errors,  of  which  he  com- 
plains— no  other  error  or  errors  shall  be  alledged  or  enquired  into  by  the 
court. 

Rule  xih — If  the  party  fail  to  assign  errors  as  aforesaid,  a  rule  shall  be 
given,  and  if  the  errors  be  not  assigned  at  the  expiration  of  the  rule,  the 
cause  may,  on  motion,  be  dismissed. 

Rule  xiv — In  all  cases  of  appeals  from  any  court  to  this  court,  the  ap- 
pellant shall  file  in  open  court,  on  or  before  the  third  day  of  the  term  suc- 
ceeding the  appeal,  if  there  be  thirty  days  between  the  sitting  of  the  Su- 
preme Court  and  the  granting  of  the  appeal,  a  copy  of  the  record;  and  at  the 
same  time  assign  his  errors,  so  that  the  appellee  may,  should  he  think  pro- 
per, enter  his  appearance,  and  go  to  trial.  Should  there  not  be  thirty  days, 
then  to  file  the  record,  and  assign  errors  on  the  first  day  of  the  second  term, 

Rule  xv — When  the  court  grants  a  writ  of  error  with  supersedeas,  at 
the  same  time  the  plaintiff  shall  file  a  copy  of  the  record  and  assign  his 
errors,  so  that  the  defendant  may  join  in  error,  and  go  to  trial  at  the  same 
term  of  the  court. 

Rule  xvi — When  a  writ  of  error  is  made  a  supersedeas  in  vacation,  the 
plaintiff  shall  file  in  open  court,  on  or  before  the  third  day  of  the  next  term 
thereafter,  if  there  be  thirty  days  between  the  granting  of  said  writ  and  the 
sitting  of  the  court,  if  not,  on  the  first  day  of  the  succeeding  term,  a  copy 
of  the  record  duly  certified,  and  an  assignment  of  errors,  so  that  the  defen- 
dant may  join  in  error,  and  have  a  trial  at  the  same  court. 
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RE-HEARLXG. 

Rule  xvir — On  a  petition  to  the  court  briefly  stating  the  grounds  of  re- 
hearing of  a  cause,  and  the  law  to  support  it,  signed  by  an  attorney  or  at- 
torneys of  the  court,  the  court  may,  when  there  is  reason  for  it,  grant  a 
new  trial,  on  giving  the  prevailing  party  notice,  both  of  the  motion  for  a 
re-hearing,  and  the  time  of  such  new  trial,  if  granted. 

Ruoe  xvin — The  counsel  for  the  plaintiff  in  every  writ  of  error,  and  the 
appellant  in  every  appeal,  shall  furnish  to  each  of  the  Justices  of  this  court, 
before  the  argument  of  every  such  writ  of  error  or  appeal  shall  commence, 
an  abstract  or  abridgment  of  such  parts  of  the  pleadings  and  proceedings 
in  such  case,  as  said  counsel  shall  deem  necessary  to  a  full  understanding  of 
the  errors  relied  on  for  a  reversal  of  the  judgment  or  decree  complained 
of,  together  with  the  points  intended  to  be  relied  on  in  the  argument  of  the 
cause,  and  the  authorities  intended  to  be  used  in  support  of  them. 

Rule  xix — It  shall  also  be  the  duty  of  the  counsel  for  the  plaintiff  in 
error,  or  appeal,  to  file  in  the  clerk's  office,  for  the  use  of  the  defendant's 
counsel,  a  copy  of  said  abstract,  or  abridgment,  at  least  one  day  previous  to 
the  argument,  when  the  cause  is  not  argued  on  the  first  day  of  the  term — 
And  if  the  two  foregoing  rules  shall  not  be  complied  with,  the  cause  shall 
be  either  continued,  or  dismissed,  at  the  discretion  of  the  court. 

Rule  xx — The  defendant's  counsel  shall  be  permitted,  in  case  he  is  not 
satisfied  with  the  abstracts  or  abridgments  by  the  plaintiff's  counsel,  to  fur- 
nish each  of  the  Judges  with  such  other  abstracts  as  he  shall  deem  necessary 
to  a  full  understanding  of  the  merits  of  the  cause:  and  it  shall  also  be  the 
duty  of  the  defendant's  counsel  to  furnish  each  of  the  Justices  of  the  court, 
at  the  commencement  of  the  argument,  with  the  authorities  he  intends  to 
cite  on  the  argument. 

Rule  xxi — \\\  special  motions  shall  be  entered  with  the  clerk  at  least 
one  day  before  the  same  shall  be  argued;  and  the  counsel  entering  said  mo- 
tion shall,  at  the  said  time,  file  the  reasons  on  which  the  motion  shall  be 
predicated. 

Rule  xxii — No  certiorari  for  diminution  of  the  record  shall  be  hereafter 
awarded  in  any  case  unless  amotion  therefor  shall  be  made  in  writing,  and 
the  facts  on  which  the  same  is  founded,  shall,  if  not  admitted  by  the  other 
party,  be  verified  by  affidavit.  All  motions  for  such  certiorari  shall  be  made 
at  the  first  term  of  the  entering  the  cause  or  appearance  of  the  defendant  in 
error,  otherwise  the  same  shall  not  be  granted,  unless  upon  special  cause 
shewn  to  the  court,  accounting  satisfactorily  for  the  delay. 

Rule  xxeii — After  the  present  term,  no  original  record,  or  other  paper 
on  the  files  of  this  court  shall  be  taken  from  the  Supreme  Court  room,  or 
from  the  office  of  the  clerk  of  this  court. 


%*  AMONG  THE  MORE  IMPORTANT  ERRORS  WHICH  HAVE  ESCAPED 
CORRECTION,  ARE  THE  FOLLOWING: 


Page  19,  for  friget  re  ad  f  regit, 

24,  in  note,   erase    Thompson  v.  Arm- 
strong, page  23,  and  insert  Tarlton 
v.  Jlli Her,  page  39. 
37,  43.  53,  98,  for  narrative  in  margin 
read  narr. 

45,  in  note,  for  Fhickner  read  Fleckner. 

46,  in  margio,  for  1817,  read  1787,  and 
in  8th  line  from  bottom  for  of  rend  as. 

47,  for  Luceford  read  Lunceford. 
60,  in  2d  line  from  top  erase  in. 

74,  5th  line  from  top  insert  by  between 

in  and  cotor. 
81,  in  22d  line  from  bottom,  for  decis- 
ions read  decision. 
86.  at  the  conclusion  of  the  opinion  of 

the  court,  between  the  words  pleaded 

sxul  puis,  substitute  a  comma  for  the 

period. 
94,  at  top  erase  appellant,  appellee,  and 

insert,  plaintiff  in  error,  defendant  in 

error 
99,  in  margin  erase  not  between  -was 

and  appraised. 
101,  in  line  17  from  bottom  for  Snead's 

read  Stead's. 
114,  in  note  for  Shelby  read  Shelly. 
117,  in  14th  line  from  bottom  between 

po-wers  and  are,  insert  which 
123,  in  margin  for  form  re&d  from. 

219,  in  note,  first  paragraph,  for  state 
read  stale. 

220,  in   14th  line  from  bottom  insert 
cnert  after  the  word  circuit. 


Page, 


223,  in  margin,  for  inestates  read  estates. 

ibid  for  judgment  re  ad  judgments. 

227,  last  line,  for  them  read  tlwn 

230,  4th  line  from  bottom  between  are 
and  opinion,  insert  of 

234,  in  7rh  line  from  bottom,  for  alrea- 
dy read  clearly. 

237,  in  19th  line  from  bottom,  for  found 
r end  find 

252,  in  margin  at  top,  for  Dundan  read 
Duncan. 

256,  in  margin  for  1817  read  1827,  and 
in  second  paragraph  for  objections 
read  objection,  and  in  14th  line  from 
bottom  for  then  read  there 

278,  in  line  6th  from  bottom,  for  lessees 
read  lessors. 

281.  line  6tli  from  top,  between  contin- 
ued an;1  up.  insert  it. 

287.  for  Sheeley  read  S'ieehy. 

298.  6th  line  from  top.  tor  205  read  206. 

ibid,  for  Chirace  read  Chirac,  and  for 
Rancher  read  Rencher. 

308,  for  Briggs  read  Biggs,  and  for  pro- 
piis  rend  prepriis 

312  8th  line  from  top  for  therefore  read 
therefor,  and  in  17th  line  make  same 
correction.  Ibid,  oth  line  from  bot- 
tom, for  mandamas  read  mandamus — 
and  at  bottom  of  page  for  149  read 
179. 

314,  in  9th  line  from  bottom  for  on 
read  an. 


CASES 

ARGUED  AND  DETERMINED 
IN 

^mis  8  VIP  IB  I&lt  IB  @©¥ISS 

OF  THE 

STATE  OF  ILLINOIS, 

IN  DECE3IBER  TER3I,  1819. 


Present    THOMAS  C.  BROWNE,) 

JOHN  REYNOLDS,          V     Associate  Justices. 

WILLIAM  WILSON,       ) 

JOSEPH  PHILIPS,  Chief  Justice,  absent. 


Jonathan  Taylor,  Appellant, 

against 
Michael  Sprinkle,  Appellee. 

(APPEAL  FROM  GALLATIN.) 

Opinion  of  the  Court.*  This  was  an  action  of  covenant.  . Tn  a11  sPe" 
The  fifth  plea  states,  that  the  consideration  failed.  This  plea  ^  c0nside° 
was  demurred  to,  and  the  demurrer  sustained  by  the  court.  The  ration  of  a 
validity  of  the  fifth  plea,  is  the  only  point  before  the  court,  note,  the 
The  plea  was  filed  under  the  statute,!  which  introduces  a  new  m^"^  °tfhg 
remedy  contrary  to  the  common  law,  and  ought  not  to  be  exten-  obligation 
ded  too  far;  and  in  all  special  pleas,  the  manner  of  avoiding  the  ought  to  be 
obligation,  ought  to  be  shewn.     As  the  precise  manner  is  not  shewn,  a  f"ai- 

.  lure  to  do  it 

shewn  by  this  plea,  it  is  insufficient,  and  the  demurrer  to  it,  was  is  error 
properly  sustained.     The  judgment  of  the  circuit  court,  is  af-      I  Laws  of 
firmed,  with  five  per  cent  damages  and  costs.  l819>    Pa£e 

Judgment  affirmed.       °  ■ 

*  Justice  Browne  having  decided  this  cause  in  the  court  below,  gave  no 
opinion. 
1 


CASES  IN  THE  SUPREME  COURT 


KASKASKIA, 
Dec  1819. 


Smith  Elijah  Smith,  who  sues  for 

V. 

Bridges. 


Elijah  Smith,  who  sues  for)  a      n 

the  use  of  William  Johnson,}  Appellant, 

against 

William  Bridges,  Appellee.- 


(APPEAL  FROM  MADISON.) 

Altho'  no  Opinion  of  the  Court.*     The  plaintiff  below,  states  in  his  peti- 

foi-niisneces-  ti°n->thathe  "  holds  notes  on,  &c."  and  the  instrument  on  which 

sary  to  make  suit  is  brought,  has  not  a  single  feature  of  a  note,  inasmuch  as  it 

a  note,   yet  does  not  appear  there  was  any  undertaking  by  the  defendant, 

the    writing  ^Q  „ay  ar)„  person  at  all. 

must      shew  \/,     , J  r          ,.      ■>        r          •                            ,           *               ,             , 

an    underta-  Altho    no  particular  iorm  is  necessary  to  make  a  note,  yet 

king  or  en-  the  writing  must  shew  an  undertaking  or  engagement  to  pay, 
gagement  to  ano>  |0  a  person  named  in  it,  or  to  bearer,  or  holder  of  the  in- 
?^L™«r,  „„°  strument.     The  judgment  of  the  court  below  is  reversed,  and 

■  i  person  na.-  i     n  1  i 

med  in  it,  or  the  cause  remanded  to  the  court  below. 

to  bearer,  or  Judgment  reversed. 

holder  of'the 

instrument.  „  ,  .        .  . 

*  Justice  Retuoxds  having  been  counsel  in  this  cause,  in  the  court  below,, 
gave  no  opinion. 


Amos  Chipps,  ■  Appellant, 

against 
Thomas  Yancey,  Appellee. 

(appeal  from  pope.) 

The  plea  Opinion  of  the  Court*  This  was  an  action  of  debt  on  a  judg- 
not '"  aIC*f  od  ment  rendered  in  the  State  of  Kentucky.  The  defendant  plea- 
plea  to  an  ac-  ded  m7  debet,  to  which  there  was  a  demurrer,  which  the  court 
tion  of  debt  sustained.  To  reverse  this  opinion,  this  appeal  was  taken.  It 
upon  a  re-  js  considered  by  the  court,  that  the  judgment  of  the  court  be- 
low, sustaining  the  plaintiff 's  demurrer,  to  the  defendant's  plea, 
be  affirmed  with  costs,     (a) 

Judgment  affirmed. 

*  Justice  Wilson  having  decided  this  cause  in  the  court  below,  gave  no 
opinion. 

(a)  Nil  debet  is  a  bad  plea  in  an  action  of  debt  brought  on  a  judgment 
obtained  in  another  State.  Armstrong  v  Carsars,  exr.  2  Dall.  302  Mills  v, 
Duryee,  7  Cranch  480. 

Nil  debet  is  not  a  good  plea  to  an  action  of  debt  on  a  recognizance,  nor  to 
any  action  founded  on  a  record  Or  specialty.    Bidlis  v.  Giddins,  8  Johns.  82- 


OF  THE  STATE  OF  ILL1NOIK 


FllANgOIS    CoLEEN  AND> 

Abraham  Claypole,  $ 

against 
Daniel  Figgins, 

(appeal  from  madison.) 


Appellants, 
Appellee. 


coleen   and 
Claypole 

v. 
Figgins, 


Opinion  of  the  Court.*  It  appears  from  the  record  in  this 
cause,  that  the  writ  issued  by  the  Madison  circuit  court,  on  the 
3ist  day  of  March  1819,  and  made  returnable  to  May  term 
following,  and  that  the  act  creating  circuit  courts,  passed  on  the 
same  day  the  writ  issued.  Altho'  it  appears,  that  the  act  es- 
tablishing circuit  courts,  passed  on  the  31st  day  of  March,  yet 
the  court  are  clearly  of  opinion,  that  it  did  not  take  effect  until 
the  first  day  of  April,  and  that  the  process  is  therefore  void,  as 
the  clerk  had  no  authority  to  issue  the  writ,  and  make  it  return- 
able to  a  court  not  in  existence,  at  the  time  the  writ  issued. 
No  appearance  could  make  the  writ  good.  The  court  below 
was  bound  to  have  quashed  it,  it  differing  materially,  from  pro- 
cess that  is  voidable  merely,  where  appearing  and  pleading, 
might  cure  the  defect. 

It  is  unnecessary  for  the  court,  to  notice  any  other  error  as- 
signed, as  the  point  already  decided,  determines  the  case.  The 
judgment  of  the  court  is  reversed,  (a) 

Judgment  reversed. 

*  Justice  Reynolds  having  decided  this  cause  in  the  court  below,  gave  no 
opinion. 

Kane,  for  appellants. 

Winchester,  for  appellee. 

(a)  An  appearance  of  the  defendant  by  attorney,  cures  any  antecedent 
irregularity  of  process      Knox  et  al  v.  Summers  et  al  3  Cranch  496. 

Process  returnable  out  of  term  is  void,  ajxl  cannot  be  amended.  Cramer 
v.  Van  Jllstyne,  9  Johns.  386. 


The  act  of 
the  General 
Assembly 
creating  cir- 
cuit courts, 
was  approv- 
ed on  the 
31st  of  March 
1819, and  on 
the  same  day 
a  writ  issued 
out  of  the 
clerk's  office 
of  the  circuit 
court  of  Ma- 
dison county 
returnable  to 
the  Mayterm 
following. 
The  writ  is 
void,  as  the 
act  had  no  o- 
peration  un- 
til thelst  day 
of  April. 

Appear- 
ance, cannot 
make  the 
writ  goodj 
that.  8c  plea- 
ding, will 
cure,  voida- 
ble, but  not 
void  process, 


CASES  IN  THE  SUPREME  COURT 


James  A.  Whitesides  &  others,  Plaintiffs  in  error, 

against 

The  people  of  the)  -^  ~     , 

State  of  Illinois^  Defendants  m  error. 

(error  to  pope.) 

If  an  indict-       Opinion  of  the  Court.     This  was  a  criminal  prosecution  for  a 

^"1,  ~1tS  rioii  gainst  the  pontiffs  in  error.     Three  errors  are  assigned, 
not  aver  the        ,     -?T  .    .    ■ f     .      .,      .     ,.  .  .         ,  & 

year   to    be       *■•   Uncertainty  in  the  indictment,  in  not  averring  the  year,  to 

the   vear  of  he  the  }  ear  of  our  Lord. 

our  Lord,  &       g.  The  form  prescribed  by  the  constitution,  in  which  criminal. 

tain  *     the  Prosecutions  shall  be  commenced,  is  not  pursued. 

words,    "  in       3.  There  is  not  such  a  criminal  offence  alledged  in  the  in- 

the  name.  &  dictment,  as  will  make  the  plantiffs  in  error  guilty  of  a  riot,  if 

rUthofUtth°e  committed- 
people  of  the       ®n  the  first  point,  the  law  makes  it  necessary  to  have  com- 
state  of  ilii-  mon  certainty  in  every  indictment,  and  nothing  can  he  inferred 

nois,"    it  is  f^  aid  it.     Without  inference,  the  year  could  not  be  gathered 

a[n  an   in-  ^rom  the  indictment,  and  therefore  it  is  defective.     On  the  se- 

dictrne-nt  for  cond  point,  when  a  constitution  or  act  of  the  legislature,  pre- 

a   riot,    the  scribes  a  certain  form  to  be  used  in  legal  proceedings,  it  would 

facts  consu-  seem  ^at  fl\e  court  }las  no  power  to  dispense  with  that  form. 

1111111?  a  not,  ~.  „  ,i       •-•  t   j  .i  ji       p  •  • 

should      be  -I  nereiore,  as  the  indictment  does  not  pursue  the  iorm  given  in 

clearly     set  the  constitution,  that  all  indictments  shall  be  carried  on,  "  in  the 
forth.  name,  and  by  the  authority  of  the  people  of  the  State  of  Illi- 

nois," it  is  bad. 

On  the  third  point,  the  charge  in  the  indictment  is,  that  the 
defendants  made  a  great  noise  and  disturbance  of  the  peace. 
This,  the  court  considers,  too  vague  and  uncertain.  In  cri- 
minal proceedings,  the  charge  should  be  distinct  and  positive, 
and  the  way  and  manner,  in. which  the  great  noise  and  disturb- 
ance of  the  peace,  was  made,  should  have  been  stated.  F,or  this 
omission,  the  indictment  is  also  defective.  The  judgment  of 
the  court  below  must  be  reversed,  (a) 

Judgment  reversed. 

(a)  In  an  indictment  a  day  certain  must  be  stated,  so  must  also  the  year, 
otherwise  the  indictment  will  be  insufficient,  and  (in  England)  the  year  of 
the  king's  reign  is  usually  inserted  ;  but  the  year  of  our  Lord  is  equally  un- 
objectionable.    ArchbohVs  Crim.  PL  11. 

The  criminal  code  of  1827,  page  \57,  provides,  that  "  All  exceptions 
which  go  merely  to  the  form  or  an  indictment,  shall  be  made  before  trial, 
and  no  motion  in  arrest  of  judgment,  or  writ  of  error  shall  be  sustained,  for 
any  matter  not  affecting  the  real  merits  of  the  offence  charged  in  the  indict* 
ment," 

END  OF  DECEMBER  TERM. 


CASES 

ARGUED  AND  DETERMINED 
IN 

OF  THE 

STATE  OF  ILLINOIS, 

IN  JULY  TERM,  1820. 


Present     JOSEPH  PHILIPS,  Chief  Justice. 
JOHN  REYNOLDS, 
THOMAS  C.  BROWNE 


>     Associate  Justices. 


Joseph  Cornelius  Plaintiff  in  error. 

against 

Simon  Vanorsdall,  )  ^  r     ,     ,  . 

T         t\    n         >  Defendant  in  error. 

ASSIGNEE  OF  JOHN  De  RUSH, ^  J 

(ERROR  TO  ST.  CLAIR.) 

Opinion  of  the  Court.  In  this  case  there  was  a  plea  alledg-  A.  Plea  Red- 
ing a  failure  of  consideration,  to  which,  there  was  a  demurrer.  ^ ©nsfd ert- 
The  demurrer  having  been  sustained  by  the  court  below,  this  tion  is  insuf- 
writ  of  error  is  prosecuted,  to  reverse  that  judgment.     It  is  ficient,  with- 

considered  by  the  court,  on  the  authority  of  the  case  of  Taylor  out    s^1"^ 
•/  7  j  %j         out   where  in. 

v.  Sprinkle,  decided  at  the  last  term,  that  the  judgment  of  the  the     failure 
court  below  be  affirmed,  (a)  consists. 

Judgment  affirmed. 

(a)  Taylorv.  Sprinkle^  ante  p.  1.    Pooler.  Vanlandingham,  post  p.     Brad* 
ehaiu  v.  Newman. 


CASES  IN  THE  SUPREME  COURT 


KASKASK1A, 
July,  1820. 


„  against 

Stevenson. 


Sawyer  John  Y.  Sawyer,  Plaintiff  in  error, 

against 
Benjamin  Stephenson,  Defendant  in  error* 

(ERROR  TO  MADISON.) 

Granting  On  a  motion  for  a  new  trial  in  the  court  below,  the  defend- 
new  trials,  an£  offered  the  affidavit  of  one  of  the  jurors  who  tried  the 
sound  dis-  cavise?  setting  forth,  that  one  of  the  jurors,  who  was  sworn  as  a 
cretionofthe  witness  in  the  cause,  gave  in  the  jury  room,  new,  other  and  ad- 
court,  and  as  ditional  testimony,  by  reason  of  which,  deponent  was  induced 
rule  the6  *°  ^ve  a  verdict  for  the  plaintiff,  when,  if  it  had  not  been 
fusal  to  a-  f°r  sucn  testimony,  so  given  by  one  of  their  own  body,  he,  depo- 
ward  one  nent,  would  have  found  a  verdict  for  the  defendant.  The  court 
should  not  be  granted  the  defendant  a  new  trial.     To  reverse  which  opinion, 

considered  ■.     r  ,     t 

as  error  a  wn*  °'    error  was  prosecuted. 

An  affida-       Opinion  of  the  Court.     Granting  new  trials,  rests  in  the  sound 
vit  of  a  juror  discretion  of  the  court  before  which  the  trial  is  had,  and  as  a 

w  o      trie     genera}  rule  a  refusal  to  grant  a  new  trial,  should  not  be  eon- 
the       cause,   q  '  .  =»  .„',... 

may,  be  re-  sidered  as  error;  unless  it  appears  manliest,  tnat  justice  is  ren- 

ceived       to  dered  thereby,  more  precarious. 

prove impro-       The  first  question  for  consideration  is,  would  the  facts  disclo- 

T)gi*    conduct  -» 

on  the  part  se<^  ^J  *ne  affidavit,  have  justified  the  court  in  awarding  a  new 
Of  the  jury,  trial,  if  they  had  been  sworn  to  by  a  person  not  of  the  jury? 
We  are  satisfied  they  would,  and  although  new  trials  should  be 
granted  very  cautiously  for  irregular  and  improper  conduct  on 
the  part  of  the  jurors  in  their  retirement,  when  such  miscon- 
duct is  disclosed  by  an  affidavit  made  by  one  of  the  body ;  yet 
being  fully  satisfied  of  the  truth  of  the  facts  disclosed  in  this 
manner,  as  also  that  the  juror  has  not  been  tampered  with, 
and  improperly  influenced  to  swear  falsely,  and  that  no  such 
verdict  would  have  been  found,  if  the  jury  had  not  listened  to 
such  improper  testimony,  the  court  would  be  as  much  bound  to 
award  a  new  trial  on  such  affidavit,  as  if  the  truth  of  the  facts 
therein  contained,  had  been  disclosed,  by  one  not  of  the  jury. 
The  court,  therefore,  not  being  able  to  discover,  that  the  case 
under  consideration  is  at  variance  with  the  principles  here  laid 
down,  are  of  opinion,  that  the  court  below  acted  correctly  in 
awarding  a  new  trial  on  that  affidavit,  and  the  judgment  must 
be  affirmed,  (a) 

Judgment  affirmed. 

[a]  The  refusal  of  the  court  to  grant  a  new  trial  is  not  a  matter  for  which 
a  writ  of  error  lies.  Barr  v.  Grats,  4  Wheat.  213.  5  (Jranch  11.  ibid  187. 
7.  Wheat.  248. 

The  affidavits  of  jurors  to  impeach  a  verdict  cannot  be  received.  Dana 
V.  Tucker,  4  Johns.  487.     Forrester,  &c.  v,  Guard,  Shldal,  &  co.  post. 


OF  THE  STATE  OF  ILLINOIS'. 


Jehij  Scott, 


a  pains t 


John  Cromwell, 


Appellant, 
Appellee, 


KASKASKIA. 
July,  1820. 

Scott. 

t. 

Cbomweil. 


(APPEAL    FROM    MONROE.) 


The  defendant  in  the  court  below,  the  appellant  here,  demur- 
Ted  specially  to  the  plantiff  "s  declaration,  for  informalities  there- 
in. The  court  sustained  the  demurrer,  and  gave  plaintiff  leave 
to  amend,  whereupon,  the  defendant  moved  the  court  for  a  con- 
tinuance, which  motion  the  court  overruled.  To  reverse  this 
opinion,  this  appeal  was  taken. 

Opinion  of  the  Court.  Where  the  plaintiff  amends  in  mat- 
ters of  form  onlv,  the  defendant  is  not,  for  that  reason,  and  as  a 
matter  of  course,  entitled  to  a  continuance.  He  has  however, 
the  right  to  plead  de  novo.  The  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  affirmed. 


Where  the 
plain  tiff  a- 
mends  in 
matters  of 
form  only, 
the  defend- 
ant is  not, 
for  that  rea- 
son, entitled 
to  a  continu- 
ance as  a 
matter  of 
course. 


KASKASKIA, 
July,  1820. 


CASES  IN  THE  SUPREME  COURT 


James  S.  Beaumont,  Appellant, 

against 
— — — —      Yantz,  Appellee. 

(APPEAL  FROM  MONROE.) 

A  declara-       This  was  an  action  of  trespass  de  bonis  asportatis,  brought  by 

tion  ,n„a"  ac'  Yantz  against  Beaumont  in  the  court  below,  for  taking;  and  con- 

tion  ot  trcS" 

pass  for  tak-  veying  away,  "  four  horses,  the  property,  goods  and  chattels  of 

ing-  and  con-  the  plaintiff,  of  the  value  of  three  hundred  dollars."  The  de- 
veymg  away  fendant  demurred  to  the  declaration,  and  assigned  as  causes  of 
the  property  demurrer,  1.  That  the  horses  were  not  described  with  sufficient 
of  the  plain-  particularity;  and  2.  That  the  value  of  each  horse  should  have 
tiff','' issuffi-  been  stated  in  the  declaration.  The  demurrer  was  overruled, 
ciently   cer-  an(j  an  appeaj  taken  to  this  court. 

tain  and  de-  _.    .    . rr     „    ,       ~.  _,.  .,ii        ,i  nji 

scriptive    of       Opinion  oj  the   Lourt.      1  he  cases  cited    by  the  appellant  s 

the  property  counsel,  do  not  apply  to  this  case.  It  is  not  necessary  that  each 
taken.  horse  should  be  particularly  described.     Mentioning  the  num- 

ber of  horses,  and  an  allegation  that  they  were  the  property  of 
the  plaintiff,  is  sufficient.  There  is  no  precedent  to  be  found  in 
the  books,  in  which  the  property  is  precisely  described,  as  to 
its  shape,  color,  &c.  A  recovery  in  this  action  could  well  be 
pleaded  in  bar  of  a  suit,  for  four  black  geldings,  unless  the  plain- 
tiff should  new  assign,  and  shew  them  to  be  other  and  different 
ones,  from  those  for  which  this  suit  is  brought. 

As  to  the  2nd  objection,  it  is  sufficient  that  the  aggregate  va- 
lue of  all  the  horses  be  set  forth  in  the  declaration.  The  judg- 
ment of  the  court  below  is  affirmed. 

Judgment  affirmed. 


OF  THE  STATE  OF  ILLINOIS. 


KASKASKIA 
July,  18201 


James  Mason,  Plaintiff  in  error,  Mason 

against 

V,  '  .1  Defendants  in  error. 

ASSIGNEE  OF  F.  MASON,}  ^ 


BUCKJI  ASTER 
ASSIGNEE,  &C 


(ERROR  TO  MADISON.) 


not 
to 


This  was  an  action  of  assumpsit  brought  by  Buckmaster,  on  lt . 1S 
a  promissory  note  executed  by  James  Mason  to  Paris  Mason,  make  prof^t 
and  by  him  assigned  to  Buckmaster.  Two  objections  were  of  writings 
made  by  defendant  in  the  court  below,  to  the  plaintiff's  d jelara-  not  under 
tion;  1.  That  there  was  no profert  made  of  the  note  declared  ^e  stfltute 
on;  and  2.  There  was  no  consideration  averred  or  stated.  The  ma,ces  it  ne- 
court  overruled  these  objections,  and  gave  judgment  for  the  cessary  for 
plaintiff,  to  reverse  which,  the  defendant  sued  out  a  writ  of  er-  P?*1^1"     to 

r  *         <  2*1  ve  over  ot 

ror,  and  assigned  the  same  objections  as  grounds  of  error.  au   writings 

Opinion  of  the  Court.     It  is  necessary  by  the   common  law,  as  the  maker 

to  make  profert  of  writings  under  seal,  so  as  to  place  them  in  1S  bound  l.° 

i      *s  tj  *  x  flpnv      thfir 

the  power  ot  the  court,  to  give  the  opposite  party  oyer  if  re-  execvition 
quired,  and  to  let  the  court  see  if  the  deed  is  fair  and  honest  on  under  oath. 
view.     From  the  statute,  it  is  necessary  for  the  party  to  have     in  a  case 
oyer  of  writings  not  under  seal,  on  which  suit  is  brought,  as  he  on1an  *SSI£n- 
is  bound  to  deny  the  execution  of  them,  under  the  plea  of  non  tWeen     ma- 
est  factum,  under  oath.     A  copy  of  the  writing  on  which  suit  is  ker  and  as- 
brought,  must  be  filed  with  the  declaration,  and  the  court  can,  signee,acon- 
upon  a  plea  of  oyer,  compel  the  production  of  the  original,  so  need* no  "be 
that  no  inconvenience  can  arise  from  the  want  of  profert.    There  averred. 
is  no  error  then,  on  this  point. 

As  to  the  2nd  point,  the  court  believe  it  is  never  necessary  to 
state  a  consideration  in  a  case  on  an  assigned  note,  between  the 
maker  and  the  assignee.  The  judgment  of  the  court  below  is 
affirmed,  (a) 

Judgment  affirmed. 

(~aj  In  declaring  upon  a  bill  of  exchange  or  other  simple  contract,  no 
profert  is  made — so  when  a  deed  is  stated  only  as  inducement.  1  Chitty's 
PI  259. 

In  an  action  by  the  endorsee  of  a  note,  not  void  in  its  creation,  and  en- 
dorsed before  it  became  due,  against  the  maker,  the  consideration  cannot 
be  enquired  into.     Baker  v  Arnold,  3  Caine's  Rep.  279. 

If  a  note  has  been  fraudulently  obtained  and  put  into  circulation,  in  an 
action  by  the  endorsee  against  the  maker,  it  is  competent  for  the  defendant 
to  shew  a  want  of  consideration.     JVoodhull  v.  Holmes,  10  Johns.  231. 


10  CASES  IN  THE  SUPREME  COURT 


service. 


Thomas  Cox,  Appellant*, 

against 
John  McFerron,  Appellee. 

(APPEAL  FROM  RANDOLPH.) 

A  return  This  was  an  action  commenced  by  scire  facias  in  the  Ran- 
of  two  nihil*  <jolph  circuit  court,  by  McFerron  against  Cox,  to  foreclose  a 
forednse  a  mortgage  executed  by  the  latter  to  the  former.  There  were 
mortgage,  is  two  nihils  returned,  upon  which,  the  court  on  motion  gave 
equivalent  judgment  for  McFerron.  The  point  made  was,  whether  the 
a  return  of  two  nihils  on  a  sci.  fa.  was  equivalent  to  the  actual 
service  of  process,  when  the  defendant  can  be  personally  served. 
Opinion  of  the  Court.  It  appears,  that  by  the  common  law, 
all  writs  of  scire  facias  were  proceeded  on  in  the  same  manner 
by  the  return  of  two  nihils;  this  was  discretionary  with  the  par- 
ty issuing  the  process.  Our  statute  gives  this  writ  to  the  mort- 
gagee, and,  no  doubt,  in  giving  the  writ,  all  the  attributes  that  be- 
longed to  it  at  common  law,  were  given  also.  It  is  to  have  a 
common  law  operation,  and  possess  the  common  law  incidents. 
We  are  of  opinion  that  the  return  of  two  nihils^  is  equiva- 
lent to  a  service,  and  authorized  the  court  to  render  judgment 
as  in  cases  where  there  has  been  an  actual  service.  The  judg- 
ment is  therefore  affirmed. 

Judgment  affirmed. 


END  OF  JULY  TERM. 


CASES 

ARGUED  AND  DETERMINED 


IN 


^HIM  8V$ltXfiIB  (PDWIBl1 


OF  THE 


STATE  OF  ILLINOIS, 

IN  DECEMBER  TERM,  1820. 


Present     JOSEPH  PHILIPS,  Chief  Justice. 
JOHN  REYNOLDS,         ) 
THOMAS  C.  BROWNE,V     Associate  Justices. 
WILLIAM  WILSON,      S 


George  Blair  and  wife,  Plaintiffs  in  error, 

against 
Henry  Sharp,  Defendant  in  error. 

(ERROR  TO  WASHINGTON.) 

This  was  an  action  of  slander  brought  in  the  Washington  An  omis- 
circuit  court  by  Blair  and  wife,  against  Sharp.  From  the  sion  of  a  col- 
agreed  case,  it  appears,  that  the  only  words,  charged  in  the  dec-  loqiuum>  in 
laration,  to  have  been  spoken  of  the  plaintiff  by  the  defendant,  for  siander 
were,  that  the  plaintiff  "  had  swore  a  lie."  There  was  no  col-  in  charging 
loquium  shewing  how,  or  on  what  occasion  the  lie  was  sworn,  the  plaintiff 
The  court  below  declared  the  declaration  insufficient,  and  that  ^  a  ^i^is 
the  words  as  stated,  were  not  actionable.  To  reverse  that  judg-  fatal, 
ment,  a  writ  of  error  was  sued  out  by  plaintiff. 

Opinion  of  the  Court.  The  omission  of  a  colloquium,  shew- 
ing to  what,  the  words  spoken,  referred,  so  as  to  render  them 
actionable,  we  consider  fatal.  The  declaration  is  not  good  at 
common  law,  nor  under  the  statute.  The  declaration  does  not 
bring  the  case  within  the  letter  or  meaning  of  the  statute.  The 
judgment  of  the  court  below  is  affirmed,  with  costs,  (a) 

Judgment  affirmed. 

(a)  To  say  that  the  plaintiff  has  swore  false,  or  taken  a  false  oath,  is  not 
actionable.  8  Johns.  Rep.  109.  There  must  be  a  colloquium  of  its  being  in 
a  cause  pending  in  a  court  of  competent  jurisdiction,  and  on  a  point  material 
to  the  issue.  13  Johns.  Rep.  48.  1  Caine's  Rep.  347  2  Johns.  10.  The  term 
foresworn,  is  not  in  itself,  actionable.  6  T.  R.  691.  8East  427.  Vide  Laws  of 
Illinois  1823,  p.  82. 


12  CASES  IN  THE  SUPREME  COURT 


VANDALIA, 
Dec   1820. 


Joseph  French,  Appellant. 

against 
John  R.  Creath,  by  George} 
Creath,  his  next  friend,} 


Appellee. 

(APPEAL  FROM  RANDOLPH.) 


An  order  John  R.  Creath,  an  infant  under  the  age,  of  twenty-one  years, 
below,  an-  ^J  George  Creath  his  father  and  next  friend,  brought 
pointing  the  an  action,  in  the  circuit  court  of  Jackson,  and  removed  by 
next  friend  change  of  venue  to  Randolph,  against  Joseph  French,  for  slan- 
°i  ^nt«n  a"*  der.     On  the  trial  a  verdict  was  found  for  plaintiff,  and  a  mo- 

plaintltt         IS.  -i      1  i     r        1  r  in-  /•    •      l 

not  necessa-  tion  made  by  aelendant  for  a  new  trial,  and  in   arrest  of  judg- 

ry.       (Vide  ment,  which  were  overruled,  and  an  appeal  taken  to  this  court 

LawsofiSol  w}iere  jt  was  assigned  for  error,    1.  That  there  was  no  order  of 

entitled  **  An 

act  to  amend  the  court  below,  appointing  the  next  friend  of  the  infant  plain- 

an  act,  enti-  tiff;  and  2.  That  the  slanderous  words  spoken,  charged  the 
tied  an  act,  plaintiff  with  the  commission  of  the  crime  in  1815,  and  as  the 
practice"^  creating  the  offence  with  which  he  was  charged,  is  repea- 

courts  of  led,  no  words  spoken  in  relation  to  that  crime,  are  actionable, 
law."  appro-  Opinion  of  the  Court.  We  are  of  opinion,  that  the  judgment 
2Q  1827^'  °^  the  court  below  ought  to  be  affirmed.  It  is  now  too  late  to 
An  action  make  the  objection  first  stated,  and  as  to  the  second,  there  is  no. 
for  slander  is  clearer  principle  that  the  action  is  not  barred,  because  the  stat- 
not  taken  a-  ute  creating  the  offence  has  been  repealed.  If  the  words  spo- 
statute  °cre v  ^enf  fla^  charged  an  offence  to  have  been  committed  in  another 
ting  the  of-  state,  which  is  not  punishable  here,  still  they  would  be  actiona- 
fence  charg-  hie.  (a)  Judgment  affirmed. 

ed     be    re-       St         f     appellant, 
pealed.  '  ^U 

Kane,  for  appellee. 

(a)  An  offence  against  a  temporary  statute  cannot  be  punished  after  the 
expiration  of  the  act,  unless  a  particular  provision  by  laws  be  made  for  that 
purpose.     7  Wheat  551. 

One  guilty  of  perjury  in  proceedings  under  the  bankrupt  laws,  cannot  be 
prosecuted  for  the  offence,  after  the  repeal  of  the  law,  United  States  y. 
Fassmore,  4  Dall.  372. 


Joseph  Cornelius,  Plaintiff  in  error. 

against 
John  Boucher,  Defendant  in  error. 

(ERROR  TO  ST.  CLAIR.) 

Granting  flag  was  an  action  of  covenant,  brought  in  the  St.  Clair  cir- 
ces  anTnew  cuit  court?  DJ  Cornelius  against  Boucher;  on  the  trial  a  verdict 
trials,  rests  in  the  discretion  of  the  court,  and  a  refusal  of  either,cannot  be  assigned  as  error. 

Swearing  the  jury,  is  matter  of  form,  and  an  irregularity  in  swearing  them  not  objected 
to  at  the  time  cannot  be  assigned  as  error. 


Thornton 

and  others, 


Bradshaw 
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was  found  for  the  defendant,  and  a  motion  made  by  plaintiff  for  vandalia. 
a  new  trial,  which  was  overruled,  and  judgment  entered  on  the  Dec  ly2°- 
verdict,  for  the  defendant.  To  reverse  this  judgment  the  plain- 
tiff prosecuted  this  writ  of  error,  and  assigns  for  error,  1.  That 
the  affidavit  of  the  defendant   for  a  continuance,  at  the  July  y 

term  1818,  was  not  sufficient  to  authorize  a  continuance.     2.   Smiley  and 
That  there  were  three  issues  of  fact  made  up,  and  the  jury 
were  sworn  to  try  but  one  issue,  and   it  does  not  appear,  upon 
which  they  found  their  verdict;  and  3.  That  the  court  erred  in 
not  granting  anew  trial  on  the  affidavit  of  the  plaintiff. 

Opinion  of  the  Court.  On  the  first  point,  there  is  no  case 
witiiin  the  recollection  of  the  court,  in  which  it  has  been  consi- 
dered error,  to  grant  a  continuance.  The  third  objection  will 
depend  very  much  upon  the  same  principle,  that  granting  con- 
tinuances and  new  trials,  is  so  much  a  matter  of  discretion,  that 
an  appellate  coart  cannot  undertake  to  enquire  into  the  proper 
exercise  of  that  discretion,  in  a  case  like  the  present.  The  court, 
however,  must  not  be  understood  as  saying,  that  in  no  case 
would  it  make  the  inquiry.  If  a  case  was  brought  up,  upon 
bill  of  exceptions  containing  all  the  facts,  it  would  furnish  this 
court  with  the  means  of  forming  an  opinion,  as  to  the  proper 
exercise  or  abuse  of  the  discretion  of  the  court  below. 

The  second  error  assigned,  is  considered  equally  untenable. 
The  swearing  the  jury,  is  matter  of  form,  and  if  not  objected 
to  at  the  time,  an  irregularity  in  the  manner  of  swearing  them, 
cannot,  afterwards  be1  assigned  as  error.  There  is  no  judg- 
ment of  the  court  upon  the  point,  and  the  jury  is  presumed  to 
take  into  consideration  the  whole  matter,  and  if  their  intention  is 
manifest,  the  court  will  set  right  mere  matters  of  form.  The 
cases  of  Thompson  v  Button,  14  Johns.  Rep.  84;  and  Hawks  v. 
Crofton,  2d  Burrow  h98,  are  authorities  in  support  of  this  opin- 
ion.    The  judgment  of  the  court  below,  is  affirmed. 

Judgment  affirmed. 


John  Thornton  and  others,  Appellants, 
agai?ist 

George  Smiley  and)  ^      ,, 

John  Bhadshaw,}  '  ** 

(appeal  from  union.) 

Smiley  and  Bradshaw,  executed  their  note  to  Hezekiah  West,  if  one.>  .of 
as  administrator  of  the  estate  of  Weaver,  deceased,  for  a  sum  of  t^to^tXans 
money,  to  recover  which,  this  action  was  brought,  in  the  name  the  money  of 
of  said  West  and  John  Thornton  and  Mary  his  wife,  late  Mary  theestate.he 
Weaver,  who  were  joined  with  West,  in  the  administration  on  ^oes  lt  upon 
the  estate  of  Weaver.  The  money  was  loaned  by  West  alone,  ponsibility, 
to  Smiley  and  Bradshaw,  and  the  note  executed  to  him  alone  &  an  action 
as  administrator.  An  objection  was  made  by  defendants  to  the  J-0  rf  c0,ver]1Ht 
improper  joinder  of  parties,  which  the  court  sustained,  and    ac  ' 

be  brought  in  his  o\rn  name  alone. 


u 
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Usher. 


gave  judgment  for   the  defendants.      To  reverse  which,  the 
plaintiffs  appealed. 

Opinion  of  the  Court.  The  court  knovvns  of  no  power  in  the 
administrator,  by  virtue  of  the  trust  conferred  on  him  by  law, 
to  loan  the  money  belonging  to  the  estate;  if  he  does  it,  he  acts 
upon  his  own  responsibility,  and  renders  himself  liable  to  the 
estate.  The  note  was  made  to  West  alone,  and  for  that  reason, 
the  suit  should  have  been  commenced  in  his  name,  and  a  join- 
der of  his  co-administrators  was  improper,  as  no  right  of  ac- 
tion, to  recover  the  amount  of  the  note,  existed  in  them.  With- 
out determining  any  other  question,  for  this  •  ground  alone,  the 
court  affirms  the  judgment,  (a)  Judgment  affirmed. 

(a)  Vide,  Toller's  law  of  executors,  page  480,  where  it  is  declared,  ^hat 
in  equity,  an  executor  may  be  compelled  to  pay  interest,  if  he  suffers  the 
money  of  the  estate  to  lie  idle  in  his  hands.  This  would  seem  to  authorize 
a  loan,  or  any  other  investment  of  the  trust  money. 

An  administrator  is  not  liable  to  pay  interest  upon  assets  in  his  hands,  un- 
less under  special  circumstances.     Dexter  v.  Arnold,  et  al.     3  Mason,  248. 


If  parties 
appear  and 
go  to  trial 
without  a 
plea  being 
put  in,  it  is 
such  an  ir- 
regularity as 
will  be  cur- 
ed, after  ver- 
dict, by  the 
statute  of  a- 
mendments. 


George  Brazzle  and) 
James  Hawkins,  y 


Plaintiffs  in  error, 


against 


David  Usher, 


Defendant  in  error. 


(ERROR  TO   GALLATIN.) 


Usher  brought  an  action  of  trespass  vi  et  armis,  against  Braz- 
zle and  Hawkins,  in  the  Gallatin  circuit  court,  and  recovered  a 
verdict  and  judgment  against  them.  To  reverse  which  judg- 
ment, they  sued  out  a  writ  of  error,  and  assigned  for  error,  that 
there  was  no  plea  filed  in  the  cause,  and  that  a  trial  was  had 
without  a  plea.  It  appears  from  the  record,  that  the  parties  by 
their  attorneys,  were  present^  at  the  trial,  and  made  no  objec- 
tions to  the  proceedings  as  they  were. 

Opinion  of  the  Court.  The  appearance  of  the  parties  cured 
the  defect,  if  any,  arising  from  the  failure  to  file  a  plea.  The 
stutateof  amendments  will  apply  in  this  case,  to  cure  the  irreg- 
ularity.    The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


END  OF  DECEMBER  TERM. 


NOTE.— I  have  not  been  able  to  find  any  case  decided  at  December  term 
1821,  except  the  case  of  Moreland  v.  Pierson.  from  Gallatin.  There  were 
two  points  made  in  that  case,  1.  as  it  regarded  the  sufficiency  of  the  breach 
in  the  declaration;  and  the  2.  the  exclusion  of  a  deposition  from  the  jury. 
The  judgment  of  the  court  below  was  affirmed.  The  case  is  one  of  no  im- 
portance, and  is  therefore  not  reported. 


CASES 

ARGUED  AND  DETERMINED 


IN 


^nn  btonhbsbw  ©©wm 


OF  THE 


STATE  OF  ILLINOIS, 

IN  DECEMBER  TERM,   1822. 


Present     THOMAS  REYNOLDS,  Chief  Justice* 
THOMAS  C.  BROWNE,) 
JOHN  REYNOLDS,  V    Associate  Justices. 

WILLIAM  WILSON,       S 


Joseph  Cornelius,  Appellant, 

against 

David  Coons  and)  a      ,, 

-n  T  >  Appellees. 

rARKER    JARVIS,     ^  rr 

(APPEAL  FROM  ST.  CLAIR.) 

Cornelius  exhibited  his  bill  in  chancery,  in  the  St.  Clair  cir-      An  appeal 

euit  court,  praying  an  injunction  to  enjoin  Coons  from  the  collec-  w       'e'    y 

•  *^  consent    en- 

tion  of  certain  judgments  which  he  had  obtained  against  Cor-  tered  Gf  re- 

nelius,  before  Clayton  Tiffin,  a  justice  of  the  peace,  and  also  to  cord,    from 
enjoin  Jarvis,  the  constable,  from  collecting  the  executions  issu-  an  interlock- 
ed upon  those  judgments.     An  injunction  was  awarded  by  the  ^solvine- an 
judge  in  vacation.     Jarvis  answered,  setting  forth  his  powers  to  injunction, 
act  as  constable,  by  virtue  of  the  executions.     Coons  answered, 
and  denied  every  material  allegation  in  the  complainant's  bill. 
Upon  a  hearing  of  the  cause  upon  bill  and  answers,  the  court 
dissolved  the  injunction.     The  errors  assigned,  question  the  cor- 
rectness of  the  court  below  in  dissolving  the  injunction,  and  in 
rendering  that  judgment  in  vacation. 

Opinion  of  the  Court  by  Chief  Justice  Reynolds.  It  is  a  suf- 
ficient answer  to  the  second  error  assigned,  that  the  judgment 
of  the  court,  and  this  appeal,  were  both  had  by  consent  enter- 

*  In  place  of  Chief  Justice  Philips,  who  resigned  on  the  4th  day  of  Julv, 
1822. 


Mason 
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ed  of  record.  Without  such  consent,  no  appeal  would  lie  upon 
an  order  dissolving  an  injunction,  it  being  an  interlocutory,  and 
not  a  tinal  judgment.  The  correctness  of  the  judgment  in  dis- 
solving the  injunction,  cannot  be  questioned.  If  the  bill  con- 
Wash.  tained  any  equity,  it  is  completely  destroyed  by  the  defendant's 
answer.     The  judgment  of  the  court  below  is  affirmed,  (a) 

Judgment  affirmed. 

(a)  No  appeal  from  an   interlocutory  decree   dissolving  an  injunction. 
Young  v.  Grundy,  6  Crunch  51. 


James  Mason,  Appellant, 

.  against 
Robert  Wash,  who  sues  for*)  *      „ 

/Ae  CITY  BANK  OF  NEW-YORK,)  ™"     66S' 

(APPEAL  FROM  MADISON.) 

Our  act  ma-  This  action  was  commenced  against  the  defendant  below,  who 
king-  promis-  ^g  piam£ iff  here,  upon  his  liability  as  assignor  of  a  promissory 
&c.  assigns-  note.  The  declaration  averred,  that  the  note  was  executed  by 
ble  is  not  to  S.  S.  and  C.  Porter,  at  New  York,  and  made  payable  six  months 
be  construed  after  tne  fate  thereof  to  James  Mason  or  order. — Th%t  on  the 
wav  as  in  the  ^ay  °f  the  execution  of  the  note,  and  before  its  payment,  James 
statute  of  Mason,  at  New  York,  assigned  the  note  to  Robert  Wash — that 
J?uie,zs  they  on  the  day  the  note  fell  due,  and  was  payable,  it  was  presented 
mi  i  ro-  a*  New  York  to  the  makers  for  payment,  and  that  payment  by 
visions  and  them  was  refused,  of  which  the  assignor,  Mason,  had  notice, 
objects.  To  this  declaration   the  defendant  demurred,  which  the  court 

Under  our  oveiTuled.     The  defendant  then  plead,  among;  other  pleas,  his 

statute       un  4.^- 

assi     e'r  of  a  discharge  under  the  bankrupt  laws  of  JNew  York,  to  which  the 

note  is  not  li-  plaintiff  demurred,  and  which  demurrer  the   court  sustained. 

ble,     unless  a^  motion  was  also  made,  by  defendant  in  arrest  of  judgment, 

u  '"  ■*.   which  the  court  overruled,  but  gave  judgment  for  the  plaintiff. 
ffencebvsuit,  ~  J       ~  * 

against"  the  To  reverse  which,  an  appeal  was  granted,  and  the  appellant  as- 
maker,    has  signed  for  error  among  others,  1.  The  judgment  of  the  court  in 

been  used  overruling  his  demurrer  to  the  declaration;  2.  Overruling  his 
where     that  • 

course  will  motion  in  arrest  of  judgment;  and  3.  In  sustaining  the  plain- 
obtain  the  tiff's  demurrer,  to  the  defendant's  special  plea  of  a  discharge 
money.  under  the  bankrupt  laws  of  New  York, 

f  another  Chief  justice  Reynolds,  after  stating  the  facts  of  the  case, 
atate  must  delivered  the  opinion  of  the  Court.  In  this  case,  the  court  is 
be  pleaded  called  upon  to  say,  whether  sufficient  facts  are  shewn  in  the 
or  proved—  piea{Jings,  to  authorize  the  plaintiff  below,  to  recover.  This 
cannot  ex  of-  depends,  we  conceive,  upon  the  sound  construction  to  be  given 
ficio  take  no-  to  our  act  of  the  legislature,  making  promissory  notes  assigna- 
tice  oi  them.  D}e.*  We  cannot  give  to  that  act,  the  same  construction  that 
1819  mLi   *s  giyen  to  the  statute  of  Anne.     The  provisions  of  the  two  sta- 
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fiitc-s  arc  different;  the  statute  of  Anne,  places  promissory  notes 
upon  the  same  footing  with  inland  bills  of  exchange — our's  does 
not.     Our's  makes  notes  for  the  payment  of  property  assigna- 
ble— the  statute  of  Anne  does  not.     That  statute  was  passed  for       1   v 
the  furtherance  of  commerce,  and  to  suit  the  convenience  and  in-       Wash. 
terests  of  a  greatly  commercial  people.     Our's  was  enacted  at  a  A  disv 

time  when  but  few  persons  inhabited  the  country,  and  whose  pur-  chargeunder 
suits  were  domestic  and  agricultural.     Our  statute  expressly  jawcrfNew- 
declares,  that  the  assignor  shall  not  be  liable,  until  due  diligence  York,  is  no 
has  been  used  by  the  holder  to  obtain  the  money  from  the  ma-  bar  to  a  suit 
ker.     To  give  our  statute  the  same  construction  that  the  statute  kroughthere 
of  Anne  receives,  would,  in  the  opinion  of  the  court,  defeat  the  m?Ae  before 
intention  of  the  legislature,  and  the  obvious  understanding  of  the      dis- 
the  people.     Hence,  we  are  irresistibly  led  to  conclude,  that  the  charge 
diligence  contemplated  by  our  statute,  is  diligence  by  suit,  when 
that  course  will  obtain  the  money.     No  suit  then,  having  been 
commenced  and  prosecuted  against  the  makers  of  this  note,  as 
appears  from  the  pleadings,  the  declaration  is  insufficient,  and 
no  recovery  can  be  had  thereon  under  the  laws  of  this  state. 

But  here  we  are  met  by  an  argument,  that  the  right  of  action 
accrued   under  the  laws  of  New  York,  the  contract  having  been 
made  there,  and  that  the  laws  of  that  state,  must  furnish  the  rule 
of  decision  in  this  case.    It  is  a  sufficient  answer  to  that  argument 
to  remark,  that  the  laws  of  New  York  were  neither  pleaded, 
nor  proved  in  the  court  below,  and  that  this  court  cannot,  ex  of- 
ficio, take  notice  of  the  laws  of  a  foreign  state,  (a)     Here  we 
might  stop;  but  as  the  question  which  is  the  foundation  of  the 
third  error  assigned,  may  again  be  raised  in  the  court  below,  it 
will  be  best,  once  for  all,  to  settle  it,  and  in  doing  so,  it  will  be 
useless,  and  accounted  a  vain  boast  of  learning  to  enter  into  ar- 
gument or  reasoning  upon  the  subject,  it  having  been  settled  by 
the  highest  judicial  tribunal  known  to  our  government.     The 
contract  in  this  case,  was  made  after  the  passage  of  the  bankrupt 
law  of  New  York,  and  the  discharge  obtained  under  that  law. 
But  as  the  supreme  court  of  the  United  States  has  determined, 
that  the  discharge  is  equally  unavailing,  whether  the  contract 
was  made  before,  or  after  the  passage  of  the  act,  this  court  feeh 
itself  bound  to  yield  to  that  opinion,  how  much  soever,  some  of 
the  court  might  be  disposed  to  question  its  correctness.     We 
presume,  however,  it  is  founded  upon  the  fact,  that  the  power  to 
ass  bankrupt  laws,  is  delegated  to  the  general  government,  and 
ence,  the  states  are  restricted,  (b) 
Some  other  questions  were  raised  in  the  argument  of  this 
cause,  but  as  they  relate  principally  to  the  sufficiency  of  the 
testimony  to  authorize  the  finding   of  the  jury,  are  not  of  a 
•character  to  require  the  interfering  hand  of  this  court.     The 
indo-ment  below  must  be   reversed,  the  aopellant  recover  his 
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costs,  and  the  cause  remanded  to  the  court  below  for  new  pro- 
ceedings to  be  had,  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
Moore  c 

y 

\V.4tis  asd  (fi)  Foreign  laws  are  facts  which  must  be  proved  before  they  can  be  re- 
eTUErs        ceived  in  a  court  of  justice      3  Cranch  187. 

Foreign  statutes  cannot  be  proved  by  parol,  but  the  common  law  of  a  fo- 
reign country  may  be  shewn  by  the  testimony  of  intelligent  witnesses  of  that 
country,     1  Johns  Rep.  385. 

(6)  A  discharge  under  the  insolvent  law  of  another  state  is  no  bar  to  a 
suit  brought  by  any  creditor,  named  in  the  insolvent's  petition,  against  such 
debtor  in  New  York.     White  v    Can  field.     7  Johns.  117. 

Vide  King  v.  Riddle.  7  Cranch  168.  4  W  heat.  122.  Ibid  209.  Ogdenr. 
.Saunders,  12  Wheat.  213.      Thompson  \.  Armstrong,  page  23. 


S.  Moose,  Plaintiff  in  error, 

against 

J.  Watts,  S.  Crocker,)  r\  r     ■,     .    • 

-xt  «t  >  Defendants  in  error; 

and  M.  Wells,  \  J 

(ERROR  TO  ST.  CLAIR.) 

,  A  warrant       Opinion  of  the  Court  by  Chief  Justice  Reynolds.     This  is  an 

ior  a  felony  actjon  0f  assault  and  battery  and  false  imprisonment. 

round  &  d  up*  **  ^ 

on  an  affida-      The  defendants  pleaded  specially  in  substance,  That  the  said 

vitwhichsia-  Watts  being  a  justice  of  the  peace — that  the  defendant,  Wells, 

ted  "that  A.  appeared  before  the  said  justice,  and  made  oath  that  the  said 

the    enclos-  plaintiff  had  entered  her  enclosure  and  carried  off  a  quantity  of 

ure  of  C  l).  her  grain — that  thereupon  the  said  justice  issued  his  warrant, 

and   carried  upon  which  the  plaintiff  was  arrested  and  committed,     Under 

offhergram,'  ^  proceeding  the  defendant  justifies. 

is  no  justin-        _*  .  S;  ,.     -      5  J  -         .  ,    „ 

cation  to  the       1  he  piamtin  replied,  that  the  assault  and  battery  and  ialsc 

officer  who  imprisonment  was  committed  of  the  defendants  own  wrong,  and 
issued  it,  nor  wjthout  any  legal  process,  founded  upon  a  charge  of  felony, 
executing  it  sworn  to  before  said  justice.  Upon  this  replication  issue  was 
as  the  affida-  taken.  The  affidavit,  warrant  and  commitment,  were  read  in 
vit  contains  evidence  to  the  jury^and  the  court  instructed  the  jury  that  they 
n°rtimr  Vfe-  were  a  complete  justification  to  the  defendants.  It  is  to  this 
lony.  All  the  instruction  the  plaintiff  excepts,  and  we  are  called  upon  to  say 
parties  to  whether  it  is  correct.  We  will  here  remark  that  the  plea  con- 
such  a  war-  tams  an  averment  that  the  affidavit  meant,  that  the  plaintiff  fe- 
Tiint  tire  trcs- 
passers.         loniously  entered  the  enclosure  of  the  said  Wells,  and  carried 

off  her  grtiin.  This  kind  of  innuendo,  if  we  may  use  the  ex- 
pression, cannot  alter  the  sense,  or  extend  the  meaning  of  the 
words.  We  will  now  consider,  does  the  affidavit  give  to  the 
justice  jurisdiction?  If  it  does,  then  was  the  officer  who  acted 
under  it,  justified.  By  the  17th  section  of  the  act  defining  the 
powers  and  duties  of  justices  of  the  peace,  it  is  provided, 

That  it  shall  be  lawful  for  any  justice  of  the  peace,  upon 
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oath  being  made  before  him  that  any  person  hath  committed, 
or  that  there  are  just  grounds  to  suspect  that  he  or  she  hath 
committed  any  criminal  offence  within  his  county,  to  issue  his 
warrant,  &c.  Can  this^provision  be  construed  to  extend  to  mere 
civil  trespasses?  we  think  not:  and  the  affidavit  shews  nothing 
more.  Then  we  must  say  the  court  erred  in  instructing  the 
jury  that  the  affidavit  and  proceedings  under  it  justified  the  de- 
fendants. If  the  justice  had  not  jurisdiction,  and  this  is  appa- 
rent, both  from  the  affidavit  and  warrant,  the  officer  who  acts 
under  his  process,  cannot  thereby  claim  to  be  justified.  Let 
the  judgment  of  the  court  below  be  reversed,  the  plaintiff  re- 
cover his  costs,  and  the  cause  remanded  for  new  proceedings  to 
be  had  not  inconsistent  with  this  opinion. 

Jud.g-ment  reversed. 


Win.  Beer,  H.  Beer,)  ni  .  ..&  . 

tt>  t>  >  rlainhtfs  in  error. 

AND    1  HOMAS  BEER,        ^ 

against 
Daniel  Philips,  Defendant  in  error. 

(ERROR.  TO  ST.  CLAIR.) 

Opinion  of  the  Court  by  Chief  Justice  Reynolds.  This  was  an  if}  after  the 
action  of  trespass  quare  clausum  frigef,  commenced  by  Philips  decision  of 
against  the  Beers  in  the  court  below.  The  defendants  below  the  C?.UI2'  °" 
pleaded  not  guilty,  and  liberum  tenementum.  Upon  the  first  demurrer 
plea,  issue  was  taken,  and  to  the  second,  the  plaintiff  replied  the  defend- 
specially — to  this  special  replication  the  defendant  demurred,  ant    rejoins 

and  the  court  overruled  the  demurrer.     The  judgment  of  the   °  •  'e  *^f;** 

.,  .  .  tJ  -   v  ^Tr     cation  and  is- 

court  in  overruling  this  demurrer  is  assigned  ior  error.     We  sue  is  taken 

have  not  deemed  it  material  to  set  out  the  facts  disclosed  by  thereon,  it  is 
the  replication,  because  we  think  the  case  can  be  disposed  of  a  .comP,eto 
without  a  decision  upon  its  merits.     After  the  decision  of  the  demurrer, 
court,  overruling  the  demurrer,  the  defendant  rejoined  to  the    After  aban- 
replication,  and  took  issue  thereon.     This  we  -consider  was  a  Zoning  a  de- 
complete  waiver  of  the  demurrer.     If  the  court  below  erred,  "e'eisfon  un°. 
the  defendants  in  that  court,  to  have  availed  themselves  of  that  0n  it,  cannot 
error,  should  have  abided  by  their  demurrer,  and  not  traversed  be   assigned 
the  replication.     After  abandoning  the  demurrer,  they  cannot  for  erroV- 
assign  the  decision  upon  it  for  error,     The  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 
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Bell  &  Bell  James  Bell  and)  d,    .  •    .„.    . 

AteUi  J—  Sell,  J  ?**»£  *  e^ 

Zadock  Aydelott,  Defendant  in  error. 

(ERROR  TO  GALLATIN.) 

The  long-,  Aydelott  brought  an  action  of  assault  and  battery,  in  the 
practice  ^in  ^a^atin  circuit  court  against  the  Bells.  Judgment  was  ente- 
thisstate.has  red  against  them  for  default  of  a  plea,  and  the  court,  on  motion 
been,  to  ex-  of  the  plaintiff,  ordered  the  sheriff  to  empannel  a  jury  instanter 
ecute  writs  j.Q  ascerfa}n  the  damages.  The  iury,  instanter.  and  in  the  pre- 
damages,  in  sence  of  the  court,  assessed  the  damages,  upon  which  the  court 
\  he  presence  rendered  a  judgment.  The  error  assigned  was,  that  the  court 
°* a* h  cour-t'  ought  to  have  awarded  a  writ  of  inquiry  to  the  sheriff,  who 
no  irregular-  s^ou^  have  executed  it  by  a  jury,  not  in  the  presence  of  the 
ity  in  it.  court. 

Opinion  of  the  Court  by  Justice  John  Reynolds.  The  long 
and  uniform  practice  in  this  state  has  been  for  the  jury  to  in- 
quire of  damages  in  the  presence  of  the  court.  This  mode  is 
the  more  easily  given  in  to,  when  we  reflect  that  this  inquiry 
of  damages  is  had,  in  the  presence,  and  under  the  immediate 
care  and  direction  of  the  court.  If  it  be  absolutely  necessary 
from  the  old  law,  as  it  was  contended,  for  this  writ  to  be  execu- 
ted in  the  presence  of  the  sheriff,  this  likewise  is  done,  for  gen- 
erally, the  sheriff  is  in  the  court.  This  will  answer  the  ends  of 
form,  and  form  it  must  be,  as  the  substantial  ends  of  justice  will 
be  answered  by  the  assessment  of  damages  before  the  court. 
We  are  therefore  of  opinion,  that  the  judgment  of  the  circuit 
court  be  afjirmed.  (a.) 

Judgment  affirmed. 

(a)  The  executing  a  writ  of  inquiry  is  an  inquest  of  office,  and  the  offi- 
cer who  presides,  acts  ministerially,  and  not  judicially.  2  Johns.  Bep.  63.  if 
it  appears  that  important  questions  of  law  will  arise  on  the  execution  of  the 
writ,  the  court  will  order  it  to  be  executed  by  a  judge  at  the  circuit.  Ibid.. 
107.    Tidd'sPrac.  513,    4  T.  B.  275.     2  Bos.  &  Bull,  55-. 
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Isaac  Clark, 
Joseph  Cornelius, 


against 


Appellant, 
Appellee. 


(APPEAL  FROM  ST.  CLAIR.) 

Clark  exhibited  to  a  justice  of  the  peace  for  St.  Clair  county, 
an  account  amounting,  in  all  the  items,  to  $}176,  against  Corne- 
lius, on  which  account,  there  was  given  a  credit  of  $> 77,  leaving 
a  balance  due  of  ,$99.  The  justice  gave  judgment  in  favour 
of  Clark,  from  which,  Cornelius  appealed  to  the  circuit  court. 
The  circuit  court  decided,  that  the  justice  of  the  peace  had  no 
jurisdiction,  and  dismissed  the  suit;  from  which  decision  Clark 
appealed,  and  assigned  that  decision  as  error. 

Opinion  of  the  Court  by  Justice  John  Reynolds.  The  act 
defining  the  duties  of  justices  of  the  peace,  gives  the  jus- 
tices jurisdiction  in  all  cases  of  contract  for  the  payment  of 
money,  where  the  sum  demanded  does  not  exceed  one  hundred 
dollars.* 

Under  this  act,  a  justice  has  no  power  to  investigate  any  ac- 
count or  other  claim,  exceeding  one  hundred  dollars.  When 
the  credit  is  applied  to  the  claim  exhibited,  it  reduces  it  below 
one  hundred  dollars,  yet  the  justice  would  have  to  investigate 
the  whole  amount  of  $176,  as  the  credit  was  not  applied  to  any 
particular  item  or  charge  in  the  account,  so  as  to  extinguish  it. 
This  power,  the  legislature  never  intended  to  give  justices  of 
the  peace.  We  are  of  opinion  that  the  circuit  court  decided 
correctly  that  the  justice  had  no  jurisdiction,  and  we,  there- 
fore, affirm  the  judgment. 

Judgment  affirmed. 


A  justice 
of  the  peace, 
has  no  pow- 
er to  investi- 
gate an  ac- 
count excee- 
ding §100, 
tho'  it  may 
be  reduced 
by  credits  to 
a  sum  less 
than  §100. 


*  Laws  of 
1819,  page 
185. 
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Joseph  R.  G.  Poole,  Appellant \ 

against 
'  Olives  C.  VaiYlandingkam,  Appellee. 

(APPEAL  FUOJI  GALLATIN.) 

The  plea  Opinion,  tf  fhe  Court  by  Justice  John  Reynolds.  This  was-' 
oi  ml  debet  >s  action  of  debt,  to  which  there  were  seven  pleas;  the  five 
to  ail  actions  last  were  demurred  to,  and  the  demurrer  sustained,  and  to  re- 
ofdebtupon.  yerse  tbat  opinion  this  appeal  is  prosecuted.  The  3d  plea 
all_  '  sinip-e  states  that  the  note  in  this  case  was  given  without  any  good  or 
Apleasta-  valuable  consideration.  4th  plea  alledged  that  the  considera- 
tion that  the  tion  had  wholly  failed.  5th  plea  is  a  plea  of  nil  debet.  6th. 
considera-  p]ea  stated  that  $'500  were  paid  in  discharge  of  the  debt  of 
wholly  fatled  ffi®®*  ^h  plea  states  that  said  Poole  never  received  any  con- 
without  say-  ^deration  from  any  person  named  in  said  note.  The  6th  plea 
ing  wherein,  of  nil  debet  is  a  good  plea.  This  is  a  good  plea  to  all  simple 
™  i  c  contract  debts;  it  will  put  in  issue  all  the  matter  contained  in 
no  "coaskle-  'tne  second  plea  which  was  withdrawn.  On  this  ground  there- 
(ion"  is  giv-  fore,  if  no  other,  the  judgment  must  be  reversed,  and  the  case 
enbystatute,  remanded  to  the  court  below,  so  the  plaintiff  may  withdraw 
the  dreiJup-  ^'l&  clem,jrrer  and  take  issue  on  said  plea  of  nil  debet.  Yet  as 
pa  the  plain-  there  are  other  pleas,  on  which  the  demurrer  is  taken,  it  will 
tiff-  perhaps  be  right  to  give  some  opinion  on  them.     The  3d  and 

/~^n  pleas  contain  the  same  matter,  to  wit.  that  there  was  not 
Mf*  ^YtJlA^ven.  nor  received  any  good  or  valuable  consideration  for 
Jy^"  said   note.     The  statute  law  of  this  state  gives  rise  to  these 

4      f*  pleas,  which   shew   a  kind  of  negative  defence  to  the  action, 

and  such  matter  of  which  the  plaintiff  must  take  the  affirmation* 
therefore  there  can  be  no  necessity,  altho'  urged  to  the  con- 
trary, for  the  defendant  to  shew  in  what  manner  the  considera- 
/  tion  was  not  given  by  one  party,  or  received  by  the  other, — in 

reality  a  negative  cannot  be  shewn  or  proven. 

On  these  pleas  it  is  necessary  for  the  plaintiff  to  go  on  and 
ailed  ge  in  what  manner  the  consideration  was  given  and  recei- 
ved. 

Therefore  these  pleas  are  good.  The  4th  plea  is  certainly 
bad,  as  it  is  necessary  for  the  defendant,  when  the  consideration 
is  alledged  to  have  failed,  to  shew  in  what  manner  it  has  failed. 
This  allegation  ought  to  have  stated  with  as  much  precision,  as 
the  allegations  in  a  declaration  are  set  out.  For  this  reason,  the 
demurrer  to  this  plea  ought  to  be  sustained.  The  fifth  plea  is 
a  kind  of  plea  of  accord  and  satisfaction ;  it  is  surely  a  novel 
one,  yet  I  think  it  a  good  plea  under  our  statute.  The  judg- 
ment of  the  court  below  ought  to  be  reversed  and  the  case  re- 
manded to  be  proceeded  on  as  above  siated. — The  costs  to  abide 
the  event  of  the  suit. 
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The  judgment  is  reversed  on  the  above  grounds,  except  as  vandalia, 

to  the  pleas  of  the  want  of  consideration:  on  these  the  court  is  1^^^; 
divided — therefore  as  to  these  the  judgment  is  affirmed,  (a) 

Judgment  reversed.  TpoatEso* 


(a)   Fide,  Taylor  r.  Sprinkle,  page  1.       Cornelius  t.  Vanorsdall,  page  5. 
Bradshaiv  v.  Newman,  page 


v. 


William  Thompson,  Appellant, 

against 
Geouge  Armstrong,  Appellee. 

(APPEAL  FROM  MADISON.) 

This  was  an  action  commenced  by  the  plaintiif,  the  appellant,  The  assigiv- 
against  the  appellee  in  the  Madison  circuit  court,  upon  his  ha-  or  of  a  note 
bility  as  assignor  of  a  promissory  note.  The  note  was  cxecu-  ^Lit  of  ^no- 
ted in  the  state  of  Kentucky  by  one  Colston  O.  Wallis,  on  the  ney  or  a  spe- 
30th  day  of  August,  1814,  for  the  payment  of  a  certain  sum  of  cifih  article 
money  in  pork,  at  a  stipulated  price,  made  payable  to  the  de-  ?l  Pr0Pel'ty> 
fendantonthe  first  day  of  January,  1817.  On  the  second  day  un]ess  'due 
of  March,  1815,  the  note  was  assigned  by  the  defendant  to  the  diligence  has 
plaintiff.  The  declaration  contains  no  averment  of  the  place  of  oeen  used  t0 
assignment.  It  further  appeared,  that  on  the  first  day  of  June,  tlle  mi^ee 
1818,  the  plaintiff  commenced  an  action  in  the  Muhlenburgh  cir-  and  a  suit  in 
cuit  court,  state  of  Kentucky,  against  the  maker  of  the  note,  and  June,  1818, 
prosecuted  him  to  insolvency.  The  second  count  in  the  decla-  upo,n  .a  n°te 
ration,  contains  all  the  preceding  averments,  with  the  addition,  gUSt)  is^ 
•;  that  at  the  time  the  note  became  due  and  payable,  the  maker  and  payable 
was  insolvent,  and  entirely  unable  to  pay  the  said  note  or  any  lIl1/aHUif^ 
part  thereof,  and  has  ever  since  continued,  and  still  is,  insolvent  wasa'SSjffned 
and  unable  to  pay  the  same."  To  this  declaration,  there  was  a  in  March, 
demurrer,  which  the  court  sustained,  and  thereupon  the  plain-  1815>  is.  .not 
tiff  appealed,  and  assigns  for  error,  the  judgment  of  the  court  "^  '  l~ 
below,  in  sustaining  the  defendant's  demurrer.  "  a  note  for 

Chief  justice  Reynolds,  after  stating  the  facts  of  the  case,  the  payment 
delivered  the  opinion  of  the  Court.  The  court  is  called  upon  to  0f  a  cel'tam 
say,  whether,  from  the  state  of  facts  as  set  out  by  the  plaintiff,  ljey  «  Which 
he  has  used  due  diligence  to  obtain  the  amount  of  the  note  from  may  be  dis- 
the  maker.  This  the  court  cannot  do.  It  is  not  averred  where  charged  in 
the  note  was  assigned.  Suit  then,  having  been  commenced  in  s^ablef  * 
Kentucky,  the  court  cannot  know  how  many  terms  of  the  court  An  aver- 
in  that  state  intervened,  (if  any)  between  the  assignment  of  the  ment  of  the 

note,  and  the  suing  out  the  writ  original  against  the  maker,  and  »h«rive£cy?* 
y  o  cij  the  HiSpiccr  is 

for  ought  that  appears,  suit  may  have  been  commenced  at  the  sufficient  'to 
first  term  after  the  assignment.  The  court  is  inclined  to  think,  excuse  the 
this  ought  to  appear  from  the  declaration,  and  that  therefore,  "f:  ot  due 
•the  first  count  is  defective,  as  beinc  too  uncertain.  -      *  ^e 


24  CASES  IN  THE  SUPREME  COURT 

The  next  objection  taken,  and  which  we  are  called  upon  to 
decide,  is,  that  the  note  was  not  assignable.     If  we  consider 
this  objection,  it  will  be  by  presuming  a  fact  not  averred,  to  wit, 
v  that  the  note  was  assigned  in  this  state.  Yielding  to  that  presump- 

Aemstkong.  tion,  and  the  court  cannot  entertain  a  doubt,  but  that  agreeably 

to  the  spirit  and  true  intent  and  meaning  of  the  statute  author- 

*  Laws  of  izing  assignments,  the  note  in  this  case  was  properly  assignable.* 

o"e 48^7'  -^lai  statute  authorizes  the  assignment  of  notes  for  the  direct- 
payment  of  money,  or  for  the  direct  payment  of  a  specific  arti- 
cle of  property;  a  fortiori,  then,  when  the  note  is  for  a  stipula- 
ted sum  of  money  to  be  paid  in  property. 

The  next  question  presented  for  the  consideration  of  the  court 
is,  whether  the  averment  of  the  insolvency  of  the  maker,  in  the 
second  count  of  the  declaration,  be  sufficient  to  excuse  the  use 
of  due  diligence.  Upon  this  point,  it  does  seem  to  the  court, 
that  the  human  mind  cannot  be  brought  to  doubt.  If  there  is 
an  utter  incapacity  to  pay,  whence  the  necessity  of  resorting  to 
the  law?  The  law  never  requires  the  performance  of  a  vain 
and  useless  act,  and  surely,  a  suit  would  be  worse  than  idle, 
against  a  man  who  is  utterly  insolvent,  and  would  have  no  oth- 
er tendency  than  to  multiply  costs,  and  increase  the  party's  de- 
mand. If  the  court  is  correct  in  this  view  of  the  subject,  the 
court  below  erred,  in  sustaining  the  general  demurrer  to  the 
whole  declaration.  It  is  therefore  considered  by  the  court,  that 
the  judgment  of  the  court  below  be  reversed,  that  the  plaintiff 
recover  his  costs,  and  that  this  cause  be  remanded  to  the  circuit 
court  of  Madison,  for  new  proceedings  to  be  had  not  inconsist- 
ent with  this  opinion,  («) 

Judgment  reversed. 

(a)    Cases  on  assigned  notes,  agai?isi  the  assignor,     JSfason  y.   Wash,  antfc 
page  12.     Tlwmpsonv.  Armstrong,  page  23.     Jravff  t.  Coofc 
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Joseph  M.  Street,  Plaintiff  in  error.  Street 

against  CountyCom- 

The  County  Commrs.)  D  f   d    t    '       r  sirs,  of  Gal- 
of  Gallatin  county.  £                     J                         •*  xatinco. 

(eBROR  TO   GALLATIN.) 

Opinion  of  the  Court  by  Justice  John  Reynolds.  This  is  a  A  peremp- 
mandamus,  to  restore  Street  to  the  office  of  clerk  of  the  county  °™  ^"  •£ 
commissioners'  court  of  Gallatin  county.  It  is  proved  to  this  suetoacoun- 
court,  that  the  commissioners  have  been  served  with  said  writ,  ty  cohimis- 
and  made  no  return  thereto;  but  the  record  of  the  county  com-  slonerscour£ 
missioners'  court  containing  all  the  matters  of  fact  in  relation  to  t^em  to  res- 
the  case,  was  produced  by  said  Street,  which  record,  this  court  tore  a  clerk, 
received  for  the  return  to  the  writ,  and  acted  on  it  accordingly.  th^  cause  °f 

As  the  statute  law  of  this  state  requires  the  cause  of  remo-  valhTnot  sta" 
val  to  be  stated  on  the  records  of  the  court,  and  there  appear-  ted  on  their 
ing  on  the  record  returned  here,  no  cause  of  removal  stated,  it  records. 
is  considered  by  this  court,  that  the  said  county  commissioners' 
court,  had  no  power  to  remove  said  Street  and  appoint  another 
clerk   to  said  court,  therefore  it  is  ordered  that  a  peremptory 
mandamus    issue,  if  necessary,    to    restore   said   Street  to  his 
office. 
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Collins  Augustus  Collins.)  n,  .  ,.~  . 

against 
John  Waggoner,  Defendant  in  error. 

(ERROR  TO  MADISON.) 

If  a  replica-  Opinion  of  the  Court  by  Chief  Justice  Reynolds.  This  was  an 
from  the^e-  act*on  °f  trespass  for  entering  the  defendant's  close  and  taking 
clavation,itisand  carrying  away  his  personal  goods.  The  plaintiffs  here, 
error.  who  were  defendants  below,  pleaded  a  judgment  obtained  by 

Upon  all  them  before  one  David  Moore,  a  justice  of  the  peace  in  and 
made  before  ^or  *ne  county  of  Madison,  against  the  said  Waggoner.  That 
the  first  of  on  said  judgment  an  execution  issued,  directed  to  any  con- 
May,  1821,  stable  of  Madison  county,  whereby  such  constable  was  com- 
a"t  i'd  manded  to  levy  upon  the  goods  and  chattels  of  the  said  Wag- 
rWht  to  re-  goner.  That  said  execution  came  to  the  hands  of  one  Isaac 
plevy  for  3  McMahon,  then  a  constable  of  said  county;  that  said  constable 
years,  unless  by  virtue  of  said  execution,  and  by  the  direction  of  the  plaintiffs, 
endorsed  on  entered  the  close,  and  took  and  carried  away  the  goods,  &c.  as 
the  execu-  averred  in  the  declaration;  which  entering  and  carrying  away, 
tion,  that  pa-  was  the  same  trespass  complained  of,  and  of  no  other  were  they 
per  of   UlJ  guilty. 

of  Illinois,  To  this  plea  said  Waggoner  replied — That  the  cause  of  ac- 
would  be  re-  tion  on  which  the  judgment  mentioned  in  said  plea  was  render- 
ceived  indis-  ^  arose  before  the  first  of  May,  1821— That  there  was  no 
execution  °  endorsement  on  said  execution  in  the  plea  mentioned,  as  is  re- 
quired in  and  by  the  twenty-seventh  section  of  the  act  of  the 
legislature  of  the  state  of  Illinois,  entitled  "  an  act  establishing 
the  State  Bank  of  Illinois" — That  said  Waggoner  did,  at  dif- 
ferent times,  before  the  said  trespass  was  committed,  tender  to 
the  said  Isaac  McMahon  the  full  amount  of  the  said  execution, 
and  then  and  there  offered  to  pay  the  same,  in  notes  of  the  said 
Bank,  or  to  replevy  the  same  for  three  years,  as  by  law  he 
might  do,  all  of  which  the  said  Isaac  McMahon  refused  to  ac- 
cept, permit  or  suffer,  and  whereupon,  the  said  defendant  com- 
mitted the  trespass  as  in  the  declaration  alledged,  and  this  he  is 
ready  to  verify.  To  this  replication  there  was  a  demurrer,  and 
that  demurrer  overruled  by  the  court  below.  To  reverse  that 
judgment  this  writ  of  error  is  prosecuted.  Three  objections  are 
raised,  one  to  the  declaration,  and  two  to  the  replication;  1. 
The  action  is  misconceived;  2.  The  replication  is  a  departure 
from  the  declaration,  shewing  a  trespass  in  McMahon  only;  and 
3.  There  is  no  law  authorizing  a  replevy  of  three  years  as  aver- 
red in  the  replication. 

And  first,  is  the  action  misconceived  ?     The  injury  complained 
of  is  the  forcibly  entering  the  close  of  the  said  Waggoner,  and 
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taking  and  carrying  aAvay  his  goods  and  chattels.  Surely  it 
cannot  be  contended  seriously  that  for  this  injury,  case  is  the 
remedy.  If  the  refusal  to  take  bail,  or  to  permit  the  party  to 
replevy  was  the  foundation  of  the  complaint,  then  case  would 
lie;  but  if  after  such  refusal,  the  officer  proceeds  to  levy  and  dis- 
tress, trespass  can  be  supported.  We  will  consider  the  second 
and  third  objections  together,  viz:  That  the  replication  is  a  de- 
parture from  the  declaration,  and  shews  a  trespass  m  McMa- 
hon,  the  constable  only,  and  that  there  is  no  law  authorizing  a 
replevy  of  three  years.  The  first  of  these  objections  we  think 
is  well  taken,  and  we  have  no  doubt,  if  it  had  been  raised  be- 
low, (which  we  think  was  the  duty  of  the  counsel  to  have  done, 
and  the  practice  of  raising  objections  here,  which  might  have 
been  urged  below,  this  court  cannot  but  reprobate)  would  have 
been  sustained.  Although  the  cause  of  action  arose  before  the 
first  of  May,  1821,  yet  the  plaintiffs  in  the  execution,  had  then- 
election  to  endorse  that  state  paper  would,  or  would  not  be  re- 
ceived. If  they  did  not  elect  to  endorse  that  state  paper  would 
be  received,  we  conceive  from  the  law,  the  defendant  had  the 
privilege  to  replevy  the  debt  for  three  years.  The  statutes  up- 
on this  subject  are.  complicated,  but  this  seems  to  be  the  true 
construction — that'  upon  all  contracts  entered  into  before  the 
first  of  May,  1821,  if  the  plaintiff  in  an  execution,  does  not  en- 
dorse that  paper  of  the  State  Bank  of  Illinois,  or  either  of  its 
branches,  will  be  received,  the  defendant  will  have  the  right  to 
replevy  for  three  years.  It  clearly  appears  in  this  case  that  not- 
withstanding the  plaintiffs  did  not  endorse  on  their  execution, 
yet  they  had  a  right  to  direct  the  officer  to  levy,  until  the  offer  to 
pay  or  replevy  was  made,  nor  does  it  appear  from  the  replica- 
tion, for  it  is  not  so  averred,  that  the  plaintiffs  ever  had  notice  of 
the  offer  made  by  the  said  Waggoner  to  the  said  constable,  to 
pay  or  replevy  the  said  execution,  and  until  they  had  notice  of 
that  fact,  the  plaintiffs  could  not  be  liable.  The  replication 
shewing  a  trespass  in  McMahon  only,  is  a  departure  from  the 
declaration,  and  therefore  bad.  Let  the  judgment  below  be  re- 
versed, and  the  costs  abide  the  event  of  the  suit  in  the  court  be- 
low, and  the  cause  remanded  with  leave  to  the  plaintiff  in  thai 
court  to  amend  his  replication. 

Judgment  reversed. 


^~ 


23  CASES  IN  THE  SUPREME  COURT 


Thomas  Gill,  Appellant, 

against 
James  Caldwell,  Appellee. 

(APPEAL    FROM     CRAWFORD.) 

Swearing  Opinion  of  the  Court  by  Chief  Justice  Reynolds.  This  was 
an^  uplifted  a»  action  of  slander  commenced  by  the  plaintiff  here,  against 
hand,  is  a  le-  the  defendant,  in  the  court  below,  for  charging  him  with  swear- 
g-aiswear'mgs  ing  false  in  a  certain  judicial  proceeding,  before  one  Thomas 

o^thTsut-  Kennedy> a  Justice  of  the  Peace- 

ute.  The  declaration  avers  that  said  Gill  '*  was  sworn  regularly 

Oaths  are  and  legally  by  the  said  justice,  and  then  and  there  took  his  cor- 
to  be  admin-  p0rai  oath."  From  the  bill  of  exceptions  taken  in  the  cause, 
persons  ac-  A  appears,  that  on  the  trial  below,  the  justice  of  the  peace, 
cording  to  Kennedy,  testified,  "  that  there  was  before  him  the  trial  men- 
their  opin-  tioned  m  the  declaration,  that  he  administered  to  said  Gill  what 
ions,  and  as  ^e  concejvec|  to  be  an  oath,  that  Gill  swore  by  an  uplifted  band, 
it    most    ai-  ,        ^,.,1  lii  l 

fects     their  that  no  bible  was  used,  and  that  Gill  was  not  asked  how  he  took 

consciences,  his  oath."  The  defendant's  counsel  then  moved,  to  exclude  the 
testimony  of  Kennedy,  it  not  proving  a  legal  oath  administered, 
nor  such  an  one  as  would  support  the  averment  in  the  declara- 
tion, Avhich  motion  the  court  below  sustained,  and  excluded  the 
testimony,  and  this  we  are  called  upon  to  correct.  If  the  said 
Gill  was  sworn  by  an  uplifted  hand,  it  surely  cannot  be  said  to 
be  a  departure  from  the  declaration;  the  only  question  to  be 
settled  is,  is  it  that  kind  of  oath  which  the  law  recognizes.  The 
pure  principle  of  the  common  law  is,  that  oaths  are  to  be  ad- 
ministered to  all  persons  according  to  their  own  opinions,  and 
as  it  most  affects  their  consciences. 

This  certainly  is  the  best  test  of  truth,  and  it  was  upon  this 
ground,  the  legislature  enacted  the  statute  which  is  supposed 
to  govern  this  case.  By  their  act  of  1807,  after  authorizing 
oaths  by  uplifted  hands,  they  declare  that  oaths  "  so  taken  by 
persons  who  conscientiously  refuse  to  take  an  oath  in  the  com- 
mon form,  shall  be  deemed  and  taken  in  law  to  have  the  same 
effect  with  an  oath  taken  in  the  common  form."  We  conceive 
that  the  man  who  swears  by  an  uplifted  hand  elects  to  do  so, 
and  the  ceremony  of  refusing  to  swear  upon  the  testament,  or  in 
the  usual  form,  is  perfectly  idle.  The  statute  does  not  vary  the 
common  law  in  this  respect,  and  we  conceive  that  the  oath  ta- 
ken as  set  out  in  the  bill  of  exceptions  is  valid,  legal,  and  com- 
ports with  the  averments  in  the  declaration.  The  judgment 
below   must   therefore  be  reversed,   the  plaintiff  recover  his 
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costs,  and  the  cause  remanded  for  new  proceedings  to  be  had   vandalia, 
not  inconsistent  with  this  opinion,  (a)  Dec.  1822. 

Judgment  reversed.         v^^^»-' 
Noble 

v. 

(a)  By  the   common  law,   every  witness  is  sworn  according  to  the  form  -j,UE  pE0PLE 

which  he  holds  to  be  the  most  solemn,  and  which  is  sanctified  by  the  usage 
of  the  country  or  of  the  sect  to  which  he  belongs. 

It  was  formerly  doubted  whether  the  oath  must  not  be  taken  on  the  Old 
or  New  Testament,  but  it  is  now  settled  that  it  need  not.  1  Wilson,  84. 
Cowper,  390. 

A  Jew  is  sworn  upon  the  Pentateuch,  and  a  Turk  upon  the  Koran;  and  in 
France,  anciently,  the  witness,  if  a  layman,  raised  his  right  hand,  or  if  a 
priest,  placed  it  upon  his  breast.     Phil.  Ev.  20.  ''f? 

Vide  Rev.  Laws  of  1827,  page  308. 


William  D.  Noble,  Plaintiff  in  error ^ 

against 
The  People,  Defendants  in  error. 

On  an  indictment  for  Forgery. 

(ERROR  TO   ST.  CLAIR.) 

Opinion  of  the  Court  by  Justice  J ohn  Reynolds.  William  An  opinion 
D.  Noble  was  indicted  for  forgery,  and  found  guilty  in  the  St.  formed,  if 
Clair  circuit  court.  To  reverse  that  judgment,  Noble  prosecu-  no!j  exPres- 
led  this  writ  of  error,  and  assigned  four  errors — to  wit:  disqualify  a 

1.  A  juror,  Moses  Short,  formed  an  opinion  but  had  not  ex-  juror. 
pressed  it.  A  person 

2.  David  Rankin,  the  person  intended  to  be  injured  by  the  J^jgj  ^J*g 
forgery,  and  the  person,  who  would,  in  case  of  conviction,  re-  a  competent 
ceive  a  moiety  of  the  judgment,  was  admitted  as  a  witness  witness  to 
against  said  Noble.  pwv«thefcis 

3.  On  account  of  the  religious  principles  of  said  Rankin,  he  upJnconvic- 

not  believing  in  the  doctrine  of  receiving  punishment  after  death  tion,  he  re- 

for  crimes  done  in  this  life,  altho'  he  believed  in  the  existence  of  ceives     one 

a  God  and  a  future  state.  J?*1'. ±  *hf 

A     rt^^  r  •    -i  i  •  i  ±     tine  imposed. 

4.  1  he  record  oi  a  civil  suit  was  admitted  in  evidence,  to  h;s  credibil- 

shew  the  amount  that  said  Noble  intended  to  defraud  said  Ran-  ity  is  left  to 

kin  of.  tlAl/USscH)s 

On  the  1st  point,  the  law  and  constitution  provide  that  all  who  believe 
men  shall  be  tried  by  an  impartial  jury;  but  as  the  mind  of  man  in  the  exist- 
is  so  organized,  it  is  almost  impossible  for  a  jury  to  be  perfectly  enceofaGod 
impartial.  Slight  impressions  will  appear  on  the  minds  of  any  *"atea  at^5 
person  who  will  at  all  think  of  any  subject — this  is  unavoida-  they'  disbe- 
ble.     These  impressions  will  go  on  step  by  step  on  the  mind,  lieve    in    a 

until  they  are  confirmed  into  complete  opinions.     Yet  the  law  P"nibl»ment 

t  ±  x  here  litter  tor 

cannot  draw  any  distinction  between  the  most  hasty  impres-  crimes  com. 

sion.  and  a  confirmed  opinion;  therefore  all  these  grades  of  opin-  mitted  here, 

are  competent  witneses. 
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vandalia.   km  must  be  treated  alike,  and  ought  not  to  disqualify  the  pcr- 
Dec  1822.    son  from  acting  on  the  jury.     It  is  quite  different  when  these 
opinions  are  expressed., — every  person  wishes  to  appear  to  the 
°^^       world  consistent — therefore  there  is  a  strong  partiality  for  these 
The  Pjsople.  opinions  when  expressed,  so  much  so,  that  it  disqualifies  a  per- 
son so  situated,  from  acting  on  a  jury.     This  pride  of  opinion  to 
act  consistent,  exists  in  every  person,  but  as  there  was  in  this 
case  no  expression  of  this  opinion,  I  think  there  is  no  error  in 
this  respect,  (a) 

The  second  point  presents  a  question  important  to  the  public, 
]  yet  I  think  one  of  easy  solution.  From  necessity  and  public  po- 
*  licy,  the  person  on  whom  the  forgery  was  committed  must  be  ad- 
mitted to  prove  it,  although  our  statute  gives  such  person  one 
half  of  the  judgment  so  recovered  against  the  accused.  If  this 
were  not  the  law,  forgeries  would  go  unpunished.  This  is  an 
exception  to  the  general  rule  of  an  interested  person  being  a 
witness.  This  interest  must  be  left  to  his  credit.  If  the  wit- 
ness be  manifestly  biased  by  his  interest,  the  jury  can  detect 
him.  With  this  view  of  the  subject,  I  thiijk  Rankin  was  a  com- 
petent witness;  therefore  in  this  there  is  no  error,  (b) 

The  3d  error  brings  in  discussion  the  religious  principles  of 
said  Rankin.  I  conceive  the  law  to  be,  that  all  persons  who  be- 
lieve in  the  existence  of  a  God  and  a  future  state,,  are  on  this 
account  good  witnesses.  The  witness  believed  in  a  God  and  a 
future  state  of  existence,  yet  he  did  not  believe  in  being  punish- 
ed hereafter  for  crimes  done  in  this  life;  yet  as  he  believed  in 
the  great  essential  matters  as  the  law  requires,  he  is  considered 
a  good  witness,  (c) 

On  the  4th  point  I  will  barely  remark,  that  the  record  appears 
to  me  to  be  the  best  evidence  to  prove  the  amount  which  the 
said  Noble  intended  to  defraud  the  said  Rankin  of.  Therefore 
on  all  these  matters  I  am  of  opinion  the  judgment  of  the  court 
below  ought  to  be  affirmed. 

Judgment  affirmed. 

(a)  Jurors  must  be  free  from  all  exceptions.  2  Johns.  Rep.  194.  The  pro- 
per question  to  be  propounded  to  a  juryman  is,  "  Have  you  made  up  and 
delivered  an  opinion,  that  the  prisoner  is  guilty  or  innocent  of  the  charge 
laid  in  the  indictment?"     1  Burr's  trial,  418. 

(6)  The  English  rule  is,  that  a  party  whose  signature  is  alledged  to  be 
forged  cannot  be  received  to  testify  in  support  of  an  indictment  for  the  for- 
gery, 2  Stark  on  Ev.  582.  This  rule  is  adhered  to  in  Conn.  Ver.  and  N. 
Car.  In  N.  Hamp.  Masss.  Penn.  and  N.  York,  he  is  held  to  be  competent. 
4  Johns.  Rep.  296. 

(c)  The  proper  question  to  be  asked  of  a  witness  is,  whether  he  believes 
in  God,  the  obligation  of  an  oath,  and  in  a  future  state  of  rewards  and  pun- 
ishments.    1  Stark.  Ev.  82,  note  (r) 

The  witness  must  believe,  that  divine  punishment  will  be  the  consequence 
of  perjury.    J  bid.  80. 


OF  THE  STATE  OF  ILLINOIS. 


31 


VAKDAUA, 
Dec.  1822. 


James  Foley, 
The  People, 


against 


Plaintiff  in  error, 


Defendants  in  error, 


(ERROR  TO  MADISON.) 


Opinion  of  the  Court  by  Chief  Justice  Reynolds.  At  a  special  The  words, 
term  of  the  circuit  court  held  in  the  county  of  Madison,  on  the  "  *"y  other 
25th  day  of  November,  1822,  an  indictment  for  larceny  was  °vhich  bylaw 
found  against  the  said  Foley,  upon  which  indictment  his  convic-  shall  not  be 
tion  accrued.  bailable,"  as 

There  are  several  errors  assigned;  but  the  only  one  which  we  "^ed  in  the 
deem  material,  is,  the  objection  to  the  jurisdiction.  In  ascer-  oftheactde- 
taining  the  jurisdiction,  or  what  is  necessary  to  authorize  a  spe-  finingtb.edu- 
cial  term  of  the  circuit  court,  we  must  look  to  the  40th  section  of ties  of  Jasti- 

the  act  entitled,  "an  act  regulating  and  defining  the  duties  of  "!°  l,,\f„uf" 
■  r    i  ii      ti  preme  court, 

the  justices  oi  the  supreme  court.       By  that  section  it  is  ex-  apply,  not  to 
pressly  enacted ,  "  That  whenever  any  person  shall  be  in  the  cus-  the  ability  of 
tody  of  the  sheriff  of  any  county,  charged  with  any  capital  of-  an   offender 
fence,  or  any  other  offence  which  by  law  shall  not  be  bailable,  it  b°-,j  ^t^to 
shall  be  the  duty  of  the  sheriff  to  give  information,"  &c.     It  the   charac 
was  contended  in  the  argument,  and  indeed  such  is  the  opinion  teroftheof- 
of  Justice  Reynolds,  who  tried  the  cause,  that  this  statute   enCLarcenv 
ought   to   be    construed    to    embrace   every  case  where    the  is  an  offence 
prisoner  was  in  custody,  and  unable   to  give  bail.     In  conse-  bailable    by 
quence  of  this  opinion,  and  the  serious  manner  with  which  it  law# 
was  contended  for  by  the  counsel,  we  have  given  the  subject  the  cannot    eive 
most  mature  consideration.     In  doing  so,  we  have  not  been  able  jurisdiction, 
to  give  to  that  statute  such  latitude  of  construction.     The  words 
of  the  statute  are  cleai,  express,  unambiguous  and  admit  of  no 
doubtful  construction. 

The  words  of  the  statute  are,  "  That  whenever  any  person 
shall  be  in  the  custody  of  the  sheriff  of  any  county,  charged 
with  any  capital  offence,  or  any  other  offence  which  by  law  shall 
not  be  bailable,1'  &c.  Now  to  ascertain  when  any  offence  is 
bailable,  we  must  look  to  the  law,  and  it  does  seem  to  us  to  be  a. 
perversion  of  plain  language  to  say,  that  we  must  look  to  the 
fact  of  the  party's  ability  to  procure  bail,  to  asctertain  whether 
by  law  he  is  bailable.  But  it  is  contended  we  must  be  governed 
by  the  intention  of  the  legislature.  I  ask  how  is  that  intention 
to  be  ascertained?  Must  wre  seek  for  some  hidden  intention 
which  the  language  of  the  law  will  not  justify,  or  when  the  lan- 
guage is  plain  and  admits  of  no  construction,  shall  we  not  take 
it  as  we  find  it?  If  the  statute  was  ambiguous  in  its  provisions, 
then  we  might  have  recourse  to  construction  to  ascertain  the  true 
meaning;  but  when  otherwise,  we  are  satisfied  to  take  the  law 
as  it  is.  and  if  if  is  defective,  leave  it  to  be  remedied  by  the  le- 
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FOLEX 


The  People. 


gislattue,  and  not  by  strained  constructions.  Having  settled 
this  question,  we  will  consider  whether  larceny  is  bailable  by 
law;  if  it  is,  it  is  a  case  not  provided  for  by  the  statute.  In 
settling  this  question,  we  need  only  have  recourse  to  the  consti- 
tution of  our  state.  By  the  13th  section  of  the  eighth  article  of 
that  instrument  it  is  provided,  "  That  all  persons  shall  be  baila- 
ble by  sufficient  securities,  unless  for  capital  offences,  where 
the  proof  is  evident  or  the  presumption  great."  Larceny,  by 
our  statute  is  not  made  capital:  the  punishment  is  by  fine  and 
whipping.  Hence  it  comes  within  the  letter  and  spirit  of  the 
constitution.  It  was  urged  in  the  argument,  that  as  the  prison- 
er appeared  below  and  pleaded  to  the  indictment,  he  waived, 
or  acknowledged,  jurisdiction. 

It  will  only  be  necessary  to  answer  to  that  argument,  that 
where  the  court  has  not  jurisdiction  of  the  subject  matter,  con- 
sent will  not  give  it.  We  might  then,  after  settling  these  ques- 
tions, proceed  to  reverse  the  judgment  of  the  court  below,  but 
believing  as  we  do,  that  the  court  below  having  been  called  for 
the  purpose  of  taking  cognizance  of  an  offence  of  which  they 
had  no  jurisdiction,  it  had  no  legal  existence,  and  consequently 
was  no  court.  Hence  we  cannot  undertake  to  reverse  the  pro- 
ceedings of  that  body,  having  no  such  controul  over  it;  but  as 
an  opinion  was  asked  for  by  the  prisoner,  and  the  jurisdiction, 
supported  by  the  attorney  general,  we  conceived  it  right  to 
give  an  opinion  that  the  law  hereafter  may  be  understood, 
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VANDAI.IA, 
Dec   lb22. 


Bryan,  Mohiuson,) 
and  Davidson,        $ 


John  Primm, 


against 


Appellants. 
Appellee. 


CliTAN  ASD 

MOKBISON 

V 

Primm. 


(APPEAL  FROM  ST.  CLAIR.) 


Opinion  of  the  Court  by  Chief  Justice  Thomas  Reynolds.  This  .  A  ™ppres- 
was  a  suit  in  chancery,  commenced  by  Primm,  for  the  purpose  of  ^tion  Vo  any 
setting  aside  a  contract  made  with  James  W.  Davidson  and  important 
wife,  and  to  enjoin  a  judgment  obtained  against  himself  by  fact  affords 
Bryan  and  Morrison  upon  a  note  executed  under  said  contract.  fw°" "i-ftp! 
The  bill  alledges  that  sometime  in  July,  180S,  Primm  purchas-  ence  0f  a 
ed  of  said  Davidson  and  wife  a  certain  tract  of  land  lying  in  court  of  e- 
St.  Clair  county,  which  land  descended  to  the  wife  of  said  q«|ty  t0  an- 
Davidson  as  heir  at  law  of  one  Peter  Zip,  deceased;  that  said  tract 
Davidson  and  wife  were  to  execute  to  him  such  deeds  as  would  The  as- 
completely  vest  in  him  the  same  title  which  the  said  Zip,  de-  signee  of  a. 
ceased,  had  in  the  premises.  That,  accordingly,  said  David- j10te  eJ  ll 
son  and  wife,  together  with  one  Jane  Everett,  who  claimed  an  takes  it  sub- 
interest  in  the  premises,  did  execute  to  him  a  deed  for  said  land  jecttoalUhe 
■ — that  in  consideration  of  such  purchase,  he  agreed  to  pay  the  eclLU'y  exist- 
said  Davidson  the  sum  of  eight  hundred  dollars,  for  the  pay-  Jh|  original 
ment  of  which,  he  executed  his  note  to  the  said  Jane  Everett  parties  to  it. 
for  the  sum  of  two  hundred  and  sixty -six  dollars;  and  for  the  Notice  of 
balance  of  said  purchase  money,  beside  a  small  part  paid,  he  an  fe^u  £'  ? 
executed  his  notes  to  the  said  Davidson.  The  bill  further  shews  notice  to  his 
that  at  the  time  of  making  said  contract,  and  of  the  execution  principal 
of  the  deed  aforesaid,  the  said  wife  of  Davidson,  who  was  the  Tho'abill 
sole  heir  to  the  said  Zip,  was  under  the  age  of  twenty-one  years,  tioifdoesnot 
and  that  since  she  has  arrived  at  full  age,  has  refused  to  exe-  pray  that  the 

cute  a  deed  for  said  land,  without  the  payment  of  an  additional  money  bere- 

'  r  J  funded,    vet 

9um*  such     relief 

It  is  further  shewn,  that  after  the  note  executed  to  the  said  Can  be  gran- 
Jane  Everett  became  due,  it  was  assigned  to  Bryan  and  Morri-  ted.and  a  de- 
son,  who  purchased  the  same  through  their  agent,  William  At-  ^r^       ele," 
chison, — that  said  Atchison  had  a  full  knowledge  of  all  the  cir-  roneous. 
cumstances  under  which  said  note  was  executed.     The  said 
Bryan  and  Morrison,  commenced  suit  upon  said  note  and  recov- 
ered judgment. 

The  prayer  of  the  bill  is  to  perpetually  enjoin  said  judg- 
ment and  cancel  the  notes  given  pursuant  to  said  purchase.  An 
injunction  to  stay  the  collection  of  said  judgment  was  granted 
by  the  judge  in  vacation.  The  bill  as  to  Davidson  and  wife  was 
taken  pro  confesso.  Bryan  and  Morrison  answered,  setting  forth 
their  ignorance  of  all  the  circumstances  under  which  said  note 
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vandalia,  was  executed — that  they  are  the  innocent  purchasers  of  said 
•  note — deny  knowing  that  their  agent  had  any  knowledge  ot 
said  circumstances,  but  do  not  deny  that  their  agent  possessed 
such  information.  During  the  progress  of  the  suit  in  the  court 
below,  the  injunction  was  dissolved  and  the  said  Bryan  and 
Morrison  proceeded  and  collected  their  judgment.  Upon  the 
final  hearing  of  the  cause,  the  court  below  decreed  that  the 
notes  should  be  cancelled,  and  that  Bryan  and  Morrison  refund 
to  the  said  Primm  the  money  so  collected.  To  reverse  this  de- 
cree this  appeal  is  prosecuted.  We  will  first  consider  whether 
the  bill  contains  equity,  if  so,  whether  that  equity  attaches  upon 
the  note  in  the  hands  of  Bryan  and  Morrison. 

The  knowledge  by  Davidson  of  his  wife's  being  under  age 
at  the  time  of  executing  the  conveyance,  and  not  disclosing  that 
fact  to  Primm,  is  surely  a  suppression  of  the  truth;  add  to  this, 
the  fact  of  his  wife's  disagreement  to  the  contract  after  she  ar- 
rived at  full  age,  and  I  think  it  will  not  be  contended  that  the 
bill  contains  no  equity.  Between  Primm,  then,  and  Davidson 
and  wife,  the  decree  ought  to  be  affirmed. 

The  next  inquiry  is,  does  this  equity  extend  to  Bryan  and 
Morrison.  They  do  not  deny  that  Atchison,  their  ageni,  had 
knowledge  of  Primm's  equity.  This  of  itself  would  be  notice 
to  them. 

But  regardless  of  tills  fact,  the  note  was  assigned  to  Bryan 
and  Morrison  after  it  became  due.  Under  this  circumstance, 
they  took  it  subject  to  all  the  equity  which  attached  in  the 
*  Laws  of  hands  of  the  original  payee.*  It  was  contended  in  the  argu- 
i319,page  l.  mPn+  jjy  ^e  counse]  for  the  plaintiff,  that  the  court  erred  in  de- 
creeing the  money  to  be  refunded  by  Bryan  and  Morrison,  when 
the  bill  did  not  pray  for  such  relief. 

It  will  be  remembered,  that  the  prayer,  as  to  them,  is  for  a 
perpetual  injunction,  that  after  the  injunction  was  dissolved,  they 
proceeded  and  collected  their  judgment.  Could  not  the  court 
then  decree  the  money  to  be  refunded  ?  AVe  have  no  hesitation 
in  saying  they  could.  Otherwise,  the  complainant  would  be  turned 
round  and  compelled  to  seek  his  redress  by  an  action  at  law.  If 
the  injunction  had  been  made  perpetual,  without  this  additional 
relief,  the  same  absurdity  would  have  followed.  Let  the  judg- 
ment of  the  court  below  be  affirmed  and  the  defendant  recover 
Ms  costs,  (a) 

Judgment  affirmed. 

(a)  The  complainant  is  not  confined  to  the  particular  relief  prayed  for  in 
the  bill,  but,  under  the  general  prayer,  is  entitled  to  such  a  decree  as  the 
nature  oftlie  case  may  require.  Beebe  and  others  r.  Bank  of  JVeiu-York, 
1  Johns.  Rep.  529. 


OP  THE  STATE  OF  ILLINOIS.  #3 


John  Bloom,  Appellant, 

against 
Conrad  Goodner,  Appellee. 

(APPEAL  FROM   ST.  CLAIR.) 

Opinion  of  the  Court  by  Chief  Justice  Reynolds.  Goodner  The  stat- 
sued  out  his  writ  of  forcible  detainer,  under  an  act  of  the  Le-  u.te  in  f^e^' 
gislature,  entitled,  "  An  act  against  forcible  entry  and  detai-  bie  entryan«i 
ner,"  from  two  justices  of  the  peace  of  St.  Clair  county,  and  detainer,  re- 
obtained  a  verdict  and  judgment  of  restitution.  To  reverse  qulies  .tnat 
that  judgment,  Bloom,  by  writ  of  Certiorari,  removed  the  case  lho^  gjjZ 
into  the  circuit  court.  On  the  hearing  of  the  cause,  the  circuit  the  verdict. 
court  affirmed  the  judgment  of  the  justices.  There  are  many  Amerecler- 
errors  assigned  for  the  reversal  of  this  judgment,  and  those  ica*  "}lsta^e> 
which  we  deem  at  all  material  or  worthy  to  be  noticed,  we  will  narne  of  one 
consider,  as  follows :  of    the   ju- 

1.  Eleven  jurors  only  signed  the  verdict.  rors'  cannot 

2.  The  court  in  their  instructions  to  the  jury  did  not  correct-  reverse  a 
ly  define  a  forcible  detainer.  judgment. 

3.  The  trial  before  the  justices  was  held  at  Belleville,  when  Under  the 
it  ought  to  have  been  held  at  the  premises.  ac*  °.f  \,' 

4.  The  court  permitted  new  evidence  to  be  given  to  the  ju-  -1S  necessary 
ry  after  argument  of  the  cause  had  been  commenced  by  the  to  constitute 
counsel.  a  forcible  de- 

The  statute  requires  that  all  the  jurors  should  sign  the  ver-  the^inquisi- 
dict.     In  the  record  and  proceedings  before  the  justices,  it  ap-  tion  can  be 
pears  that  twelve  jurors  were  summoned  and  sworn,  and  the  nelti  at  anv 
verdict  appears  to  have   been  entered  as  the  verdict  of  the  ^eltnP 
whole;  hence  we  are  bound  to  conclude  that  the  omission  has  mises. 
been  occasioned  by  the  mistake  of  the  clerk;  we  are  the  more       it  is  dis- 
confirmed  in  that, opinion,  when  we  find  that  this  objection  was  cr.etionary 
not  raised  in  the  circuit  court.     It  being  then  a  mere  clerical  to  near  evj. 
mistake,  cannot  operate  to  reverse  the  judgment.  dence,  after 

2.  Did  the  justices  correctly  define  a  forcible  detainer?  We  the  ar,£u- 
think  the  justices  were  rather  cramped  and  contracted  in  their  ™e"     ?a  „a 

s*       i    .      "  -■    ■  a  if'  •  CaliSG       la      U- 

views  oi  this  subject.  Actual  iorce  is  necessary  to  constitute  pened  by 
this  injury,  and  such  force  as  is  spoken  of  in  the  statute.  This  counsel, 
is  the  more  evident,  when  we  consider  that  peaceable  holdings 
over  or  detainers,  are  provided  for  in  the  act  entitled,  "  An  act 
as  to  proceedings  in  ejectment,  distress  for  rent  and  tenants  at 
will  holding  over."  However,  as  the  jury  have  found  that  the 
detainer  was  committed  forcibly,  and  with  a  strong  hand,  the 
instruction  of  the  justices  though  not  sufficiently  broad,  has 
worked  no  injury,  and  ought  not  therefore  to  be  cause  for  the 
reversal  of  the  judgment. 


Bloom 
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3.  The  trial  was  at  Belleville  when  it  ought  to  have  been  on 
the  premises.  It  is  a  sufficient  answer  to  this  objection,  that 
the  law  does  not  require  that  the  inquisition  should  be  on  the 
premises;  it  is,  therefore,  discretionary  with  the  justices. 
Goodneh.  4.  New  testimony  was  heard  after  argument  of  the  cause  was 
opened  by  counsel.  This  is  at  all  times  and  before  all  courts 
matter  of  discretion — and  before  justices  of  the  peace,  much 
more  ought  that  discretion  to  be  indulged.  We  cannot  say  that 
in  this  particular  that  discretion  has  been  abused. 

Let  the  judgment  of  the  circuit  court  be  affirmed  and  the 
defendant  recover  his  costs. 

Judgment  affirmed* 


END  OF  DECEMBER  TERty. 


CASES 

ARGUED  AND  DETERMINED 
IN 

'TWLM  8  US*  IB  IB  SB  IB  @®WISS* 

OF  THE 

STATE  OF  ILLINOIS, 

IN  NOVEMBER  TERM,  1823. 


Present     THOMAS  REYNOLDS,  Chief  Justice. 
JOHN  REYNOLDS,         ) 
THOMAS  C.  BROWNE, }    Associate  Justices. 
WILLIAM  WILSON,       S 


Smith  Crane,  Appellant^ 

against 
William  Graves,  Appellee. 

(APPEAL  FROM  ST.  CLAIR.) 

This  was  an  action  brought  by  Graves  in  the  St,  Clair  circuit  copJ0faneote 
court,  on  a  note  executed  by  Crane  to  him.  The  defendant  de-  0n  whichsuit 
murred  to  the  declaration,  which  the  court  sustained,  and  there-  is  brought  is 
upon  the  plaintiff  asked,  and  obtained  leave  to  amend,  which  ^  "* 
he  did  instanter,  by  changing  the  words  "  twenty1'  to  "  twenty-  lion)  anci  an 
live,"  and  adding  the  words,  "  promise  to  pay."  The  defend-  amendment 
ant  contended,  that  the  amendment  was  a  substantial  one,  and  of  the  nam- 
cntitled  him  to  a  continuance,  and  accordingly  moved  for  a  con-  /  chancing 
iinuance,  which  the  court  overruled,  and  rendered  judgment  {he  word 
for  the  plaintiff.  According  to  the  requisitions  of  the  statute,  "20"  to«25" 
a  true  copy  of  the  note  was  filed  with  the  declaration.  The  de-  Jjjf  "jjjjjjg 
fendant  appealed,  and  assigned  for  error  here,  the  refusal  of  the  «  promise  to 
court  to  grant  the  continuance.  Pay>"      tn.e 

Opinion  of  the  Court  by  Justice  John  Reynolds.  Altho'  defendant  is 
the  amendment  allowed,  may  be  one  of  substance,  nevertheless,  to  acontimv, 
as  a  true  copy  of  the  note  was  set  out  in  the  declaration,  it  is  ance. 
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vandalia,  considered  that  the  defendant  had  sufficient  notice  of  the  Cause 
I|^J^-    of  action,  so  that  he  could  not  be  surprised  in  his  defence.     This 

being  the  case   there  was  no  reason   to  grant  a  continuance. 

The  judgment  must  be  affirmed. 

Judgment  affirmed? 


Baynard  White,  Appellant, 

against 
James  Stafford,  Appellee. 


(APPEAL  FUOJI  GP..EENE.) 

If  a  non-re-  Stafford,  who  it  appears  was  a  non-resident,  brought  a  suit  in 
'"dbondS Tr  ^e  clrciHt  court  oi  Greene,  against  White,  to  which,  White 
costs,  after  pleaded  in  abatement,  that  the  plaintiff  was  a  non-resident,  and 
the  com-  that  he  had  not  given  a  bond  for  the  costs,  as  the  law  required, 
mencement  The  plaintiff  replied  to  this  plea,  that  altho1  he  had  not  execu- 
but  before  *ed  a  Dond? a^  ^ne  &rate  ox"  the  commencement  of  the  suit,  yet  at 
the  trial,  it  a  certain  day  afterward,  and  before  the  trial,  he  gave  bond  with 
is  sufficient,  security,  which  the  clerk  approved.  To  this  replication,  the  de- 
fendant demurred,  which  the  court  overruled — from  which  de- 
cision the  defendant  appealed. 

Opinion  of  the  Court  by  Justice  John  Reynolds.  The  ques- 
tion presented  by  the  pleadings  in  this  case,  is,  was  the  security 
given  by  the  plaintiff,  a  sufficient  compliance  with  the  statute 
requiring  a  bond  to  be  filed  by  a  non-resident,  for  the  costs,  be- 
fore the  commencement  of  the  suit?  The  filing  of  this  bond,  can- 
not be  said  to  be  a  literal  compliance  with  the  statute,  but  sure- 
ly, it  answers  the  object  which  was  intended  by  it — the  ends  of 
justice  are  answered.  The  defendant  cannot  complain.  In 
some  cases,  neither  the  clerk,  or  attorney,  may  know  the  plain- 
tiff to  be  a  non-resident  when  the  suit  is  commenced;  in  such 
cases,  it  would  be  hard  to  turn  the  plaintiff  out  of  court,  to  an- 
swer no  good  purpose.  In  construing  statutes,  the  intention  of 
the  legislature  must  be  gone  into.  6  Bacon,  384.  The  object 
of  the  legislature,  was  to  secure  all  parties  in  their  costs,  when 
a  non-resident  commenced  a  suit;  this  is  answered,  in  the  present 
case,  and  the  judgment  must  therefore  be  affirmed,  (a) 

Judgment  affirmed. 

^a)  Vide  Rev.  Laws  of  1S27,  title,  «  Costs." 
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fANDALIA, 
Nov.  1823. 

Robert  M.  Tarlton,  Appellant) 

against 
George  Miller,  Appellee. 

(APPEAL  FROJI  GALLATIN.) 

This  was  an  action  commenced  in  the  Gallatin  circuit  court,  ,  T°  excuse 
by  Miller  against  Tarlton,  upon  his  liability  as  assignor  of  a  ^averment 
promissory  note,  executed  at  the  county  of  Gallatin,  by  one  in  the  dec- 
Squire  Brown,  to  Tarlton,  and  by  him  assigned  to  Miller.  The  Iaration  that 
first  count  of  the  declaration  averred,  that,  '4  at  the  time  the  note  th^no^'b^ 
became  due,  diligent  search  was  made  at  the  said  county,  for  the  came  due  & 
said  Brown,  for  the  purpose  of  demanding  payment  of  the  said  payable,  dili- 
note,  but  that  said  Brown  could  not  on  such  search,  be  found —  &ent  searctl 
that  the  said  note  remains  unpaid,  of  which  the  said  Tarlton  the  sakicoun- 
had  notice,  whereby  an  action  has  accrued,"  &c.  There  was  ty  for  trie  ma- 
also  a  count  for  money  had  and  received.     On  the  trial,  the  dc-  ker»  for  the 

fendant  moved  the  court,  in  conformity  with  a  statute  of  this  5uIF0Sf- 

.    >     '  i   ii_       /»  demanding* 

state,  to  instruct  the  jury  to  disregard  the  first  count,  on  the  payment 

ground  of  its  being  defective,  which  motion  the  court  overruled,  thereof,  but 

and  gave  judgment  for  the  plaintiff,  from  which  judgment  the  tnathe  could 

defendant  appealed.  found,"  is  in- 

Opinion  of  the  Court  by  Chief  Justice  Reynolds.*  The  ques-  sufficient, 
tion  to  be  decided  in  this  case,  is,  is  the  first  count  sufficient?  I 
suppose  the  counsel  who  drafted  the  declaration,  intended  to 
present  a  case  which  would  excuse  the  use  of  due  diligence;  but 
surely,  it  cannot  be  seriously  contended,  that  because  the  maker 
of  a  note  does  not  reside,  or  cannot  be  found  in  the  county  in 
which  the  note  was  made,  that  therefore  the  assignor  be- 
comes liable.  It  may  be,  that  he  may  reside  in  the  next  adjoin- 
ing county,  or  some  other  part  of  the  state;  if  so,  I  conceive  it  to 
be  the  duty  of  the  assignor  to  seek  him.  The  question  of  due 
diligence  having  been  settled  by  this  court  to  be,  by  suit,  that 
course  cannot  be  dispensed  with,  where  the  process  of  the  law 
can  reach  the  maker,  and  prove  availing. 

It  has  been  contended  by  some,  that  where  the  maker  has 
absconded  or  left  the  state,  the  assignor  is  not  liable  until  suit 
by  attachment,  is  prosecuted.  This  question  is  not  now  neces- 
sary to  be  settled,  as  the  declaration  contains  no  averment  of 
the  absence  of  the  maker  from  the  state.  But  it  is  said,  that 
the  facts  disclosed  on  the  trial,  shew  such  absence.  My  answer 
is,  that  this  is  shewing  facts  not  averred  in  the  declaration,  and 
cannot  be  regarded  upon  amotion  to  instruct  the  jury  to  disre- 
gard a  faulty  count — such  motion,  standing  upon  tlie  same  grounds 
as  a  general  demurrer.  We  are  therefore  of  opinion,  that  the 
judgment  of  the  court  below  be  reversed,  and  the  cause  reman- 
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ded  for  new  proceedings  to  be  had,  not  inconsistent  with  this 
opinion. 

Separate  opinion  of  Justice  J.  Reynolds,  The  record  shews 
this  case.  That  one  Squire  Brown,  made  his  obligation  to  Tarl- 
ton,  for  a  sum  of  money.  Tarlton  assigned  the  same  to  George 
Miller,  the  plaintiff  below,  for  value  received.  That  Brown 
left  the  county  before  the  bond  became  due,  so  that  no  dili- 
gence by  suit  could  be  used  at  the  time  the  bond  became  due, 
to  get  the  money  of  Brown.  The  declaration  states,  that  the 
bond  was  made  and  assigned  in  the  county  of  Gallatin.  The 
question  is,  was  Brown's  absence  equivalent  to  due  diligence 
by  suit,  in  order  to  obtain  the  money?  I  think  it  was.  Dili- 
gence is  now  explained  by  the  court  to  mean  a  suit  at  law,  3d 
when  the  person  against  whom  the  suit  is  to  be  brought,  is  not 
in  the  county,  it  would  be  useless  to  commence  it.  This  allega- 
tion is  contained  in  the  declaration,  and  it  is  the  same  as  if  a  suit 
was  prosecuted  without  getting  the  money.  There  can  be  no 
necessity  for  stating  the  place  of  residence  of  the  maker  of  the 
note,  as  was  contended  by  plaintiff  in  error,  to  shew  that  he 
had  left  it — stating  the  place  where  the  bond  was  made  is  suffi- 
cient. A  person,  having  no  permanent  residence  at  any  partic- 
ular place,  may  make  a  note,  and  it  would  therefore  be  impos- 
sible to  shew  his  residence.  A  transient  person  •  may  make  a 
note,  and  leave  the  place  where  it  was  made  immediately;  it 
would  then  be  unreasonable,  that  the  assignee  should  lose  his 
action  against  the  assignor,  because  the  maker  had  no  residence 
at  the  place  where  the  note  was  made. 

There  are  other  errors  assigned,  but  I  deem  them  not  of  such, 
importance  to  justify  a  reversal  of  the  judgment.  The  matter 
mostly  contained  in  the  bill  of  exceptions  was  proper  for  the  ju- 
ry to  pass  upon.  I  am  therefore  of  the  opinion  that  the  judg- 
ment of  the  circuit  court  ought  to  be  affirmed,  (a) 

Judgment  reversed. 

*  Justice  Browne  having  decided  this  cause  in  the  court  below,  gave  Bft 
opinion. 

Starr,  for  appellant. 

Lockwood,  for  appellee. 


(a)   Vide,  Mason  x.  Wash,  page  16.     Thompson  v.  Armstrong,  23.     &iig& 
v.  Coek. 
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Nov.  1823. 

Ninian  Edwards,  Plaintiff  in  error, 

against 
William  A.  Beaird,  Defendant  in  error. 

(ERROR  TO   ST.   CLAIR.) 

Edwards  filed  a  bill  in  chancery  against  Beaird,  as  sheriff  of  A  bill  may 
St.  Clair  county,  in  the  circuit  court  of  that  county,  stating  that  be  d'smissed 
he  was  not  a  resident  of  St.  Clair  county,  and  that  the  .county  motion,when 
court  of  said  county,  had  levied  a  tax  on  town  lots,  the  proper-  the  court  is 
ty  of  complainant,  from  which  he  prayed  to  be  relieved,  and  satisfied 
that  Beaird  might  be  enjoined  from  collecting  the  tax  assessed  J^^y  ;'„  ;tn° 
upon  them.  The  defendant  appeared,  and  moved  the  court  to  The  act  of 
dismiss  the  bill,  which  motion  the  court  sustained,  and  dismissed  1819,  laying- 

the  bill — to  reverse  which  opinion,  Edwards  prosecuted  a  writ  f  *ax  on  cer" 

c  r  ?  i  tain   proper- 

oi   error.  ty,  makes  no 

Opinion  of  the  Court  by  Justice  John  Reynolds.  The  act  of  the  distinction 
27th  March,  1819,*  on  the  subject  of  laying  a  tax  on  certain  prop-  between  re- 
erty,  makes  no  distinction  between  residents  and  non-residents.  nonresident 
The  whole  tenor  of  the  statute  shews,  that  the  lien  is  created  on  —the  lien  at- 
the  property  to  be  taxed,  and  not  on  the  owner  of  the  proper-  tachesonthe 
ty.     All  property  of  a  certain  description,  in  which  town  lots  P™Perty>an4 
are  included,  is  subject  to  be  taxed  by  the  county  court.     It  is  person!     ie 
objected,  that  the  bill  was  dismissed  on  the  defendant's  motion.       *  Laws  of 
This  may  be  done  in  all  cases,  where  the  court  is  satisfied  there  \8\9>    PaSe 
is  no  equity   in  the  face    of  the    bill.     The  judgment   of  the  °    ' 
circuit  court  must  be  aflirmed* 

Judgment  affirmed. 
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error. 


Whiteside  William  B.  Whiteside,  Plaintiff  in  error, 

Butuso*.  T  _  aSaimt  nr     ,        . 

John  Uartleson,  Defendant  in  error* 

(ERROR  TO  MADISON.) 

A  sheriff      Opinion  of  the  Court  by  Chief  Justice  Reynolds,  and  Associ- 
money6  had  aie  ^us^ce  J°HN  Reynolds.     This  was  an  action  of  assumpsit, 
and    receiv-  containing  only  a  common  count  for  money  had  and  received, 
ed,  and  the  The  court  below  rendered  judgment  against  Whiteside,  in  fa-, 
court  asses-  vour  0f  Bartleson,  and  assessed  the  damages  without  the  inter- 

sco.  the  ci3.m-  . 

a"-es  without  vention  of  a  jury,  and  it  is  to  reverse  this  judgment  that  this 
theinterven-  writ  of  error  is  prosecuted.  The  liability  of  Whiteside  arose 
tion  of  a  ju-  upon  his  return  of  an  execution  as  sheriff  of  Madison  county, 
s  JS  and  this  return  being  reduced  to  writing  and  remaining  upon 
file  in  the  clerk's  office  of  said  county:  It  was  therefore  con- 
tended that  this  makes  his  liability  certain,  and  authorizes  the 
court  to  assess  the  damages.  If  this  argument  be  yielded,  it 
would  follow,,  that  in  every  case,  where  a  fact  could  be  made 
certain,  the  court,  and  not  a  jury,  should  try  the  cause.  The 
consequences  which  would  flow  from  such  a  proposition,  would 
be  too  absurd  to  admit  the  principle.  The  right  of  trial  by 
jury,  would  be  thereby  destroyed,  and  the  interference  of  the 
court,  regulated,  not  by  the  certainty  of  the  matter  contain- 
ed in  the  declaration,  but  by  matter  dehors. 

The  execution,  with  the  return  of  the  sheriff,  when  that  re- 
turn shall  be  proved,  would  certainly  be  evidence — but  evidence 
for  a  jury,  and  not  for  the  court. 

A  jury  should  have  been  empannelled  to  assess  the  damages 
— -this  not  having  been  done,  it  is  error,  for  which  the  judgment 
ought  to  be  reversed.  Let  the  judgment  be  reversed,  and  the 
cause  remanded  for  new  proceedings  not  inconsistent  with  this 
opinion,  (a) 

Judgment  reversed* 
Starr,  for  plaintiff. 

Smith,  for  defendant. 

(a)  post  Rust  v.  Frotlringham  &  Fort.  As  to  writs  of  enquiry,  see  Tidd's 
practice,  S13.  4  T.  R.  275.  2  Bos.  &  Pull.  55.  Bell  and  Bell  v.  Aydelatt, 
ante,  page  19. 
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Samuel  L.  White,  Plaintiff  in  error :, 

against 
Thomas  Thompson,  Defendant  in  error* 

(ERROR  TO  GALLATIN.) 

Opinion  of  the  Court  by  Chief  Justice  Thomas  Reynolds,  and  It  is  error 
dissociate  Justice  John  Reynolds.  This  was  an  action  of  tres-  ,n  tne  court 
pass,  commenced  by  the  defendant  here  in  the  court  below.  To  ju^gment  by 
which  action,  White  pleaded  the  pendency  of  a  former  suit  for  default, when 
the  same  cause  of  action,  in  abatement.  Notwithstanding  which  a  Plea  1S  nt" 
plea,  and  without  replying  thereto,  the  plaintiff  proceeded  to  sWear^"nan 
take  judgment  by  default,  and  a  jury  were  empannelled  who 
assessed  the  damages. 

The  error  assigned,  and  the  one  relied  upon,  questions  the 
legality  of  these  proceedings. 

The  court  certainly  erred  in  rendering  judgment  by  default, 
after  the  plea  was  filed,  and  while  the  same  remained  upon  re- 
cord unanswered.  For  this  error  the  judgment  must  be  rever- 
sed, and  the  cause  remanded  for  new  proceedings  to  be  had  not 
inconsistent  with  this  opinion. 

Judgment  reversed? 

Lockzvood  and  BlackwelL  for  plaintiff. 

Starr,  for  defendant. 

Jessee  Rountree,  Plaintiff  in  error, 

against 
William  Stuart,  Defendant  in  error, 

(ERROR  TO  MADISON.) 

Opinion  of  the  Court  by  Justice  Reynolds.  Rountree  filed  Where  a 
a  demurrer  to  the  declaration  of  Stuart,  m  the  court  below —  partyamenda 
the  demurrer  was  sustained.  The  plaintiff  amended  his  decia-  bysettingout 
ration  by  setting  out  the  original  bond.  The  question  then  pre-  the  bond  on 
sents  itself — ought  the  cause  to  have  been  continued  under  the  which  suit  is 
third  section  of  the  "  act  regulating  the  practice  at  law  and  in  ^g"ff statute 
Chancery?"  *  requires,  |  it 

In  this  case  it  is  not  necessary  to  decide  the  question,  if  the  is  error  inthe 
continuance  or  non-continuance  of  a  cause  be  such  a  judgment  Pontiff  to 
upon  which  a  writ  of  error  will  lie,  as  the  statute  in  this  case  is  ment  Jt  tjfe 
peremptory.  It  requires  the  declaration  and  writing  on  which  same  term,  if 
the  action  is  founded,  to  be  filed  ten  days  before  the  return  of  acontmuance 
the  writ,  or  if  not  the  case  shall  be  continued.  bVdefend'tf 

Where  a  statute  declares  that  in  a  certain  case,  a  continuance  shall  be  granted,  it  is 
error  in  the  court  to  refuse  it. 
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This  is  positive.     There  is  some  reason  in  this.     The  party 

has  not  then  ten  days  before  the  court  to  prepare  for  his  defence.. 

The  plaintiff  erred  in  taking  judgment  at  the  same  term  at 

Forester    which  he  got  leave  to  amend  his  declaration.     Therefore  the 

Tc'        judgment  ought  to  be  reversed,  but  as  the  court  is  divided  in 

Guard,  Sid-  opinion,  it  is  therefore  affirmed. 

bell,  &  Co.        q^-  Judges  Browne  and  Wilson,  not  hearing  the  argument, 
gave  no  opinion. 


Forester  and  Funkhouser,  Appellants. 

against 
Guard,  Siddell,  &  Co.  Appellees. 

(APPEAL  FROM  GALLATIN.) 

The  state-       Opinion  of  the  Court  by  Chief  Justice  Reynolds.    In  this  case 
rors tS  «f  Jht  ^e  on^  error  relied  upon  is,  that  the  court  below  erred  in  grant- 
L.  ing  a  new  trial.  There  were  four  reasons  assigned  for  a  new  trial: 


not  to  be  re-  in§ 

ceivedtoitn-  1.  The  verdict  was  against  law  and  evidence:  2.  The  dis- 
peacii  their  COverv  of  new  testimony:  3.  The  verdict  of  the  jury  was  pred- 
eAnCaffida-  icale(J  upon  the  statements  of  the  jurors  in  relation  to  the  con- 
vit,  setting-  troversy  while  in  the  jury  room:  4.  One  of  the  jurors  separa- 
forth  thedis-  ted  from  the  jury  while  deliberating. 

covery  of  T/he  fact  that  the  verdict  was  predicated  upon  the  statements 
ny,  should  °f  *ne  Jurors  after  they  withdrew,  is  disclosed  by  the  affidavit 
state  the  of  one  of  the  plaintiffs  below,  founded  upon  the  confessions  of 
name  of  the  one  0f  the  jurors.  This  the  court  think  improper.  The  state- 
also  the*'  re  men*s  °^  jurors  ought  not  to  be  received  to  impeach  their  ver- 
he  canprove.  diets,   (a) 

The  affidavit,  disclosing  the  discovery  of  material  testimony, 
does  not  state  the  name  of  the  witness,nor  the  facts  he  could  prove. 
It  is  therefore  insufficient.  An  affidavit  should  state  the  facts, 
that  the  court  may  judge  of  their  materiality.  If  the  new 
trial  had  been  granted  upon  the  affidavit  alone,  the  court  would 
say  it  wras  improperly  granted,  but  as  there  were  other  grounds, 
to  wit,  that  the  verdict  was  against  evidence,  the  court  cannot 
say  there  was  error — on  the  contrary,  the  facts  in  the  case,  seem 
to  have  warranted  the  interposition  of  the  court.  The  judg- 
ment is  therefore  affirmed. 

Judgment  affirmed*. 

(a)   Contra,  Sawyer  v.  Stephenson,  ante,  pag/e  6 
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The  President  &  Direc-)  m  ■  ,-a-  • 

c  t,         >  Plaintiffs  in  error. 

TORS  OF  THE  ©TATE  BANk,<^  M 

against 
John  Kain,  Defendant  in  error. 

(ERROR  TO  FAYETTE.) 

Opinion  of  the  Court  by  Justice  Wilson.  The  only  question  pre-      _    The  re- 
sented in  this  case  for  the  opinion  of  the  court  is — whether  the  ce}]?}  °*  *|ie 

t>  tr  ■  r  t.  •  l  r  J         Cashier  01  the 

receipt  ot  Kelly,  the  cashier  ol  the  Bank,  is  evidence  ot  a  de-  State  ua„i-j 
posit  in  the  Bank.  It  is  aaid  that  it  is  not,  because  he  was  not  foranoney  re- 
authorized by  the  letter  of  the  law,  nor  by  any  order  of  the  ccived  °*  a.n 
Board  of  Directors  of  the  Bank,  to  receive  money  on  deposit.  Evidence  ofa 
It  is  conceded  that  he  might  receive  state  paper  on  deposit,  but  deposite  by 
not  gold  or  silver,  because  the  language  of  the  law  is,  that  "  the  that  indivicl- 

Bank  shall  at  all   times  receive  money  on  deposit."  &e.     The  a  '  ,a"( ,   j 

r>      /     •  i  r-  i-'ii  ,,       cashier  had  a 

word  Bank,  is  not  made  use  oi  here,  to  designate  the  house,  the  ,.;gj,t  to  re- 
cashier,  or  the  directors,  but  the  institution  generally;  and  the  ceive     such 
cashier,  is  the  officer  or  agent  of  the  institution,  with  authority  dePosits- 
derived  from  the  law,  and  the  nature  of  this,  as  well  as  of  every 
other  Bank  is,  to  receive  money  on  deposit,  receipt  for  the 
same,  enter  it  upon  the  books  of  the  Bank,  and  pay  it  out  again 
when  called  for,  without  compensation.     The  question  whether 
the  directors  can  control  the  cashier,  is  not  involved  in  this  case. 
From  this  view  of  the  case,  the  court  is  of  opinion,  that  the 
judgment  below  ought  to  be  affirmed,  (a) 

Judgment  affirmed. 
Blackwell,  for  plaintiffs. 

Kane  and  McRoberts,  for  defendant. 

(a)  The  acts  of  a  cashier  of  a  Bank,  clone  in  the  ordinary  course  of  the 
business  actually  confided  to  such  an  officer,  are  prima  facie  evidence  that 
they  were  within  the  scone  of  his  duty.  Fluckner  v.  Bank  of  United  States, 
.8  Wheat.  338. 
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ackless  Richard  Ackless,  Appellant, 

g      v'  against 

exT'dem6&c.  Timothy  Seekright,  ex  dem.  of  the}  Avvellee 

heirs  of  George  Lunceford,  dec'd.)  ""  ' 

(APPEAL  FROM  MONROE.) 

By  the  or-  Opinion  of  the  Court  by  Chief  Justice  Reynolds.  This  was 
iSl^buttwo  an  ac^on  °*  ejectment,  commenced  by  the  defendant  here  in 
of  the  sub-  the  court  below,  to  recover  the  possession  of  certian  lands  in- 
scribing wit-  ing  in  the  county  of  Monroe.  The  ability  with  which  this  case 
Besses  to  a  was  argued,  and  the  magnitude  of  the  claim,  has  induced  this 
quired  to  C0UI"t  to  bestow  more  time  on  its  investigation  than  in  any  ordina- 
prove  it,  and  ry  case.  Four  errors  have  been  assigned  as  causes  for  reversing 
a  will  attest-  this  judgment,  and  if  either  of  them  is  well  taken,  the  plaintiff 
ed  bv  three,  •     enor  must  prevail. 

one  of  whom         ,  .  ^.  ■,.*  .  1  ,         , 

is  a  devisee       *•    *  he  will  set  out  in  the  record  was  not  legally  attested  by 

in  the  will,  is  three  witnesses,  one  of  the  witnesses  being  a  devisee. 
va1'cl,    .  2.  The  Mall  was  not  proved  according  to  law. 

and  bequea-      ^'  ^Y  the  will,  George  Lunceford  took  nothing, 
thed  by  will,      4.  The  contingency  upon  which  the  devise  was  to  take  ef- 
all  his  estate  fect  did  not  happen. 

to  his  daugh-  ^ye  wyj  consjc|er  these  questions  in  the  order  in  which  they 
if  she'  died  are  presented :  and  1.  The  will  was  not  legally  attested  by  three 
before  she  witnesses,  one  of  the  witnesses  being  a  devisee.  Without  deci- 
became  of  ding  now  far  this  would  affect  the  validity  of  a  will  where  it 
hfs  friend  G  was  required  that  three  "subscribing"  witnesses  should  prove 
S.  R.  died  it,  it  is  a  sufficient  answer,  that  by  the  law  which  governs  in 
before  she  this  case,  but  two  of  the  subscribing  witnesses  are  required  to 
^Tr  s  v^i  establish  the  execution  of  a  will,  and  when  thus  proven,  is  good 
before  R.  to  a^  intents  and  purposes:  2.  The  will  was  not  proved  accord- 
It  was  held,  ing  to  law.  In  answer  to  this  objection,  the  court  need  only 
that  the  de-  acjc}^  that  the  will  was  proven  by  two  competent  witnesses,  (the 
was  a  eood  sa^  devisee  not  being  one  of  them)  before  the  proper  officer, 
executoryde-  and  in  such  manner  as  comported  with  the  statute.  Having 
vise,and  that  disposed  of  the  two  first  errors  assigned,  the  court  will  consider 
the  estat.e  the  two  last  together.  Daniel  McCann,  by  his  last  will  and 
heirs.  testament,  dated  the  27th  day  of  January,  1806,  after  ordering 

his  legal  debts  to  be  paid,  devised  his  estate  of  follows: 

"  I  give  and  bequeath  all  my  residue  and  remainder  of  my  per- 
sonal and  real  estate,  goods,  chattels,  and  credits,  and  lands,  and 
tenements,  and  hereditaments  of  what  kind  and  nature  soever,  to 
my  beloved  daughter  Rebecca,and  it  is  my  further  will  and  desire, 
that  should  the  Almighty  take  away  my  said  beloved  daughter 
Rebecca,  before  she  comes  of  age  to  receive  the  said  legacy, 
then  and  in  that  case  the  same  personal  and  real  estate  to  re- 
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Seekright, 
ex.  dem.  See. 


turn  to  my  beloved  friend  George  Lunceford,  to  whom  I  be-  vandalia, 
queath  the  same  on  the  proviso  above  mentioned."  Kov  1825- 

-Geoge  Luceford,  the  executory  devisee,  was  by  said  will  ap- 
pointed one  of  the  executors,  and  died  in  the  year,  1808.  The  C*LE 
testator  died  in  possession  of  the  premises  in  the  year  1806. 
Rebecca  McCann,  the  devisee,  died  in  the  year  1815  or  1816, 
and  under  the  age  of  twenty-one  years.  It  was  contended  for 
by  the  counsel  for  the  plaintiff  in  error,  that  by  the  devise  to 
Rebecca  McCann,  she  took  an  estate  in  fee  simple,  and  that 
therefore  the  limitation  over  to  George  Lunceford  was  void, 
being  repugnant  to  the  previous  estate  granted,  and  in  support 
of  this  position  the  case  of  Jackson  v.  Robbins,  16  Johns.  Rep. 
p.  537,  was  cited  and  relied  upon.  We  have  examined  this 
case  minutely,  but  cannot  say  it  will  warrant  this  conclusion. 
One  of  the  principles  there  decided,  grew  out  of  the  effect  to 
be  given  to  lord  Sterling's  will.  He  devised  his  estate  to  his 
wife,  and  then  said,  "  in  case  of  the  death  of  my  wife  without 
giving,  devising,  and  bequeathing  by  will  or  otherwise,  selling 
or  assigning  the  estate  or  any  part  thereof,  he  doth  give  and  de- 
vise all  such  estate  as  should  so  remain  unsold,  undevised,  or  un- 
bequeathed,  to  his  daughter,  lady  Catharine  Duer."  This  limita- 
tion over  was  there  adjudged  (whether  considered  as  a  remain- 
der or  as  an  executory  devise)  bad.  That  case  differs  materi- 
ally from  the  one  before  the  court.  In  the  first,  an  express  pow- 
er was  given  to  lady  Sterling  to  dispose  of  the  estate  in  such 
manner  as  she  should  think  proper.  In  the  latter  no  such  pow- 
er is  given  to  the  first  taker,  but  the  interest  of  the  executory 
devisee  is  made  to  depend  entirely  upon  the  contingency  of 
the  first  taker  dying  before  she  "  becomes"  of  age  to  receive 
the  legacy.  This  power  of  disposing  of  the  estate  given  to 
the  first  taker,  has  been  considered  even  from  the  time  of  lord 
Coke,  as  carrying  the  absolute  fee,  except  when  coupled  with 
a  life  estate;  then  it  is'  said,  that  a  power  to  sell  creates  no  grea- 
ter interest.  If  the  power  of  absolute  disposal  had  been  given 
to  Rebecca  McCann,  we  might  well  question  the  validity  of  the 
limitation  over,  for  the  very  essence  of  an  executory  devise,  con- 
sists in  the  inability  of  the  first  taker  to  destroy  it  by  disposing 
of  the  estate  devised.  In  the  emphatic  language  of  the  books, 
it  cannot  be  created,  and  it  cannot  live  under  such  a  power  in 
the  first  taker. 

Hence,  and  hence  only,  do  we  account  for  the  decision  in  the 
case  referred  to  in  16  Johns.  Rebecca  McCann  surely  took  a 
fee,  but  a  fee  conditional,  subject  to  be  defeated  upon  her  dy- 
ing before  she  arrived  at  full  age,  and  not,  as  was  supposed  by 
the  counsel,  a  fee  absolute. 

There  is  no  doctrine  better  settled,  than  that  a  fee  may  be 
limited  after  a  fee,  and  this  happens,  says  justice  Blackstone  in 
his  second  Vol.  Com.  p.  172.  "  when  a  devisor  devises  his 
whole  estate,  in  fee.  but  limits  a  remainder  thereon  to  com- 
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v\nd*lia,  mence  on  a  future  contingency,   as  if  a  man  devises   land   to 

Nov.  1823.  to  A.  and  his  heirs;  but  if  he  dies  before  the  age  of  twenty- 
"~v~,*-/  one,  then  to  B.  and  his  heirs,  this  remainder,  though  void  in  a 
Ackless     deed,  is  good  by  way  of  executory  devise."     See  12  Mod.  287. 

SekkLght.   1  Vera.  p.  164. 

ex.  dem.  &c.  Another  very  strong  case  is  reported  in  second  Wilson  p. 
29.  Goodright,  ex.  dem.  &c.  v.  Searle  and  wife.  The  devise 
was  to  P.  his  heirs  and  assigns  forever,  but  if  he  should  die  be- 
fore he  should  attain  the  age  of  twenty-one  years,  leaving  no 
issue  at  the  time  of  his  death,  then  the  same  was  devised  to  C. 
her  heirs  and  assigns  forever.  This  the  court  held  to  be  a  good 
executory  devise,  and  surely  the  words  of  inheritance  are  equal- 
ly as  strong  as  in  the  case  before  the  court.  Having  disposed  of 
this  branch  of  the  subject  we  will  next  enquire,  whether  the 
circumstance  of  George  Lunceford  dying  before  the  contingen- 
cy happened  upon  which  he  was  to  take,  destroyed  his  interest^ 
and  if  not,  whether  he  had  such  an  interest  as  would  descend 
to  his  heirs  at  law.  As  evidence  that  at  common  law,  contin- 
gent remainders,  and  executory  devises  are  transmissable  and 
will  descend  to  the  heirs  of  the  person  to  whom  they  are  limited, 
although  he  chance  to  die  before  the  contingency  happens,  (with- 
out further  reasoning)  the  court  refer  to  Pollexfen  54.  1.  Rep. 
99.  Cas.  Temp.  Talbot,ll7.  7  Crunch, 469.  P.  Williams,  564. 
2  Munford,  479.  Let  the  judgment  below  be  affirmed  and  the 
defendant  recover  his  costs    (a) 

Judgment  affirmed* 
Kane,  for  plaintiff. 

Starr  aiid  Baker,  for  defendant. 

(a)  4  Kent's  Comm,  257  to  275,  as  to  the  history,  variety,  qualities,  &c.  of 
executory  devises. 
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VANDALIA, 

Nov.  1823. 

David  Everett,  Appellant. 

against 
William  Morrison,  Appellee. 

(APPEAL  FROM   ST.  CLAIR.) 

This  case  came  into  the  circuit  court  of  St.  Clair  county,  by      An  under- 
appeal  from  the  judgment  of  a  justice  of  the  peace  in  favour  ta^'" £  bj,  Puh' 
of  Everett  against  Morrison.     The  circuit  court  reversed  the  a  third  per. 
judgment  of  the  justice  and  gave  judgment  in  favour  of  Mor-  son    obtains 
rison,  and  from  which  Everett  appealed  to  this  court.     The  credit,  is  col- 
bill  of  exceptions  taken  on  the  trial  in  the  circuit  court,  presents  :*^  statute 
the  following  state  of  facts:     William  Padfield,  a  witness  sworn  Gf  frauds  & 
on  the  part  of  Morrison,  stated  that  in  August  1817,   he  was  perjuries, 
selling  goods  as   agent   for    Morrison,   at   witness'   house  in  j,.,da.not       " 
St.  Clair  county — that  Bailey  applied  to  witness,  to  purchase       & ' 
goods  on  credit,  which  was  refused.     Bailey  then  produced  Eve- 
rett, who  agreed  to  go  Bailey's  security  for  the  amount  of  goods 
Bailey  wanted,  with    which  agreement  witness  was  satisfied, 
and  sold  to  Bailey  goods  out  of  the  store  to  the  amount  of  the 
account  sued  on — to  wit:  "  Aug.  9,  1817. 

Isaac  J.  Bailey,  Dr. 

To  William  Morrison, 
For  goods  delivered  by  William  Padfield — David 

Everett,  secuiity,  ...  ^46  50 

William  Padfield,  sen'r. 
Witness  told  Everett  that  he  would  charge  the  goods  to  Bailey, 
and  set  him,  Everett,  down  as  security,  which  he  accordingly  did 
by  charging  the  goods  to  Bailey  in  a  book,  and  placing"  the  name 
of  "  David  Everett,  security,"  at  the  top  of  the  account.  Wit- 
ness stated  that  he  would  not  have  given  credit  to  Bailey  for 
the  goods,  but  sold  them  on  the  credit  of  Everett.  The  goods 
were  sold  on  a  credit  of  four  or  six  months.  Bailey  remained 
in  the  county  about  eighteen  months  after  the  sale.  Aut  no  at- 
tempt was  made  by  Morrison  to  coerce  payment  from  him. 
On  the  part  of  the  defendant,  it  was  proved,  that  sometime 
in  the  summer  of  1819,  at  the  house  of  Padfield,  Everett  told 
Padfield,  that  Bailey  was  then  in  St.  Clair  c^nty,  and  had  pro- 
perty enough  to  pay  the  debt,  and  desired  Padfield  to  coerce 
payment;  and  Robert  Thomas  proved,  that  early  in  that  sum- 
mer, he  was  at  Padfield's,  and  saw  Pailey  there  with  a  valua- 
ble horse,  which  witness  knew  to  be  the  property  of  Bailey,  and 
that  Bailey  also  had  a  wagon  load  of  ilour,  &c.  Everett  ak 
so  offered  in  evidence  this  receipt: 
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"August  23, 181& 
Received  of  David  Everett,  $16  25,  the  amount  of  his  ac- 
count in  the  store  at  my  house. 

WlLLIAM  PaDFIELD, 

Mobrisoav  for  Wm.  Morrison." 

The  witness,  Padfield,  testified  that  that  receipt  embraced 
only  Everett's  private  account.  This  was  all  the  evidence 
in  the  cause;  upon  which  Everett  insisted,  that  his  under- 
taking being  by  parol,  was  within  the  statute  of  frauds  and  per- 
juries, and  not  binding.  The  court,  however,  gave  judgment 
for  Morrison,  to  reverse  which,  Everett  appealed,  and  assigned 
for  error  the  misdirection  of  the  court  in  deciding  that  he  was 
liable,  on  the  undertaking  as  above  set  forth. 

Opinion  of  the  Court  by  Justice  Wilson.  The  judgment  of 
the  court  below  is  reversed,  because  it  appears  that  the  under- 
taking of  Everett,  was  only  collateral,  and  as  such,  came  with- 
in the  statute  of  frauds  and  perjuries. 

To  this  opinion  of  the  court  Justice  John  Reynolds  dissents,. 
and  delivers  the  following  opinion. 

The  bill  of  exceptions  in  this  case  presents  a  state  of  facts 
not  very  satisfactory.  It  is  really  difficult  to  know  if  Everett 
be  the  security  of  Bailey,  or  the  principal  in  this  transaction. 
But  from  the  best  consideration  I  am  capable  of  bestowing  on 
this  case,  I  conclude  that  Everett  was  the  person'  to  whom  the 
credit  was  given,  and  therefore  liable.  The  witness  states  ex- 
pressly, that  he  would  not  give  credit  to  Bailey,  but  that  the 
credit  was  given  to  Everett,  yet  in  the  same  deposition  he  says, 
Everett  was  the  security  of  Bailey,  and  the  charge  is  so  made. 
There  being  no  writing  in  the  case,  it  was  contended  that  Everett 
was  not  liable,  as  it  was  within  the  statute  of  frauds  and  perju- 
ries. I  am  of  opinion,  according  to  the  whole  state  of  facts  a^ 
shewn,  that  Everett  is  liable,  (a) 

Judgment  reversed. 

Blv.ckzvell,  for  appellant. 

Kane,  f0r  appellee. 

(o)  Where  th>  promise  is  an  original  undertaking  it  need  not  be  in  wri- 
ting. 2  Johns  cab  52  Where  the  promise  to  pay  the  debt  of  another,  is 
made  at  the  same  tii>e  with  the  contract  to  which  it  is  collateral,  it  is  incorpo- 
rated into  it  and  becomes  a  part  of  it— the  whole  is  one  entire  contract,  and 
the  want  of  consideration  as  between  the  plaintiff  and  the  guaranty  cannot 
be  alledged,  8  Johns.  29.  if  the  whole  credit  is  given  to  the  person  who 
comes  in  to  answer  for  anotW  his,  undertaking  is  not  collateral,  ibid.  Per 
Kent  Ch.  Just. 


END  OF  NOVEMBER  TERM. 


CASES 

ARGUED  AND  DETERMINED 
IN 

OF  THE 

STATE  OF  ILLINOIS, 

IN  NOVEMBER  TERM,  1824. 


Present     THOMAS  REYNOLDS,  Chief  Justice. 
THOMAS  C.  BROWNE,) 
JOHN  REYNOLDS,         \    Associate  Justices. 
WILLIAM  WILSON,       V 


Charles  W.  Hunter,  Plaintiff  in  error, 

against 
Samuel  Gilham,  Defendant  in  error. 

(ERROR  TO  MADISON.) 

Hunter  brought  an  action  of  debt  in  the  Madison  circuit  court,  Under  the 
against  Gilham,  on  two  bail  bonds  executed  by  Gilham  to  the  ?j?»Sfo  u°\ 
sheriff  of  Madison  county,  in  cases  in  which  Hunter  was  plain-  bonds  should 
tiff.  The  defendant  demurred  generally  to  the  declaration,  be  taken  to 
which  the  court  sustained,  and  Hunter  brought  his  writ  of  error  t,ie  sne,,'ff  & 
to  reverse  that  judgment,  assigning  for  error,  the  sustaining  the  should  \e 
demurrer.  brought     in 

Opinion  of  the  Court  by  Chief  Justice  Reynolds.  The  34th  hisname.The 
section  of  the  act,  entitled,  "  An  act  regulating  the  practice  in  act  j*^*1^ 
the  supreme  and  circuit  courts  of  this  state,  and  for  other  pur-  ass;gn  them 
poses,"  approved  March  22,  1819,*  authorizes  the  sheriff  to  to  the  plain- 
take  bail  bonds  to  "  himself."  Such  was  the  fact  in  this  case.  tlfl.  m  the 
The  bail  bonds  were  taken  in  the  name  of  the  sheriff.  The  »  Laws  0f 
sheriff  and  the  defendant  were  the  legal  parties  to  the  bonds,  1819,  page 
and  there  being  no  law  of  this  state  authorizing  the  sheriff  to  148,  sect.  34. 
assign  such  bonds  to  the  plaintiff  in  the  judgment*  the  action 
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v\ndalia,  should  have  been  commenced  in  the  name  of  the  sheriff,  and- 
Nov  1824.  not  in  the  name  of  Hunter,  who  was  no  legal  party  to  the  bonds. 
v>-*^v^*to''    The  judgment  below  must  be  affirmed,  and  the  defendant  re^ 

Masons     cover  his  costs. 

Eakle.  Judgment  affirmed. 

Starr,  for  plaintiff. 

Smith,  for  defendant. 


James  &  Paris  Mason,  Plaintiffs  in  error, 

against 
Christian  Eakle,  Defendant  in  error. 

(ERROR  TO  MADISON.) 

A  contract  to  Opinion  of  the  Court  by  Chief  Justice  Reynolds.  The  only 
pay  a  sum  ot  error  assieriied  in  this  case  is,  that  the  court  below  erred  in  re- 
20  per  cent  fusing  to  set  aside  an  execution  which  had  issued  in  favour  of 
interest,  is  the  defendant,  against  the  plaintiffs.  It  was  agreed  upon  the 
merged  in  argUment,  that  the  note  upon  which  judgment  was  rendered, 
ment  rende-  stipulated  for  the  payment  of  twenty  per  cent,  interest, 
reduponsuch  The  judgment  was  rendered  for  the  amount  of  the  principal, 
contract,  and  wjth  the  twenty  per  cent  interest  to  the  time  of  the  rendition  of 
ment  's^then  sucn  judgment,  but  was  silent  as  to  any  rate  of  interest  thereaf- 
controlledby  ter  to  be  recovered.  The  execution  commanded  the  sheriff  to 
the  statute  make  the  amount  of  the  judgment  with  twenty  per  cent  inter- 
and  not   by  eg^  from  ^{ie  rendition  of  the  judgment.     The  court  are  of  the 

trie  contract.  "       " 

An  execu-  opinion  that  the  court  below  erred  in  refusing  to  set  aside  the 
tion  issued  execution.  The  statute,  it  is  true,  makes  legal  any  rate  of  intc- 
upon  such  reg|  for  which  the  parties  contract,  but  the  statute  also  declares, 
"^O^p^rdent  ^na^-  judgments  shall  bear  but  six  per  cent  interest.  When  a 
interest  from  judgment  is  obtained  upon  a  contract,  that  contract  ceases  to  be, 
its  ^  renditi-  ar,d  is  merged  in  the  judgment,  and  the  judgment  is  operated 
auashld         uPon?  an(i  controlled,  not  by  the  contract,  but  by  the  statute. 

The  judgment  must  be  reversed,  the  cause  remanded  with 
instructions  to  the  court  below  to  set  aside  the  execution.  The 
plaintiffs  must  recover  their  costs. 

Judgment  reversed. 
Starr,  for  plaintiff  in  error. 

Smith,  for  defendant  in  error. 
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John  T.  Lusk,  Appellant, 

against 
Daniel  P.  Cook,  Appellee. 

(APPEAL  FROM  MADISON.) 

This  was  an  action  commenced  by  the  appellant,  the  plaintiff  *n  a  s.uit  DV 
below  in  the  Madison  circuit  court,  against  Cook,  upon  his  ha-  agajnst  "he 
bility  as  assignor  of  two  promissory  notes.  The  declaration  assignor,see- 
contained  but  one  count,  and  avers,  1.  That  the  maker  of  the  king  to  re- 
note  was,  at  the  time  it  became  due  and  payable,  insolvent  and  ^u^d  "that 
unable  to  pay  it,  and  so  continued  to  the  commencement  of  the  he  has' used 
suit:  2.  A  shewing  of  due  diligence  by  suits  to  enforce  pay-  duediligence 
ment,  and  the  prosecution  of  the  maker  to  insolvency.  There  |°  recover  of 
was  a  general  demurrer  to  the  declaration,  which  the  court  sus-  t]ie  rule  ;s' 
tained,  and  gave  judgment  thereon  for  the  defendant.  The  on-  that  he  must 
ly  error  assigned  is  that  which  questions  the  correctness  of  the  snew  t,lat  he 

judgment  of  the  court  below,  sustaining  a  general  demurrer  to  rt°l,g  ',  "s 
•'       ^  '  os  action  agnst. 

the  declaration.  themaKer,at 

Opinion  of  the  Court  by  Chief  Justice  Reynolds.  The  second  the  first  term 
averment  in  the  declaration,  is  an  attempt  to  shew  the  use  of  °J  the  C0U1't 
due  diligence  by  suits  to  enforce  payment  of  the  maker,  and  pro-  feI1  clue 
secuting  him  to  insolvenc}r.  This  averment  cannot  be  conside-  a  general 
red  sufficient,  for  the  reason  that  the  plaintiff  has  not  availed  demurrer  to 
himself  of  the  earliest  means  which  the  law  afforded  him,  but  a    narratne 

con  nimnGT  sg 

suffered  himself  to  sleep,  until  one  or  two  terms  of  the  court  had  veral  counts, 
elapsed  after  the  notes  became  due,  before  prosecuting  his  suits  some  ofwhich 
against  the  maker.     The  law  is,  that  where  the  assignee  seeks  are  bad'  and 

one        ""ood 

to  recover  of  the  assignor,  on  the  ground  that  he  has  used  due  OU!?ilt  „ot  be' 
diligence  to  obtain  the  money  of  the  maker,  but  has  failed,  he  sustained, 
must  shew  that  he  commenced  his  action  against  the  maker,  at  So  toc» 
the  first  term  of  the  court,  which  happened  after  the  note  became  contains^two 
due,  provided  there  be  proper  time  for  the  service  and  return  distinct  aver- 
of  the  writ.  ments,     one 

As  to  the  first  averment,  the  court  has  nothing  further  to  say,  good  and  the 
than  what  was  said  in  the  case  of  Thompson  v.  Armstrong,  ante,  bad  aver- 
page  23.  ment  should 

They  have  neither  seen  or  heard  any  thing,  that  has  induced  be  disregar- 
them  to  disturb  that  opinion.     The  two  cases  are  entirely  appo-  ^e's  _^  v-_ 
site.     The  first  averment  then,  must  be  deemed  to  contain  a  good  tiate        the 
cause  of  action,  and  the  demurrer  being  a  general  one,  ought  to  whole  count 
have  been  overruled.     There  is  no  principle  in  pleading  better  J7^&, t    *^ 
settled  than  when  a  declaration  contains  several  counts,  one  of  inutile  ncn  vi-. 
which  is  good  and  the  others  bad,  that  a  general  demurrer  to  tiatw." 
the  whole  declaration  cannot  be  sustained.     So  too,  where  a 
count  contains  two  distinct  averments,  one  of  which  gives  a  cause 
of  action,  and   the  other  does  not,  the  bad  averment  must  be 
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vandalia,  regarded  as  immaterial,  and  does  not  vitiate  the  whole  count  or 
Nov  1824.    declaration,  and  a  general  demurrer  thereto  ought  not  to  be  sus* 
v-^^v^^^/  tained. 
Lcsk  yye  have  shewn  that  the  second  averment  in  the  declaration, 

€ook.  does  not  constitute  a  sufficient  ground  of  action,  and  therefore  is 
not,  according  to  the  technical  doctrine  of  the  law,  double.  It 
must  be  esteemed  as  surplusage,  and  wholly  immaterial,  and 
the  defendant  below  should  have  disregarded  it,  and  taken  issue 
upon  the  first  averment,  which  is  the  substantive  cause  of  ac- 
tion, as  determined  in  the  case  before  cited,(a)  the  rule  being 
that  utile  per  inutile  non  vitiatur.  The  judgment  below,  must  be 
reversed,  and  the  cause  remanded,  with  liberty  to  the  defend- 
ant to  withdraw  his  demurrer,  and  take  issue  upon  the  first 
averment  in  the  declaration,  (b) 

Judgment  reversed. 
Smith  and  Starr,  for  appellant. 

Lockwood,  for  appellee. 

(a)  Where  there  is  a  demurrer  to  the  whole  declaration,  but  one  count 
is  good,  the  plaintiff  must  have  judgment.  Whitney  v.  Crosby,  3  Caine's 
Rep.  89.  ibid  263. 

(b)  Vide,  Thompson  v.  Armstrong,  page  23.  Mason  x*  Wash,  page  16. 
Tarlion  v.  Miller,  page  39. 
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Present     WILLIAM  WILSON,  Chief  Justice. 
THOMAS  C.  BROWNE,      ) 
SAMUEL  D.  LOCKWOOD,V  Associate  Justices* 
THEOPHILUS  W.  SMITH,  \ 


Richard  W.  Chandler,  Plaintiff  in  error* 

against 
John  H.  Gay,  Defendant  in  error. 

(ERROR  TO  ST.   CLAIR.) 

Opinion  of  the  Court  by  Justice  Smith.     This  was  a  proceed-    The  circuit 

ing  under  a  statute  of  this  state,  authorizing  and  regulating  court  cann.ot 
~  7  o  o  o  arrest  or  ina 

arbitrations,  approved  25th  February,  1819.  The  plaintiff  in  terfere  with 
error  applied,  in  the  court  below,  by  his  counsel,  to  set  aside  the  proceed- 
the  award  made  in  this  case,  on  the  ground  of  uncertainty,  want  WSS  on  *n  a" 
of  mutuality,  as  not  embracing  the  matter  submitted,  and  as  not  tlie1  'submis. 
final.  sion  has  been 

He  gave  the  defendant  here,  notice  in  the  court  below,  of  his  hY  bond  ol° 
intention  to  make  such  application.  It  appears  that  the  circuit  ^cent  "or 
court  entertained  this  motion,  though  after  hearing  it,  overruled  the  causes 
the  same,  and  directed  the  bond  and  award  to  be  filed;  confirm-  expresslysta- 

ed  the  award,  and  made  it  a  judgment  of  the  court,  and  that  Jedmthesta- 

J      =>  *  tute,  to  writ: 

that  the  award  was  obtained  by  "  fraud,  corruption,  or  undue  means." 

It  is  error  for  the  circuit  court  to  enter  up  a  judgment  on  an  award.  The  proper  course 
is,  under  the  statute  of  1819,  for  a  rule  of  court  to  be  entered  up,  on  filing  the  sabmissioo 
and  award,  requiring  the  parties  to  abide  by  the  award.  A  disobedience  to.  this  vide  would 
b/e  a  contempt.        (See  act  of  1827,  Rev.  Laws,  p.  64.) 
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vandalia,  Gay  should  recover  the  sum  of  thirty  eight  dollars  and  seven- 
June,  1825.    ty-five  cents. 

The  statute  under  which  these  proceedings  were,  as  it  is  con- 
tended, correctly  taken,  provides,  "  that  the  submission  of  the 
parties  may  be  made  a  rule  of  court,  and  after  making  an  award, 
a  true  copy  thereof,  shall  be  delivered  to  each  of  the  parties, 
and  if  either  of  the  parties  refuse  or  neglect  to  obey  the  award 
or  umpirage,  the  other  party  may  return  the  same  with  the  sub- 
mission or  arbitration  bond,  and  the  same  award  or  umpirage  so 
returned,  shall  be  entered  on  record  and  filed  by  the  clerk,  and 
a  rule  of  court  thereupon  made,  and  after  such  rule  is  made, 
the  party  disobeying  the  same,  shall  be  liable  to  be  punished 
for  a  contempt  of  court  on  motion,  and  that  process  shall  issue 
accordingly,  which  process  shall  not  be  stayed  or  impeded  by 
order  of  any  court  of  law  or  equity,  until  the  parties  shall  in  all 
things  obey  the  award  or  umpirage,  or  unless  it  shall  be  made 
to  appear  on  oath,  that  the  umpire  or  arbitrators  misbehaved, 
and  that  such  award  or  umpirage  was  obtained  by  fraud,  cor- 
ruption or  other  undue  means;  provided,  that  before  such  rule 
shall  be  granted,  the  party  moving  therefor,  shall  produce  to  the 
court  satisfactory  evidence  of  the  due  execution  of  the  arbitra- 
tion or  submission  bond,  and  that  the  party  refusing,  or  neglect- 
ing to  obey  the  award  or  umpirage,  hath  been  furnished  with  a 
true  copy  thereof." 

It  is  alledged  for  cause  of  error,  that  the  court  below  erred 
in  not  setting  aside  the  award  for  the  reasons  set  forth  in  the  no- 
tice of  the  plaintiff  of  his  motion,  and  in  rendering  judgment 
for  the  defendant  in  error  on  the  award,  before  deciding  on  the 
said  motion  of  the  plaintiff  in  error. 

The  force  of  the  reasoning  of  the  counsel,  is  not  perceived, 
as  to  the  error  of  the  court  below,  in  deciding  on  the  applica- 
tion to  file  the  arbitration  bond — and  award,  before  pronoun- 
cing an  opinion  on  the  motion  of  the  counsel  in  the  court  below 
to  set  aside  the  award ;  nor  can  it  be  perceived,  why  the  judgment 
can  be  erroneous,  if  warranted  by  the  statute,  because  of  the  or- 
der of  precedence  given  to  it  over  a  motion  clearly  coram  non. 
judice.  It  is  very  apparent,  that  the  application  by  notice  and 
motion,  before  the  filing  of  the  submission  or  arbitration  bond  and 
award,  was  wholly  irregular,  there  being  no  record  or  evidence 
in  the  court  below  of  any  proceedings  upon  which  to  base  such 
notice  and  motion. 

The  statute  in  question,  has  very  clearly  provided, 'the  mode 
and  order  of  proceeding,  and  had  the  present  plaintiff  desired 
to  have  resisted  the  filing  of  the  bond  and  award,  he  could  have 
done  so  at  the  time  of  the  application  to  file  it,  and  have  shewn 
to  the  circuit  court,  the  causes  on  which  he  predicated  such  re- 
sistance. 

If  the  reasons  assigned,  came  within  the  causes  of  objection 
recited  in  the  statute,  it  would  have  been  the  duty  of  the  court 
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to  have  suspended  the  entry  of  the  rule  on  the  submission  and 
award,  and  if  satisfied  by  evidence,  that  the  award  had  been 
produced  by  fraud,  corruption  or  other  undue  means,  to  have 
arrested  the  proceedings  or  quashed  the  award.  Chandlee 

The  language  used  in  the  act  forbids  the  idea  that  the  circuit        Ga 
court  could  arrest  the  proceedings,  or  interfere  therewith,  ex- 
cept for  the  causes  expressly  therein  stated,  and  the  same  pro- 
hibitions extend  equally  to   this  court  unless  for  manifest  error 
appearing  in  the  record. 

Thus  far  then,  it  is  not  perceived  but  what  the  proceedings 
on  the  part  of  the  defendant  in  error  were  correct,  but  it  is  an 
important  inquiry  in  this  case  to  ascertain  the  nature  and  extent 
of  the  order  taken  and  entered,  upon  tiling  the  submission  or 
arbitration  bond  and  award. 

The  circuit  court  it  appears  confirmed  the  award,  declared 
it  to  be  a  judgment,  overruled  the  motion  to  set  aside  the 
award,  and  adjudged  that  Gay  should  recover  against  Chan- 
dler thirty-eight  dollars  and  seventy-five  cents,  as  awarded. 

Is  this  entry  of  the  judgment  in  conformity  with  the  provis- 
ions of  the  statute?  If  not,  was  the  court  authorized  to  enter 
such  judgment?  Will  it  be  contended  that  the  judgment  is 
the  one  contemplated  by  the  statute?  The  statute,  it  will  be 
seen,  directs  a  rule  of  the  court  to  be  entered  on  filing  the 
submission  and  award,  leaving  it  uncertain  it  is  true,  as  to  the 
precise  form  of  that  rule  or  its  extent. 

For  in  the  sentence  immediately  following,  it  declares  that 
the  party  disobeying  such  rule,  after  it  is  i>,ade,  shall  be  liable 
to  be  punished  for  a  contempt.  The  only  rational  construction 
then,  of  the  terms  of  the  statute,  must  be,  that  the  rule  to  have 
been  made,  should  have  been  one  directing  a  compliance  with 
the  award,  leaving  the  party  to  his  remedy  in  case  of  refusal, 
by  attachment  for  contempt. 

The  court  are  therefore  of  opinion,  that  the  decision  of 
the  court  below  confirming  the  award  be  affirmed,  and 
that  so  much  thereof,  as  declares  it  to  be  a  judgment  of  the 
court  directing  the  recovery  of  the  sum  of  thirty-eight  dollars 
and  seventy-five  cents,  being  erroneous  and  not  warranted  by 
the  statute,  be  reversed.  The  cause  is  remanded  to  the  circuit 
court  with  leave  to  the  defendant  in  error  to  perfect  his  pro- 
ceedings agreeable  to  the  provisions  of  the  statute,  and  that 
each  party  pay  one  half  of  the  costs  of  the  proceedings  in  this 
court,  (a) 

(a)  Dun  can  v.  Fletcher,  post  Cromwell  v.  March. 
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VANBALIA, 
June,  1825. 


Abraham  Taylor,  and)  m  .,.,*.  . 

Br,  >  Plaintiffs  in  error. 

ENJAMIN    ±JARKER,  }  -V 


against 

Thomas  Kennedy,)  t\  r    j     ,  ■ 

e         '>  Defendant  in  error. 

TREASURER,  &C.       )  J 

(ERROR  TO  CRAWFORD.) 

A  variance  Opinion  of  the  Court  by  Justice  Smith.  This  was  an  action 
instrument^  on  a  security  bond,  given  for  the  faithful  performance  of  the 
declared  on,  duties  of  Taylor,  one  of  the  defendants,  as  a  constable  for  the 
and  the  one  county  of  Crawford. 

set  out  on  j|.  -g  unnecessary  [0  notice  more  than  one  of  the  several  cau- 
on  demurrer.  ses  assigned  for  error.  The  declaration,  in  setting  forth  the 
bond,  does  not  alledge  that  the  bond  was  executed  on  any  par- 
ticular day  or  month,  but  generally,  in  the  year  1819.  Oyer  of 
the  bond  being  prayed  and  given,  shews  the  bond  to  have  been 
executed  on  the  day  of  1825. 

The  defendants  in  the  court  below,  after  reciting  the  bond 
given  on  oyer,  demurred  to  the  declaration  as  insufficient.  The 
question  of  variance,  is  then  the  simple,  and  only  question  to  be 
decided.  Was  this  omission  of  the  recital  of  time  in  the  dec- 
laration, fatal  ?  On  this  point  the  court  cannot  entertain  a  doubt. 
The  court  need  not  enter  into  the  reasoning  which  governs 
decisions  on  the  subject  of  variance  between  the  instrument  set 
out  in  the  declaration,  and  the  one  offered,  on  oyer,  nor  is  it  ne- 
cessary to  elucidate  by  comparison,  that  this  was  one,  essential 
m  its  character,  and  might  be  important  in  its  bearing  on  the 
ultimate  liability  of  the  parties,  and  in  the  decision  of  the  cause. 
The  court  are  therefore  of  the  opinion  that  the  court  below 
erred  in  overruling  the  demurrer,  and  that  the  judgment  below 
ought  to  be  reversed  and  that  the  plaintiffs  recover  their  costs,  (a) 

Judgment  reversed. 

CaJ  Connally  r.  Cottle.  Rust  t.  Frothingham  and  Fort.  Prince 

V.  Lamb. 
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VANDALIA, 

June,  1825. 

John  Johnson,  Appellant. 

against 
Richard  Ackless,  Appellee. 

(APPEAL  FROM  ST.   CLAIR.) 

This  was,  originally,  a  suit  brought  before  a  justice  of  the  The  statute 
peace,  by  Ackless  against  Johnson,  and  taken  by  Johnson,  by  regulating 
appeal,  to  the  circuit  court  of  St.  Clair  county.     From  the  bill  ^  'justice  «t' 
of  exceptions  taken  in  the  cause,  it  appears  that  the  suit  was  the  peace,  in 
brought  before  the  justice  to  recover  the  sum  which  Johnson  providing 
received  of  one  Divers,  for  a  certain  tract  of  land,  over  and  l  iat  no  co,n„1,i 

'  i  •  iii       nuance   shall 

above  the  sum  of  four  hundred  dollars,  and  it  was  proved  by  the  be  allowed 
testimony  of  John  Divers,  that  about  three  years  ago,  Johnson  to  either  par- 
had  sued  Ackless  before  Divers,  for  a  part  of  the  purchase  mo-  tv  aflf v  the 

7  ....   x  x  second  term 

ney  which  Ackless  owed  Johnson  for  a  certain  tract  of  land,  vvas  not  jn_ 
for  which  land,  Ackless  had  before  agreed  to  pay  Johnson  $800,  tended  to 
and  had  paid  ,$400,  and  that  $400  remained  unpaid.  That  at  prohibit  the 
the  trial  before  Divers,  Ackless  stated  that  he  was  unable  to  court  fron*ta- 
,  iii-  T   i  iiii  king  such  ca- 

pay  ior  tne  land,  and  would  give  up  to  Johnson,  what  he   had  ses  under  ad- 
paid,  if  Johnson  would  take  the  land,  and  release  him  from  pay-  visement  af- 
ing  the  residue;  that  after  some  conversation,  Johnson  agreed  ter  the  tna',I 
to  Ackless'  proposition,  and  delivered  up  to  Ackless  the  notes  cases  where 
which  Johnson  held  on  him  for  the  $400,  the  residue  of  the  the   '  judge 
perchase  money  for  the  land,  and  Ackless  delivered  up  to  John-  acts  both  .as 
son  the  bond  he  held  on  him  for  the  title  to  it,  and  the  contract  ""^  abDij]J^ 
of  purchase  was  fully  rescinded.     Afterwards,  and  before  the  exceptions 
.company  separted  Johnson  offered  to  sell  the  land,  and  called  taken    after 
on  the  company  to  take  notice,  that  it  was  his  intention  to  give  ^judgment 
Ackless,  all  he  could  get  for  the  land,  over  and  above  the  sum  of  is  rendered 
$400,  and  that  Divers  afterwards  purchased  the  land  of  John-  is  regular  & 
son  for  $453,  one  hundred  and  fifty  of  which  was  paid  in  cash,  m  time- 
and  the  balance  in  horses.     On  this  evidence,  Johnson  insisted 
that  the  testimony  shewed  a  naked  contract,  without  any  con- 
sideration to  support  it,  but  the  court  was  of  a  different  opin- 
ion, and  rendered  judgment  for  Ackless.     The  attorney  for  Ack- 
less, protested  against  any  bill  of  exceptions  being  presented  at 
that  term,  (August  term,  1824)  for  the  reason,  that  the  evidence 
upon  which  the  judgment  was  rendered,  was  heard  at  August 
term,  1823 — but  this  objection  the  court  overruled. 

Opinion  of  the  Court  by  Justice  Lockwood.  This  is  an  appeal 
from  the  circuit  court  of  St.  Clair  county.  The  cause  origina- 
ted before  a  justice  of  the  peace,  and  was  brought  into  the  cir- 
cuit court  by  appeal,  the  appeal  was  tried  at  the  second  term  af- 
ter taking  of  the  appeal,  but  was  not  decided  untilthe  fourth  term. 
The  record  states,  that  the  continuance  after  the  trial,  was  at 
the  instance  of  the  court,  and  because  the  court  was  not  suffici- 
ently advised  what  judgment  to  give.     It  is  objected  on  the- 
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vandalia,  part  of  the  appellee,  that  the  court  had  no  power  to  continue 
June  1825  jn  this  cause  after  the  trial.  This  objection  cannot  be  entitled 
to  any  weight.  The  statute  could  only  have  intended  to  res- 
trict continuances  at  the  instance  of  one  party  when  opposed 
by  the  other.  And  such  has  been  the  practice  of  the  circuit 
Bagluy  and  courts  ever  since  the  state  courts  have  been  established.  The 
others.  plaintiff  in  the  appeal,  had  regularly  brought  and  prosecuted 
his  appeal,  and  it  would  consist,  neither  with  law  nor  common 
sense,  th,at  the  delay  of  the  court  should  defeat  his  appeal. 
Should,  however,  the  objection  prevail,  the  consequence  would 
be,  that  the  judgment  of  the  circuit  court  must  be  reversed. 
But  for  the  reasons  above  given,  the  court  do  not  consider  it  to 
be  erroneous  for  the  court  to  take  cases  under  advisement  after 
two  terms  have  elapsed  since  the  taking  an  appeal  from  the  de- 
cision of  a  justice  of  the  peace.  The  appellee  also  objects, 
that  the  bill  of  exceptions  was  irregularly  taken.  The  bill  of 
exceptions  was  taken  at  the  term  judgment  was  pronounced. 
T!  e  appellant  had  no  opportunity  of  taking  it  sooner,  for  until 
the  decision,  he  could  not  know  that  he  should  have  any  ground 
of  exception.  The  court  in  the  decision  of  appeals,  perform 
the  duty  both  of  court  and  jury,  and  until  the  case  is  decided, 
it  cannot  be  known  whether  it  will  be  necessary  to  except. 
The  trial  of  appeals  in  the  circuit  court,  is  an  anamoly  in  the 
law,  and  the  lules  of  taking  bills  of  exceptions  in  ordinary  tri- 
als by  jury,  cannot  apply.  It  therefore  appears  to  the  court 
that  the  bill  of  exceptions  was  properly  taken.  The  only  ques- 
tion on  the  merits  of  this  case  is,  whether  there  was  any  con- 
sideration for  the  promise  of  the  appellant.  On  this  point  the 
court  cannot  for  a  moment  entertain  a  doubt.  The  promise  gi- 
ven in  evidence  was  entirely  gratuitous,  it  was  a  nude  pact. 
The  judgment,  therefore,  must  be  reversed. 

Judgment  reversed. 
Blackwell,  for  appellant. 

Cowles,  for  appellee. 


More  and  Bates,  Appellants) 

against 

Bagley,  Borer,)  n      „ 

^  '>  Jippellecs. 

AND  KOBBOS,       ^  rr 

(APPEAL  FROM  GREENE.) 

,  a  Par*v  Opinion  of  the  Court  by  Justice  Lockwood.  It  appears  from 
make  his  de-  the  bill  exhibited  in  this  cause,  that  an  action  was  commenced 
fence  at  law,  before  a  justice  of  the  peace  on  a  promissory  note,  and  that  on 
a  court  of  tne  tria^l  of  the  cause,  the  defendants  offered  to  prove  by  their 
not  relieve  own  oaths  the  fact,  and  called  on  plaintiffs  below  to  disprove, 
him.  that  the  consideration  of  the  note  was  for  the  sale  of  an  im- 
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Browbee, 


Johnson. 


provement  on  public  lands.  The  bill  also  states  that  the  jus-  v\ndalia. 
tice  overruled  this  defence,  and  gave  judgment  for  the  plain-  June,  1825. 
tills.  Without  intending  to  decide  whe'ther  this  defence  ought  to  ^^^ 
have  availed  the  defendants  if  they  had  proved  it,  it  is  sufficient 
for  this  court  to  say,  that  the  complainants  have  mistaken  their 
remedy.  The  defence  set  up  by  the  complainants,  before  the 
justice,  was  purely  a  legal  one.  Their  only  remedy,  in  case  the 
justice  decided  erroneously,  was  to  appeal  to  the  circuit  court. 
The  complainants  having  neglected  to  avail  themselves  of  this 
remedy,  cannot  now  ask  the  interposition  of  a  court  of  equity. 
The  allegation  in  the  bill,  that  complainants  could  only  prove 
th°,  facts  in  what  the  consideration  of  the  note  consisted,  either 
by  t:ieir  own  oath,  or  the  oath  of  the  plaintiff,  can  be  no  reason 
for  not  prosecuting  an  appeal  from  the  justice's  decision.  Had 
an  appeal  been  taken,  the  complainants  could,  by  filing  a  bill  of 
discovery,  have  obtained  the  necessary  proof.  In  the  case  of 
Duncan  8f  Lyon,  3  Johnson's  Chan,  cases,  351,  Chancellor  Kent 
says,  that  "  It  is  a  settled  principle,  that  a  party  will  not  be  aid- 
ed after  a  trial  at  law,  unles  he  can  impeach  the  justice  of  the 
verdict  or  report  (of  referees)  by  facts,  or  on  grounds  of  w hich 
he  could  not  have  availed  himself,  or  was  prevented  from  doing 
it  by  fraud  or  accident,  or  the  act  of  the  opposite  party,  unmix- 
ed with  negligence  or  fault  on  his  part."  The  decree  below 
must  therefore  be  reversed,  (a) 

Decree  reversed. 
McRobertS)  for  defendants  in  error. 


(o)  The  court  of  chancery  will  not  relieve  a  party  on  the  ground  of  his 
having  proceeded  to  trial  at  law  without  sufficient  evidence,  when  it  was  in 
his  power  to  have  obtained  that  evidence  by  a  bill  of  discovery,  4  Johns. 
Pep.  510. 


Jonathan  Browder,  Appellant, 

against 
Jeremiah  Johnson,  Appellee. 

(APPEAL  FROM  WASHINGTON.) 

Opinion  of  the  Court  by  Justice  Smith.  This  was  an  action  of 
covenant  for  rent,  and  a  verdict  was  rendered  against  the  appel- 
lant in  the  court  below,  who  applied  to  the  court  for  a  new  trial, 
on  the  grounds,  that  the  verdict  was  against  law  and  evidence, 
that  the  damages  were  excessive,  and  that  the  jury  acted  under 
mistaken  impressions  as  to  the  right  of  the  parties.  This  ap- 
plication was  refused.  The  imperfect  state  of  the  pleadings 
and  the  record,  render  it  extremely  difficult  to  say  what  ought 
to  be  done  in  reviewing  the  cause.  It  seems,  by  looking  into 
the  pleas  and  replications,  that  a  perfectly  immaterial  issue  has 


This  court 
cannot,  and 
will  not  Iook 
at  things, the 
cierk  may, 
without  au- 
thority, and 
irregularly, 
incorporate 
into  the  re- 
cord. 
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vandalia,  been  made  between  the  parties,  and  is  in  some  measure  the 
June,  i«:5.  cause  of  the  novel  manner  in  which  the  record  recites  the  pro- 
ceedings had  in  the  cause.  Whether  the  court  ought  to  look 
into  a  question  which  would  naturally  present  itself,  in  this  state 
of  the  pleadings  when  it  is  not  assigned  for  error,  and  was  not 
noticed  in  the  argument,  is  a  matter  on  which  they  will  not  now 
decide,  nor  what  effect  it  might  have  had  in  determining  this 
cause.  The  only  question  which  the  counsel  on  both  sides  have 
presented  for  the  consideration  of  the  court,  is,  whether  the 
court  below  acted  correctly  in  refusing  the  application  for  a  new 
trial.  From  the  state  of  the  record,  as  the  evidence  on  the  tri- 
al has  not  been  embodied  in  a  bill  of  exceptions,  and  the  affida- 
vit of  one  or  more  of  the  jurors  could  only  have  been  regularly 
brought  before  this  court  by  being  also  incorporated  in  the  ex- 
ception of  the  counsel  to  the  decision  of  the  court  in  refusing  a 
new  trial;  on  that  ground,  the  court  cannot  perceive  the  most 
distant  means  of  ascertaining,  whether  the  court  could  have  er- 
red, in  its  refusal  to  grant  the  new  trial,  it  becomes  therefore 
impossible,  from  the  manner  in  which  the  question  is  presented, 
to  enquire  into  the  causes  of  error.  It  is  true,  the  clerk  has, 
without  authority,  and  very  irregularly,  incorporated  the  affida- 
vit in  the  recod,  but  still  the  court  ought  not,  and  cannot  notice 
it,  though  if  they  were  disposed  to  overlook  the  irregularity  in 
the  present  case,  they  could  not  say  that  the  court  below  ought 
to  have  received  the  affidavit  of  the  jurors,  to  impeach  or  set 
aside  their  verdict.(a)  There  then  being  no  point  regularly  be- 
fore the  court,  and  being  in  this  instance,  not  disposed  to  exam- 
ine into  causes  of  error  not  assigned,  nor  noticed  in  the  argu- 
ment, (though  if  injustice  were  likely  to  happen,  they  do  not 
say  that  they  would  not  feel  it  their  duty  to  examine  and  decide 
points  of  importance  which  may  have  escaped  the  examination 
of  counsel,)  they  must  affirm  the  judgment  of  the  court  below, 
with  costs. 

Judgment  affirmed. 
Stan;  for  plaintiff  in  error. 

McRoberts,  for  defendant  in  error. 

(a)  See   Saivyer  v.  Steplmison,  ante,   page  6.      Forrester,  &c.  v.  Guard, 
Siddell  &  Co.  page  44. 
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CASES 

ARGUED  AND  DETERMINED 
IN 

IPIElffi  B  VIP  BIB  SO  (DdDVlBV 

OF  THE 

STATE  OF  ILLINOIS, 

IN  DECEMBER  TERM,   1825. 


Present     WILLIAM  WILSON,  Chief  Justice. 
THOMAS  C.  BROWNE,      ) 
SAMUEL  D.  LOCKWOODA  Associate  Justices. 
THEOPHILUS  W.  SMITH,  S 


Joseph  Cornelius,  Appellant, 

against 
Robert  Wash,  Appellee. 

(APPEAL  FROM  ST.  CLAIR.) 

Wash  sued  Cornelius  before  a  justice  of  the  peace  in  St.    Where  the 

Clair  county,  for  his  services  as  attorney  and  counsellor,  and  re-  rf.latlon     °J 

/»  •  client       in'" 

covered  a  judgment  against  him,  from  which  judgment  Coine-  counsel      is 

lius  appealed  to  the  circuit  court  of  said  county.  Trial,  and  created,  the 
verdict  in  the  circuit  court  for  Wash  for  $59  in  damages.  A  coun9el  must 
motion  was  made  by  defendant  for  a  new  trial  which  was  over-  h?sownlegal 
ruled,  and  thereupon  a  bill  of  exceptions  was  taken,  from  which  knowledges-, 
it  appears,  that  on  the  trial  of  the  cause  in  the  circuit  court,  the  assistance  in 
plaintiff,  Wash,  read  in  evidence  to  the  jury,  the  following  ob-  ^  slult'  and 
ligation,  viz:  ducting  it  to 

Belleville,  Mv.  9,  1819.  a  final  deter- 
Whereas  I  have  employed  R.  Wash  in  the  suit  instituted  by  minat,on 
George,  a  black  man,  against  Robert  Whiteside  and  F.  Brad-  cience  repo. 
shaw,  for  the  recovery  of  his  freedom,  I  hereby  promise  and  sed  in  coun- 
sel, is  of  a. 
personal  nature,  and  cannot  be  delegated  to  another  without  the  consent  of  the  client. 
The  client  is  entitled  to  receive  the  identical  legal  services  he  contracted  for. 
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vanda.ua,  oblige  myself  to  pay  to  said  R.  Wash  or  order,  the  further  sum 
Dec  1825.    of  fifty  dollars,  as  witness  my  hand  and  seal, 
v-rff'~v'-^~/  Joseph  Cornelius,     [seal.] 

Cornelius  „  „  .  ,  _ ; 

v.  as  the  foundation  ot  his  action,  and  proved  by  11.  Starr,  that 

Wash.  the  suit,  in  the  obligation  mentioned,  had  been  removed  to  the 
Randolph  circuit  court,  and  was  there  tried  in  the  fall  of  1820, 
and  decided  in  favor  of  George,  the  black  man  in  the  obligation 
mentioned,  and  his  right  to  his  freedom  thereby  established;  but 
the  plaintiff  did  not  prove  that  he  rendered  any  service  in  said 
suit  as  counsellor  or  attorney  for  said  George.  This  was  the 
evidence  on  the  part  of  the  plaintiff.  The  defendant  by  his  coun- 
sel then  moved  the  court  to  instruct  the  jury  as  in  case  of  a  non- 
suit, because  ti  e  plaintiff's  evidence  did  not  shew  that  he  had  ren- 
dered any  service  in  said  suit  as  attorney  for  George,  and  was  not 
entitled,  therefore,  to  recover  on  the  obligation.  The  court  re- 
fused to  give  the  instructions  asked  for,  but  instructed  the  jury, 
that  if  they  believed  that  the  obligation  imposed  on  Wash  the 
duty  of  rendering  services  in  the  action  as  attorney,  they  should 
find  for  the  defendant,  but  if  they  believed  that  by  the  contract 
specified  in  the  obligation,  that  Wash  was  to  have,  the  $50  on 
George's  recovering  his  freedom,  whether  Wash  rendered  ser- 
vices in  the  cause  or  not,  then  they  must  find  for  the  plaintiff; 
and  the  court  left  the  construction  of  the  contract  thus  far,  to 
the  jury.  Mr.  Starr  was  then  cross-examined  by  the  defend- 
ant, and  stated  that  the  suit  in  question  was  tried  in  the  St.  Clair 
court  at  the  June  term,  1820,  that  he  had  no  recollection  that 
Mr.  Wash  was  at  court,  or  had  any  thing  to  do  with  the  man- 
agement of  the  cause,  but  that  Mr.  Peck  appeared  for  George 
and  managed  the  cause  with  ability,  that  a  verdict  was  render- 
ed for  George  for  more  than  $400,  and  that  the  verdict  was  set 
aside  and  a  new  trial  awarded,  and  that  the  cause  was  removed 
10  Randolph  county,  and  there  tried  as  above  stated,  that  he  ap- 
peared for  George  as  attorney  there,  that  George  employed 
him,  and  that  Mr.  Wash  was  not  there.  It  was  further  proved 
that  the  suit  in  the  obligation  mentioned,  was  commenced  in 
the  St.  Clair  court  in  July,  1818,  by  the  late  Mr.  Mears,  and 
in  all  the  steps  taken  in  the  cause,  Wash's  name  no  where  ap- 
peared as  attorney.  It  was  further  proved  by  D.  Blackwell 
and  J.  Turney,  that  on  the  trial  in  June,  1820,  on  calling  the 
cause,  that  Mr.  Wash  did  not  appear  on  being  called,  and  that 
Mr.  Peck,  and  Mr.  Carr,  both  lawyers,  voluntarily  told  the 
court  that  they  would  attend  to  the  cause  for  Mr.  Wash,  and 
they  did  attend  to  it  at  that  time.  It  was  further  proved  that 
Mr.  Carr  became  the  partner  of  Mr.  Wash  in  the  spring  of 
1820,  but  there  was  no  proof  that  either  Mr.  Peck  or  Mr.  Carr, 
was  employed  by  Mr.  Wash  to  represent  him  in  the  cause.  The 
defendant  proved  by  his  own  oath,  that  Carr  exacted  a  fee 
from  him  for  those  services  of  $25,  which  he  had  paid,  and 
said  nothing  about  his  being  concerned  with  Wash  as  a  part- 
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teer.     The  plaintiff  then  gave  in  evidence  the  following  writing 
under  seal,  viz: 

Belleville,  Nov.  9,  1819. 
Three  months  after  date  I  promise  to  pay  R.  Wash,  or  order, 
sixty  dollars  for  value  received,  as  witness  my  hand  and  seal, 

Joseph  Cornelius,     [seal.] 

and  proved  that  it  had  been  given  to  him  by  defendant  at  the 
same  time,  to  secure  a  fee  in  the  same  suit  for  his  services  as  at- 
torney, &c.  and  that  at  the  last  term  of  the  St.  Clair  court,  an 
action  was  tried  on  the  note  between  the  present  parties,  and 
that  defendant  relied  on  a  failure  of  consideration  on  the  ground 
that  Wash  did  not  render  any  services,  and  the  jury  found  a 
verdict  for  him,  Cornelius.  Here  the  evidence  closed,  and  the 
court  instructed  the  jury  further,  that  altho'  the  plaintiff  did 
not  in  person  attend  to  the  suit  for  George,  yet  if  Peck  and 
Carr  did  attend  to  it  for  him  as  well  as  Wash  could  have  done, 
Wash  would  have  a  right  to  recover,  and  they  ought  to  find  for 
him.  The  defendant  excepted  to  this  opinion,  and  appealed  to 
this  court. 

Opinion  of  the  Court  by  Justice  Lookwood.  Two  questions 
are  presented  in  this  case:  1.  What  is  the  true  construction  of 
the  obligation  made  by  the  plaintiff  in  error  to  the  defendant  in 
error?  2.  Ought  the  instructions  prayed  for,  to  have  been  given 
to  the  jury?  On  the  first  point,  the  court  are  of  opinion,  that 
by  the  true  construction  of  the  contract  of  the  parties,  the  re- 
lation of  client  and  counsel  was  created,  and  that  it  became  ne- 
cessary for  Mr.  Wash,  either  to  have  contributed  his  legal  knowl- 
edge and  assistance  in  the  suit  of  George  against  Whiteside 
and  Bradshaw,  or  have  been  ready  and  willing  at  the  trial,  to 
have  aided  and  conducted  the  suit  to  its  final  termination.  The 
confidence  reposed  in  counsel,  is  of  a  personal  nature,  and  can- 
not be  delegated  without  the  consent  of  the  client.  The  evi- 
dent object  of  the  party,  in  making  this  contract,  being  to  ob- 
tain the  legal  services  of  Mr.  Wash  in  prosecuting  the  suit,  the 
court  ought  to  have  instructed  the  jury,  that,  unless  they  belie- 
ved Cornelius  had  dispensed  with  the  personal  services  of  Mr. 
Wash,  they  ought  to  find  for  Cornelius. 

In  relation  to  the  second  charge  given  to  the  jury,  to  wit; 
**  that  altho'  the  plaintiff  did  not  in  person  attend  to  the  suit  for 
George,  yet  if  Peck  and  Carr  did  attend  to  it  for  him,  as  well 
as  he,  Wash,  couJd  have  done,  Wash  would  have  a  right  to  re- 
cover." If  the  court  is  right  in  their  construction  of  this  con- 
tract, this  instruction  was  clearly  wrong.  In  the  employment 
of  counsel  to  manage  a  cause,  the  client  is  governed  by  a  variety 
of  considerations  which  relate  to  the  character,  learning  and  skill 
of  the  lawyer,  and  whether  the  client  exercises  a  sound  judgment 
in  his  selection,  is  a  matter  in  which  he  alone  is  interested,  but 
he  is  entitled  to  receive  the  identical  legal  services  he  has  con- 
tracted for.  It  may  with  propriety  be  asked,  by  what  rule 
9 
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Cornelius 

V- 

Wash. 
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vandalia,  could  a  jury  decide,  whether  Peck  and  Carr  did  render  the  same 

Dec.  1825.    services  that  Wash  might  have  done,  had  he  been  present?     It 

^^"~v-v*"'/  is  only  sufficient  to  state  the  question,  to  shew  the  utter  imprac- 

Whight      ticability  of  its  being  determined  by  a  jury.     They  can  have 

The  People.  no  data  on  which  to  predicate  an  opinion.     The  judgment 

must  be  reversed  with  costs,  with  permission  to  the  defendant 

in  error,  to  have  the  cause  remanded  to  the  circuit  court,  for 

further  proceedings  not  inconsistent  Avith  this  opinion. 

Judgment  reversed. 
Blackzcell,  for  plaintiff. 

Starr,  for  defendant. 


James  C.  Wright,  Plaintiff  in  error, 

against 
The  People,  Defendants  in  error. 

(ERROR  TO  MADISON.) 

It  is  not  an  Opinion  of  the  Court  by  Justice  Smith.  The  early  adju- 
lrtdictable  dications  in  England  on  indictments  for  frauds,  appear,  from 
parate  the  ^e  reP01'ts  of  the  cases,  to  have  been  unsettled  and  contra- 
condition  dictory.  The  leading  case  which  seems  to  have  settled  the 
from  the  pe-  doctrine,  and  to  have  established  a  channel  through  which  the 
bond—itSs  difficulties  and  perplexities  arising  from  those  decisions  might 
not  such  an  be  avoided,  is  the  case  of  The  King  v.  Wheatky,  decided  in 
act,  as  com-  February,  1761,  and  reported  in  2d  Burrow,  1125. 
mon  pru-  f"jie  distinction  laid  down  in  that  case,  between  public  and 
not  tniard  a-  private  frauds,  has,  it  is  believed,  been  the  great  criterion  which 
gainst.  courts  of  justice  have  adopted,  by  which  to  judge  of  the  crimi- 

The  act  of  nality  of  the  act,  and  whether  the  perpetrator  was  liable  to  in- 
t        crimes  dictment  and  punishment,  under  the  common  law.     The  very 
and   punish-  lucid  opinion  of  lord  Mansfield  in  that  case,  and  unanimously 
ments,     has  concurred  in  by  all  the  judges  present,  aitho'  not  obligatory  on 
fully    provr-  ^jg  cour^  will,  yet,  certainly,  be  respected,  when  the  elevated 
of  this   des-  characters,  and  great  legal  attainments  of  the  persons  who  com- 
cription.        posed  that  tribunal,  are  considered.     The  opinion  of  lord  Ken- 
yon  was,  that,  that  case,  established  the  true,  boundary  between 
frauds,  that  were,  and  those  that  were  not,  indictable  at  com- 
mon law.     That  case  required  that  the  fraud  should  be  of  such 
a  nature,  as  would  affect  the  public,  or  that  it  should  be  a  de- 
ception that  common  prudence  and  care  could  not  guard  against, 
or,  that  false  tokens  should  have  been  used,  or  a  conspiracy  en- 
tered into  to  cheat.     The  offence,  in  the  language  of  lord  Mans- 
field, to  be  indictable,  must  be  such  an  one  as  affects  the  public; 
as  if  a  man  uses  false  weights  and  measures,  and  sells  by  them. 
to  all  or  to  many  of  his  customers,  or  uses  them  in  the  general 


OF  THE  STATE  OF  ILLINOIS.  67 

course  of  his  dealing.      So  if  a  man  defrauds  another  under  vandalia, 
false  tokens, — for  these  are  deceptions,  that  common  prudence    Dec-  ia25- 
and  care,  are  not  sufficient  to  guard  against.     So  if  there  be  a    s"^^v^»' 
conspiracy  to  cheat — for  ordinary  care  and  caution,  is  no  guard      Wright 
against  this.     The  cases  here  put,  are  certainly  more  than  mere  TaE  pj0PIE 
private  injuries,  they   are  public  offences.     This  doctrine  has 
been  fully  recognized  by  the  supreme  court  of  New- York,  in 
the  case  of  The  People  v.  Babcock,  7th  Johns.  201. 

In  the  present  case  it  is  a  mere  private  injury — the  public 
could  in  no  way  be  affected  by  the  act;  nor  is  it  a  case  of  false 
tokens,  which  is  necessary  to  be  shewn  in  a  fraud  on  a  private 
individual.  The  act  of  separating  the  condition,  written  un- 
derneath the  obligation,  which  was  to  determine  the  time  of 
payment,  and  liability  of  the  parties  to  it,  cannot  be  considered 
as  an  act  which  common  prudence  might  not  have  guarded 
against.  It  might  have  been  avoided  in  various  ways.  By  ta- 
king from  Wright  an  instrument  expressive  of  the  condition 
upon  which  the  obligation  was  given,  instead  of  having  it  under- 
written, or  by  having  the  condition  inserted  in  the  body  of  the 
obligation,  according  to  the  most  common  and  usual  method  in 
practice. 

The  form  of  the  obligation  and  defeasance,  serves  only  to 
shew,  with  reference  to  the  present  case,  that  the  obligors  re- 
posed great  confidence  in  the  person  to  whom  they  gave  it.  I 
feel  more  confirmed  in  the  general  view  taken  of  the  case,  upon 
an  examination  of  the  6th  section  of  the  acts  of  the  legislature 
of  this  state  of  the  23d  March,  1819,  respecting  crimes  and 
punishments,  which  has  fully  provided  for  the  defacing  of  in- 
struments, obligations,  &c.  to  which  class  of  cases  the  present 
one,  might  safely  be  arranged.  The  judgment  of  the  circuit 
court  must  therefore  be  reversed,  (a) 

Judgment  reversed, 

(a)  The  6th  section  of  the  act  respecting  crimes  and  punishments,  appro- 
ved March  23,  lbl9,  page  215,  provides,  "  That  whoever  shall  forge,  de- 
face, corrupt,  or  embezzle  any  charters,  gifts,  grants,  bonds,"  &c  shall  be 
deemed  guilty  of  forgery,  and  shall  be  fined,  put  in  the  pillory,  and  rende- 
red infamous. 
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VANDALTA, 

Dec.  1825. 

The  People  TllV  pEOpLE,  ON  THE  RELATION  OF  Wm.  L.  D.  EwiNG, 

ex  velut. 

T  against 

FoRaunB,  George  Forquer,  secretary  of  state. 


SEC.  Of  STATE. 


On  a  motion  for  a  Mandamus. 


The  g-over-  Opinion  of  the  Court  by  Justice  Lockwood.  A  rule  was  grant- 
make  an  ap-  ed  Dy  this  c°urt  requiring  the  secretary  of  state  to  shew  cause 
pointmentin  why  a  mandamus  should  not  be  awarded  against  him,  requiring 
the  recess  of  him  to  countersign  and  seal  a  commission  appointing  Wm.  L. 
asTenilTlv'un-  P*  Ewing,  paymaster  general  of  this  state.  This  rule  was  gran- 
less  the  va-  ted  on  an  affidavit  made  by  Adolphus  F.  Hubbard,  which  affida- 
cancy  occur-  vit  states  in  substance,  that  said  Hubbard  received  a  letter  from 
red  since  the  Edward  Coles,  then  being  governor  of  this  state,  that  he  inten- 
of  that  body  ded  to  be  absent  from  the  state,  for  a  period  of  time,  and  that 
Thesecre-  in  consequence  of  such  absence,  the  duties  of  governor  would 
tary  of  state  deVolve  on  the  said  Hubbard,  he  being  the  lieutenant  governor 
U)"°coiinfer-  of  the  state.  The  affidavit  further  states,  that  Coles  absented  him- 
sign  and  seal  self  from  the  state,  and  that  he,  the  lieutenant  governor  entered  on 
acommission  the  duties  of  the  office  of  governor.  The  affidavit  further  says, 
vduchthegx-  that  on  the  2d  f  November  1825  he,  the  said  Hubbard,  did 
vernor  nasno  .  -it-*.  i        ■ ■■>    js     V    •         1 

pow^r  bylaw  appoint  the  said  Ewing  paymaster  general,  said  office  being  then 

to  issue,  and  vacant,  by  rilling  up,  and  subscribing  his  name  to  a  commission 
fUI^e'fu  *"  ^°r  ^lat  PurP0Se«  That  on  the  said  2d  November,  said  Hub- 
to  do  it  bard,  still  being  the  acting  governor,  did  in  the  office  of  secreta- 
The  court  ry  of  state,  present  to  the  said  Forquer,  he  being  secretary  of 
will  not  grant  state,  said  commission,  and  requested  him  to  countersign  and 

to  T'ptrson  affix  the  seal  of  statc  to  the  same>  which  ^e  said  secretary  of 
to  do  an  act,  state  failed  and  refused  to  do.  The  letter  referred  to  in  the  af- 
wheie  it  is  fidavii,  and  m  commission  appointing  said  Ewing  paymaster  gen- 
doubtful         era]  untjj  yle  emj  Qf  tne  next  session  0f  the   general  assembly, 

w  n  c  1 1 )  c  i*    n  c 

has  the  ri°-ht  were  annexed  to  the  affidavit.     To  the  rule  granted  as  above 

by  law,  to  do  mentioned,  the  secretary  shewed  for  cause  why  a  mandamus 

such  act  or  ought  not  to  be  awarded  against  him,  the  following  reasons, 

n°  Where  a  ^°  w^:  because  Edward  Coles  was,  on  the  day  of  presenting  of 

person  is  in  said  commission,  and  had  been  from  the  31st  of  October,  1825, 

office  by  co-  and  has  ever  since  remained  in  the  administration  of  the  office 

lor  of  right  0f  governor  0f  the  state  of  Illinois.     He  states  as  a  further 

unci   cxcrcis- 

ing  the  du-  reason  why  the  mandamus  should  not  be  awarded,  "  that  it  does 

tiesthereof,a  not  appear  from  the  records  of  his  office,  that  said  office  of 
quo  warranto  paymaster  had  ever  been  filled  by  any  previous  appoinment." 
remedy  °  for  e  secretary  then  admits  that  the  lieutenant  governor  entered 
another  per-  on  the  discharge  of  the  duties  of  the  office  of  governor,  and 
son  claiming  continued  in  the  discharge  thereof,  until  the  31st  of  October, 
fice^nTntt  1825'  on  which  da?  he  Pledges,  «  that  said  Edward  Coles  re- 
ft mandamus,  entered  upon  the  discharge  of  the  duties  of  said  office  of  gov- 
ernor, and  has  remained  therein  ever  since.,,     Upon  the  aflida- 
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vit,  and  accompanying  documents,  and  the  reason?,  in  writing  vandalia, 
as  above  given  by  the  secretary  of  state,  it  has  been  contended    Dec  1825. 
by  the  counsel  for  the  relator,  that  a  mandamus  ought  to  be  gran- 
ted.     The  facts  stated  by  the  secretary  of  state  were  notdispu-      ^  r^LE' 
ted,  but  conceded  to  be  true.  v. 

The  questions  supposed  to  grow  out  of  this  application  have     Fouler, 
been  elaborately  argued,  and   the  discussion  has  occupied  scve-  sec.  or  state. 
ral  days,  yet,  it  is  expected,  that  this  court  will,  in  less  time 
than  was  employed  in  the   argument  of  the  case,  make  up  and 
deliver  an   opinion,  which  in  its  consequences  may  determine 
the  question,  whether  Edward  Coles  or  A.  F.  Hubbard  is,  ac- 
cording to  the  constitution,  the  governor  of  this  state.     A  ques- 
tion of  such  immense  importance,  whether  we  regard  the  inter- 
est and  dignity  of  the  persons  interested  in   the  result,  or  the 
right  of  the  people  to  have  the  government  administered  by  the 
person  to  whom  they  have  delegated  so  important  a  trust,  would 
seem  to  require  that  the  court  ought  to  have  more  time  for  de- 
liberation and  examination,  than  the  remainder  of  the  present 
term.     As,  however,  a  decision  has   been    anxiously  pressed 
upon  the  court,  they  have  determined  to  give  to  the  subject  all 
the  investigation,  which  the  shortness  of  the  time,  and  the-al- 
most  total  absence  of  law  books,  and  other  sources  of  information 
will  permit.     If  the  court,  labouring  under  such  great  disadvan- 
tages, together  with   the  unprecedented  nature  and  novelty  of 
the  case,  should  err  in  the  conclusions  to  which  they  shall  arrive, 
they  have  no  doubt,  that  the  error  will  meet,  in  the  bosoms  of 
the  intelligent  and  the  honest,  with  a  ready  and  satisfactory  apo- 
logy.    In  the  great  case  of  Marbury  and  Madison,  secretary  of 
state  for  the  United  States,  in  the  supreme  court  of  the  United 
States,  (a  tribunal  filled  with  as  enlightened  and  as  able  jurists 
as  ever  graced  the  judgment  seat  in  this  or  any  other  nation) 
the  questions  which,  in  some  respects  are  similar  to  those  in  this 
case,  were  pending  before  that  court  for  two  years.     Yet  the 
opinion  delivered  in  that  case,  altho1  conspicuous  for  its  lumin- 
ous displays  of  deep  research,  and  constitutional  learning,  has 
not  given  universal  satisfaction.     Can  it  then  be  reasonably  ex- 
pected, that  this  court,  without  any  pretention  to  the  great  and 
distinguished  talents  of  the  judges  of  that  court,  and  destitute 
of  even  the  ordinary  means  of  forming  an  opinion,  will  be  able 
to  arrive  at  a  determination,  that  will  be  universally  satisfactory? 
But  to  come  to  the  case  before  the  court.     It  was  contended 
on   the  argument,   that  governor   Coles,  by  absenting  himself 
from  this  state,  had  abdicated  and  forfeited  the  office  of  governor, 
and  could  not,  on  his  return  into  the  state,  resume  its  functions. 
But  before  the  court  can  enter  into  this  question,  it  will  be  ne- 
cessary for  them  to  enquire,  1.  Whether  the  relator  has  aright 
to  have  the  commission  countersigned  and  sealed?     And  2.  If 
he  has  such  right,  do  the  laws  of  this  state,  afford  him  the  re- 
medy he  asks?     It  appears  from  the  answer  filed  by  the  secre- 
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vandalia,  tary  of  state,  that  the  office  of  paymaster  general  had  never 
Dec.  1825.  been  filled.  This  office  was  created  by  the  4th  section  of  the 
N^^v-^*/    act  passed  8th  February,  1821,  amending  the  militia  act.     A 

The  People,  question  of  much  importance  here  arises,  whether  the  incum- 

-■a  "     bent  in  the  office  of  governor,  can  make  an  appointment  in  the 

FORQ.UEB,     recess  of  the  general  assembly,  when  the  vacancy  did  not  occur 

(jec.of  state,  since  the  adjournment  of  that  body?  The  answer  to  this  ques- 
tion is  only  to  be  found  in  the  true  construction  of  the  8th  sec- 
tion of  the  4th  article  of  our  constitution,  which  reads  as  follows: 
"  When  any  officer  the  right  of  whose  appointment  is,  by  this 
constitution  vested  in  the  general  assembly,  or  in  the  governor 
and  senate,  shall,  during  the  recess,  die,  or  his  office  by  any 
means  become  vacant,  the  governor  shall  have  power  to  till 
such  vacancy,  by  granting  a  commission  which  shall  expire  at 
the  end  of  the  next  session  of  the  general  assembly."  If  any 
doubt  existed  as  to  the  meaning  of  this  section,  reference  might 
be  had  to  the  practice  of  the  government,  had  such  practice 
been  acquiesced  in.  Only  one  case  however,  is  within  the  knowl- 
edge of  the  court,  and  in  that  case,  the  governor  determined 
that  he  had  not  the  power  to  make  the  appointment,  altho'  it 
was  a  case  that  loudly  called  for  its  exercise,  if  the  power  exis- 
ted. This  solitary  precedent,  however,  cannot  be  considered 
as  settling  the  question.  The  words,  however,  .of  this  section 
appear  so  clear,  and  so  devoid  of  ambiguity,  that  it  seems  a 
useless  wraste  of  time  to  look  further  than  to  the  clause  itself, 
for  its  true  meaning.  It  only  authorizes  the  governor  to  fill  the 
vacancy  when  it  shall  occur  during  the  recess  of  the  general  as- 
sembly, whether  that  vacancy  be  occasioned  by  death,  or  any 
oiher  means.  The  vacancy  must  happen  during  the  recess. 
Can  it  then  for  a  moment  be  pretended,  that  the  contingency 
had  happened,  which  authorized  the  appointment  of  the  rela- 
tor? It  appears  to  me,  that  it  would  require  a  total  perversion 
of  the  language  used,  to  contend  that  it  had.  But  as  this  ques- 
tion is  one  of  vital  importance  to  the  correct  and  wholesome 
administration  of  this  government,  I  have  examined  the  consti- 
tution of  the  United  States,  and  the  construction  that  has  pre- 
vailed on  this  subject.  By  the  2d  section  of  the  2d  article, 
"  The  President  shall  have  power  to  fill  up  all  vacancies  that 
"  may  happen  during  the  recess  of  the  senate,  by  granting  com- 
"  missions,  which  shall  expire  at  the  end  of  their  next  session." 
In  an  able  work  recently  published  on  constitutional  law,  I  find 
the  construction  that  has  been  given  to  this  clause  of  the  con- 
stitution of  the  United  States,  which  so  strikingly  resembles  our 
own,  and  I  trust  I  shall  be  excused  for  making  a  long  extract 
from  the  work.  In  pages  373-4,  of  Sergeant's  constitutional 
law,  the  subject  is  noticed  as  follows: 

"  In  the  year  1814,  president  Madison  granted  commissions  to 
"  ministers  to  negotiate  a  treaty  of  Ghent,  in  the  recess  of  the 
"  senate.     The  principle  acted  on  in  this  case,  however,  was  not 


OF  THE  STATE  OF  ILLINOIS.  71 

"  acquiesced  in,  but  protested  against,  by  the  senate  at  their  sue-  vandalia, 
"ceeding  session.     And  on  a  subsequent  occasion,  April  20,    Dec.  1325. 
"  1822,  during  the  pendency  of  the  bill  for  an  appropriation  to  ,JT-^V^ 
"  defray  the  expenses  of  missions  to  the  South  American  States,     a*x  r™*tLh' 
"  it  seemed  distinctly  understood  to  be  the  sense  of  the  senate,  y. 

"  that  it  is  only  in  offices  that  become  vacant  during  the  recess,  For<uteh, 
"that  the  president  is  authorized  to  exercise  the  right  of  ap-  SECi 0F STATE- 
"  pointing  to  office,  and  that  in  original  vacancies,  where  there 
"  has  not  been  an  incumbent  of  the  office,  such  a  power,  under 
"  the  constitution  does  not  attach  to  the  executive.  An  amend- 
"ment  that  had  been  proposed,  providing  that  the  president 
"  should  not  appoint  any  minister  to  the  South  American  States, 
"  but  with  the  advice  and  consent  of  the  senate,  was  therefore 
"  withdrawn  as  unnecessary.  And  in  a  report  of  a  committee  of 
"the  senate  made  on  the  25th  April,  1822,  it  is  declared,  that 
"  the  words,  '  all  vacancies  that  may  happen  during  the  recess 
"  of  the  senate,'  mean  vacancies  occurring  from  death,  resigna- 
"  tion,  promotion,  or  removal.  The  word,  '  happen,'  has  refer- 
"  ence  to  some  casualty  not  provided  for  by  law.  If  the  senate  ' 
"  be  in  session,  when  offices  are  created  by  law,  which  were  not 
"  before  filled,  and  nominations  be  not  then  made  to  them  by  the 
"  president,  the  president  cannot  appoint  after  the  adjournment 
"  of  the  senate,  because,  in  such  case,  the  vacancy  does  not  hap- 
"  pen  during  the  recess.  In  many  instances  where  offices  are 
"  created  by  law,  special  power  is  given  to  the  president  to  fill 
"  them  in  the  recess  of  the  senate.  And  in  no  instance  has  the  pre- 
sident filled  such  vacancies  without  special  authority  by  law." 
Here  then  we  find  a  practical  exposition  of  the  constitution  of 
the  United  States,  adhered  to  for  a  series  of  years,  and  the  con- 
cluding fact  stated  in  the  extract,  speaks  much  on  this  subject. 
There  can  be  but  little  doubt,  that  since  the  organization  of  the 
general  government,  many  cases  must  have  arisen  where  the 
public  interests  would  have  been  promoted  by  the  exercise  of 
this  power;  yet  the  president  has  carefully  abstained  from 
stretching  his  authority,  even  for  useful  purposes,  to  cases  not  au- 
thorized by  the  constitution.  In  the  appointment  of  the  relator, 
it  cannot  even  be  pretended,  that  any  state  necessity  existed  for 
filling  the  vacancy.  The  office  had  been  vacant  since  1821, 
and  yet,  I  am  not  aware,  that  any  complaint  had  ever  been 
made.  I  therefore  come  to  the  conclusion  that  the  lieutenant 
governor,  admitting  him  fully  clothed  with  all  the  functions  of 
governor,  had  not  the  constitutional  power  to  fill  the  vacancy  in 
the  office  of  paymaster  general.  This  conclusion  would  seem  to 
settle  the  question  whether  the  mandamus  ought  to  be  awarded  or 
not.  But  the  counsel  for  the  relator  contended  on  the  argument, 
that  whether  the  lieutenant  governor  had  the  constitutional 
right  or  not,  to  make  the  appointment,  still  the  secretary  was 
compelled  to  countersign  the  commission  and  affix  the  seal. 
Can  this  proposition  be  sustained?     By  the  4th  section  of  the 
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vandalia,  act  defining  the  duties  of  secretary  of  state,  it  is  enacted  "  That 
Dec  1825.  all  commissions  required  by  law  to  be  issued  by  the  governor, 
^■^^^•s    shall  be  countersigned  by  the  secretary  of  state."     In  this  sec- 

The  People,  tion,  is  to  be  found  the  duties  of  the  secretary.  Had  the  legis- 
exreat.  lature  intended  to  require  the  secretary  to  countersign  every 
FonauER,     commission  that  the  governor  should  present  to  him,  whether 

sec.of  state,  authorized  by  the  law,  or  the  constitution,  its  phraseology  would 
have  been,  that  the  secretary  should  countersign  every  commis- 
sion presented  to  him  by  the  governor.  The  secretary  is,  how- 
ever, only  required  to  countersign  those  commissions  "  required 
to  be  issued  by  law."  Must  he  not  then,  look  into  the  law 
to  see  if  the  commission  is  required  by  law?  Would  he  be  re- 
quired to  sign  a  commission  for  an  office  that  does  not  exist. 

The  secretary  of  state  is  a  constitutional  officer,  as  well  as  the 
governor,  and  his  duties  are  pointed  out  by  law.  I  think  he 
may  refuse  to  sanction  an  unconstitutional  or  illegal  act.  Should 
I,  however,  be  wrong  in  this  opinion,  still  the  court  might  well 
doubt  the  propriety  of  granting  a  mandamus.  If  the  lieuten- 
ant governor  had  not  the  power  to  make  the  appointment,  what 
benefit  would  the  relator  derive  from  possessing  the  commission, 
altho'  duly  signed  and  sealed?  Would  it  confer  the  office  on 
him?  I  think  not.  But  if  any  doubt  rests  on  this  subject,  the 
court  ought  not  to  grant  the  mandamus.  I  refer  to  the  follow- 
ing authorities  on  the  subject.  "  The  court  will  not  grant  a 
"mandamus  to  a  person  to  do  any  act, , whatever,  where  it  is 
"  doubtful  whether  he  has  by  law  a  right  to  do  such  act  or  not,  for 
"  such  would  be  to  render  the  process  of  the  court  nugatory, 
"  as,  if  the  person  had  no  rights,  he  might  so  return  it."  Esp. 
N.  P.  page  665.  "  The  court  will  not  grant  a  mandamus  to  a 
"  person  commanding  him  to  do  any  thing  which  he  is  not  under 
"  a  legal  necessity  of  doing;  that  is,  if  the  law  has  left  a  discre- 
"  tion  in  him,  the  court  will  not  control  it."     Ibid,  668. 

But  another,  and  still  more  important  question  arises,  from 
the  reasons  shown  by  the  secretary,  why  the  mandamus  should 
not  be  granted.  He  informs  the  court,  that  on  the  day  of  pre- 
senting the  commission,  and  before,  and  ever  since,  Edward  Coles, 
is,  and  has  been,  in  the  administration  of  the  office  of  governor 
of  this  state,  and  contends  that  he  has  no  right  to  recognize 
any  other  person  as  governor.  On  the  other  hand,  the  counsel 
for  the  relator  contended,  that  Edward  Coles,  having  absented 
himself  from  the  state,  had  no  right  to  resume  the  functions  of 
the  office,  and  that  he  was  to  be  regarded  as  an  usurper. 

Here  then  is  distinctly  presented  to  the  court,  the  question, 
.-whether  Edward  Coles,  or  A.  F.  Hubbard,  has  the  right  to  ad- 
minister the  government. 

It  was  conceded  on  the  argument,  and  such  no  doubt  would 
be  the  effect,  if  the  mandamus  should  be  granted,  that  Coles 
would  be  completely  stripped  of  the  executive  functions.     For 
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if  a  mandamus  can  be  awarded  in  this  case,  it  could  to  every  .  vandalia, 
officer  of  the  government  who  should  refuse  to  recognized  lub-    Dec.  1825. 
bard  as  governor;  and  Coles,  without  being  before  the  court,  or     ^^^-■~^/ 
entitled  to  be  heard  on  the  subject,  would  be  deposed  from  the  T,lE  Pe°plej 
highest  station  in  the  government;  a  station  too,  conferred  on  him     ex  ™  a  ' 
by  the  suffrages  of  the  people.     Does  not  the  mere  statement     FoRauEn, 
of  the  consequences,  that  will  flow  from  such  a  decision,  impe-  skcof  state. 
riously  call  on  the  mind  to  reflect,  to  ponder  well  the  subject, 
before  so  great  and  decisive  a  measure  is  resorted  to.     Nay, 
does  not  the  bare  statement  of  the  consequences,  that  will  result 
to  a  person  not  before  the  court,  admonish  them,  that  they  have 
no  power  to  award  the  mandamus?     It  was  urged  by  the  coun- 
sel for  the  relator,  that  the  secretary  had  boldly  marched  up  to 
the  real  question,  to  wit:  who  is  the  governor  by  the  constitu- 
tion? and  it  was  intimated,  that  it  was  also  the  duty  of  the  court 
to  decide  this  question.     It  is  a  sufficient  answer  to  this  intima- 
tion, that  the  secretary  cannot,  by  his  own  act,  bring  into  dis- 
cussion, the  rights  of  others,  unless  they  necessarily  arise  in  the 
case.     His  consent  cannot  give  this  court  any  right  to  decide 
questions  not  properly  before  them.     When  such  a  question 
comes  directly,  and  properly  before  them,  it  is  to  be  presumed, 
they  will  not  shrink  from  the  performance  of  their  duty,  let 
the  consequences  be  what  they  may.  But  does  the  question,  who 
is  the  constitutional  governor,  necessarily  arise  ?     It  is  a  principle 
of  common  justice,  common   law  and  common  sense,  that  no 
person  shall  be  condemned  without  being  heard.     That  no  per- 
son can  be  deprived,  by  courts  of  justice,  of  even  a  dollar's 
worth  of  property,  without  first  having  been  summoned  to  shew 
cause  against  it.     It  must  be  kept  in  mind,  that  when  this  court 
is  called  upon  to  decide  who  is  governor,  that  the  question  is  no 
longer  between  the  relator  and  the  secretary  of  state,  but  be- 
tween Hubbard  and  Coles,  neither  of  whom,  are  strictly,  par- 
ties to  this  controversy;  consequently,  neither  of  ihem  ought  to 
be  affected  by  the  decision  of  this  case.     In  this  point  of  view, 
the  remedy  sought  in  this  case,  is  entirely  misconceived.     Hub- 
bard should  have  filed  an  information  in  nature  of  a  quo  warran- 
to against  Coles,  then  the  question  would  come  up  directly,  and 
not  collaterally  before  the  court,  and  the  controversy  might  be 
tried  by  a  jury,  should  there  be  an  issue  of  fact.     Whether  an 
information  in  nature  of  a  quo  warranto,  would  lie,  to  try  such  a 
question,  the  court  are  not  now  called  upon  to  decide.     One  of 
the  counsel  for  the  relator,  very  emphatically  called  this  a  po- 
litical question.     If  the  counsel  was  right,  the  legislature  would 
seem  to  be  the  proper  forum  for  its  discussion.     But  when  the 
question  arises  in  this  court,  it  will  be  time  enough  to  decide  it. 
"  Sufficient  unto  the  day  is  the  evil  thereof."     I  am  however  of 
opinion,  if  Hubbard  has  any  legal  remedy,  to  try  his  right  to  fill 
the  executive  chair,  that  it  is  only  bv  an  information  in  the  na- 
10     - 
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vandalia,  ture  of  a  quo  warranto.  On  this  subject  the  court  are,  fortunate' 
Dec  1825.  ^  not  entirely  without  the  aid  of  authority.  In  the  case  of 
Vs^*v^w/     The  People  v.  The  Mayor,  Aldermen,  #r.  of  the  city  of  New  York, 

^irS"'  3  Johns-  Cas'  79' the  court  says:  "Where  the  office  is  already 

yM        "  filled  by  a  person  who  has  been  admitted  and  sworn,  and  is  in 

Forq.uer,     "  color  of  right,  a  mandamus  is   never  issued  to  admit  another 

seo.of  state.  "  person,  because  the  corporation,  being  a  third  party,  may  ad- 
"  mit  or  not  at  pleasure,  and  the.  right  of  the  party  in  office  may  be- 
"  injured  without  his  having  an  opportunity  to  make  a  defence.  The 
"proper  remedy  in  the  first  instance,  is,  by  an  information  in  the 
"  nature  of  a  quo >  warranto,  by  which  the  rights  of  the  parties  may 
"be  tried." 

In  the  above  case  the  relators  swore  that  they  had  been  duly 
elected  to  the  offices  to  which  they  asked  to  be  admitted.  But 
it  appeared  from  the  case,  that  other  persons  were  executing 
the  duties.  This  case,  it  is  conceived,  is  directly  applicable, 
and  points  out  the  remedy  that  ought  to  have  been  pursued  by 
Hubbard.  Again,  in  the  case  of  Rex  v.  Bankes,  3  Burr.  1412, 
which  was  an  application  for  a  mandamus,  the  court  of  king's 
bench  held,  "  That  the  mayor  de  facto,  must  be  made  a  party  to 
"  the  rule  to  shew  cause."  In  4  Bac.  Ab.  515,  title,  mandamus, 
(E)  the  law  is  thus  laid  down:  "-But  tho'  the  court  of  king's 
"bench  be  intrusted  with  this  jurisdiction  of  issuing  out  manda- 
muses, yet  they  are  not  obliged  to  do  so  in  all  cases  wherein  it  may 
"  seem  proper,  but  herein,  may  exercise  a  discretionary  power, 
"  as  well  in  refusing,  as  granting  such  writ,  as  where  the  end 
"  of  it  is  merely  a  private  right,  where  the  granting  it,  would  be 
"  attended  with  manifest  hardships  and  difficulties,'''1  &c.  Is  it  not 
apparent  that  manifest  hardship  and  difficulty  would  ensue,  if 
this  writ  should  be  granted  ?  Would  it  not  have  the  effect  to  de- 
pose, and  eject  from  the  office  of  governor,  a  person  who  now  fills 
it,  and  to  which  he  had  been  duly  elected  by  the  people,  and  reg- 
ularly qualified  and  inducted  into  office?  And  without  his  hav- 
ing had  an  opportunity  to  she7v  cause,  why  so  great  a  degradation 
should  be  meted  out  to  him?  and  would  not  a  great  constitution- 
al question  be  decided,  altho'  brought  before  the  court  collater- 
ally, and  without  all  the  light  that  might  be  shed  on  the  sub- 
ject? and  would  not  a  great  principle  of  na'ural  justice  be  vio- 
lated? I  am  clearly  of  opinion  that  the  mandamus  ought  not  t© 
be  awarded. 

The  govern-  Separate  opinion  of  Justice  Smith.  The  affidavit  of  Adolphus 
or  has  no  p#  Hubbard,  on  which  this  aoplication  is  based,  sets  forth,  that 
an  office th"  Edward  Coles,  on  the  18th  day  of  July,  1825,  being  then  gov- 
ereated  by  ernor  of  the  state  of  Illinois,  absented  himself  from  the  said 
law,    daring* 

the  recess  of  the  general  assembly,  where  there  never  has  been  an  incumbent.  The  word 
"vacancy"  as  used  is  contradistinguished  from  "filled"  or  "occupied." 

When  the  return  upon  a  rule  to  shew  cause  why  a  mandamus  should  not  issue,  contra- 
dicts the  facts  set  out  in  the  affidavit  upon  which  the  rule  is  granted,  it  seems  that  this 
court  has  no  power  to  ascertain  the  real  fricts,  as  the  legislature  have  provided  no  mode 
which  thev  are  to  be  tried  and  determined. 


*~*lr 
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State,  having  first  signified  his  intention  so  to  do,  by  a  letter  vandals, 

bearing  date  the  22d  June,  1825,  and  which  letter  is  in  the    Dec-  l825 

words  following: 

.  The  People, 

Sin: — You  will  recollect  that  I  made  known  to  you  last  winter,     ex  relat. 

and  again  repeated  the  subject,  when  I  saw  you  in  May,  that  I  should  v. 

have  occasion  to  fo  to  the  E  istward  about  the  middle  of  July.     The     F°K«-UEn> 

?•  r-      7    •      7  •/-  7  il,  J     T  SEC   OFSTATF- 

object  of  this  letter  is  to  notify  you  that  after  the  Ioth  of  July, 
/  shall  be  absent,  and  that  the  duties  of  the  executive  will  devolve, 
in  pursuance  of  the  constitution,  on  you,  as  the  lieutenant  governor 
of  the  state,  during  my  absence,  which  I  expect  will  not  be  longer, than 
about  three  months.  lam,  very  respectfully, 

Edward  Coles. 
A.  F.  Hubbard,  Esq.  lieutenant  governor} 
of  the  state  of  Illinois,  Shawneetown."  y 

The  affidavit  further  recites,  that  in  consequence  of  the  ab- 
sence from  the  state,  of  said  Coles,  and  by  virtue  of  the  18th 
section  of  the  third  article  of  the  constitution  of  the  state  of  Il- 
linois, the  duties  of  the  office  of  governor  of  said  state,  did  de- 
volve upon  the  deponent,  he  then  being  the  lieutenant  governor 
of  said  state,  and  that  therefore,  he  did  enter  upon,  and  assume, 
the  administration  of  the  government  of  said  state,  and  did  do, 
and  perform  all  the  duties  and  requisitions  of  the  said  office  of 
governor;  and  that  on  the  2d  day  of  November,  next  after  the 
said  18th  of  July,  1825,  the  deponent,  still  being  and  continu- 
ing the  acting  governor  of  said  state,  and  in  the  performance 
and  discharge  of  the  duties  thereof.  And,  further,  that  the  of- 
fice of  paymaster  general  of  the  militia  of  said  state,  being 
then  vacant,  did  appoint  William  L.  D.  Ewing,  to  the  said  of- 
fice of  paymaster  general;  and  did  fill  up,  and  subscribe  with 
his  own  proper  hand,  a  commission  of  that  date,  as  an  evidence 
of  said  appointment,  to  the  said  office,  and  to  complete  the  said 
appointment  on  the  said  2d  November,  1825,  the  deponent  still 
being  the  acting  governor  of  said  state,  and  in  the  discharge  of 
the  duties  thereof,  did,  in  the  office  of  secretary  of  said  state, 
present  to  George  Forquer,  Esq.  then  and  there  being  such  se- 
cretary, and  the  keeper  of  the  seal  of  said  state,  the  said  com- 
mission, and  requested  him  to  affix  the  seal  thereto,  and  counter- 
sign the  same,  as  such  secretary;  and  that  the  said  secretary 
did  then,  and  still  refuses  to  do  said  acts;  upon  this  deposition, 
with  the  letter  and  paper  purporting  to  be  the  commission,  and 
an  affidavit  of  the  service  of  a  notice  of  the  intended  applica- 
tion for  a  rule  to  shew  cause,  being  filed,  a  rule  was  granted, 
requiring  the  said  Forquer  to  shew  cause,  why  a  mandamus  should 
not  issue  against  him,  and  for  cause,  he  returns  the  following,  as 
facts:  1.  The  commission  was  signed  by  A.  F.  Hubbard,  as  act- 
ing governor,  on  or  about  the  5th  of  November,  1825,  and  on 
the  same  day  presented  to  him,  as  secretary  of  state  by  said 
Hubbard,  who  required  him,  as  such  secretary  to  countersign, 
.and  affix  the  seal  of  said  state,  which  he  refused  to  do:  2.  Be- 
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vandalia,  cause,  on  the  5th  of  November,  1825,  Edward  Coles  was  then, 
Dec.  1825.   and  had  been,  from  the  31st  of  October,  1825,  and  has  ever 
WP^V^~'    since  remained,  in  the  administration  of  the  office  of  governor 
The  People,  0f  said  state  of  Illinois:  3.  That  it  does  not  appear  from  the 
ex  reiat.     recorfj  0f  j.jle  office  of  said  secretary  of  state,  that  the  said  of- 
FonauEH,     fice  of  paymaster  general  has  ever  been  filled  by  any  previous 
sec.of state,  appointment,  thereto,  since  the  creation  of  the  office:  4.  Be- 
cause, altho'  the  said  Coles  did  inform  the  said  Hubbard,  that 
after  the  18th  day  of  July,  1825,  he  would  be  absent  from  the 
slate,  and  that  the  duties  of  the  office  of  governor  would  de- 
volve upon  him,  said  Hubbard,  as  the  lieutenant  governor,  un- 
til the  return  of  him,  the  said  Coles,  to  the  state,  and  that,  al- 
tho' the  said  Hubbard,  did  enter  upon  the  duties  of  said  office, 
and  remained  in  the  discharge  thereof,  until  the  31s/  day  of  Oc- 
tober, 1825,  yet,  the  said  Coles  did,  on  the  said  31st  October, 
1825,  re-enter  upon,  and  discharge  the  duties,  appertaining  to 
the  office  of  governor,  and  has  ever  since  remained  therein." 
In  describing  the  state  of  the  case,  I  have  adhered  almost  li- 
terally to  the  language  used  in  the  affidavit,  and  the  answer  to 
the  rule,  to  prevent  the  least  possible  misconception.     On  the 
state  of  facts  here  presented,  it  is  urged,  that  it  is  the  duty  of 
this  court  to  award  a  mandamus,  to  compel  the  secretary  to  af- 
fix the  seal  of  the  state  to  the  paper  purporting  to  be  a  com- 
mission.    Before  entering  into  an  examination  of  the  question 
presented,  it  maj  not  be  improper  to  remark,  that  it  is  closely 
connected  with  other  questions  of  no  ordinary  import,  delicate 
in  their  nature,  and   involving  in  their  examination,  points  of 
deep  and  serious  consideration.    Questions,  which,  if  it  becomes 
'the  duty  of  this  court  to  decide,  might  affect  the  official  acts 
and  conduct  of  the  highest  officer  known  to  the  constitution  of 
sthis  state.     Questions  which,  from  their  very  nature,  would  re- 
quire a  decision  on  the   relative  rights  subsisting  between  the 
people  and  the  executive.     Before  this  court,  then,  will  assume 
a  jurisdiction  of  such  great  extent,  and  reaching  to  cases  of 
such  magnitude,  it  will  look  seriously  to  the  source  from  whence 
it  derives  its  power,  and  be  satisfied  beyond  a  doubt,  that  it  not 
only  possesses  that  power,  but  that  it  is  required,  in  the  present 
case,  for  the  purposes  of  justice,  and  a  due  administration  of 
the  law,  to  exercise  it. 

The  occasion  must  not  be  one  of  an  equivocal  character; 
and  the  right  of  the  party  claiming  the  interference  of  this 
court  to  restore  him  to,  or  yield  to  him  such  rights,  through  the 
exercise  of  its  powers,  must  be  clear  and  certain,  absolute  and 
positive,  perfect  and  complete;  and  he  must  have  no  other  re- 
medy by  which  he  can  obtain  it.  Such  are  the  uniform  decis- 
ions which  have  invariably  governed  courts  of  justice,  in  grant- 
ing writs  of  mandamus. 

The  ability  with  which  the  case  has  been  argued  before  the 
court,  the  novelty  of  the   questions  presented,  and  the  import 
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ance  attached  to  them,  connected  with  many  difficulties  in  the 
points  made,  require  an  exposition  of  the  principles,  which  gov- 
ern my  decision  in  this  case. 

The  following  questions  are  then  to  he  considered:  aFx  v^1*' 

1.  Whether  the  applicant  has  a  legal  right  to  the  office  of         y. 
paymaster  general,  and  if  so,  can  he  require  the  commission  to    Fohq.cter, 
be  countersigned  and  sealed  by  the  secretary  of  state?  sec.  of  state. 

2.  if  he  has  a  perfect  legal  right,  and  that  right  has  been  vio- 
lated, do  our  laws  afford  him  a  remedy  by  mandamus,  and  is 
this  court  bound  to  award  it?  I  shall  consider  the  questions  in 
the  order  they  are  stated. 

1.  Has  the  applicant  a  legal  right  to  the  office  of  paymaster 
general,  and  if  so,  is  the  secretary  bound  to  seal  and  counter- 
sign the  commission? 

This  question  involves  in  its  consideration,  independent  of  the 
latter  member  of  it,  two  points  of  importance,  "to  wit:"  1. 
Was  he  apointed  to  the  office,  by  a  power  acting  at  the  time 
within  the  legitimate  scope  of  its  authority:  2.  Has  such  ap- 
pointment been  made  by  a  power  competent  to  exercise  the 
right  of  appointment,  at  the  time  of  making  it? 

The  authority  under  which  he  claims  his  right,  is  derived 
from  an  act,  entitled,  "  An  act  amending  an  act  entitled  an  act, 
organizing  the  militia  of  this  state,"  approved  February  8th, 
1821.  The  4th  section  of  this  act  declares,  "  that  there  shall 
be  an  adjutant  general,  a  quarter-master  general,  and  a  paymas- 
ter general,  to  be  appointed  by  the  commander-in-chief."  It 
appears  from  the  affidavit,  as  will  be  seen  in  the  case  as  stated, 
that  Adolphus  F.  Hubbard,  on  the  second  day  of  November, 
1825,  claiming  to  have  been  in  the  due  and  legal  exercise  of  the 
office  of  governor,  did  appoint  the  said  Ewing  to  the  said  office, 
and  make  out  a  commission,  and  require  the  secretary  to  coun- 
tersign and  seal  it,  which  he  refused  to  do.  This  leads  to  the 
enquiry  propounded  by  the  first  question,  viz:  "Was  heap- 
pointed  to  the  office,  by  a  power,  acting  at  the  time,  within  the 
legitimate  scope  of  its  authority  ?" 

The  22d  section  of  the  3d  article  of  the  constitution  declares, 
that  "  the  governor  shall  nominate,  and  by  and  with  the  advice 
and  consent  of  the  senate,  appoint  all  officers,  whose  offices  are 
established  by  this  constitution,  or  shall  be  established  by  law,  and 
whose  appointments  are  not  herein  otherwise  provided  for." 
Has  this  appointment  been  made  agreeably  to  the  provision  of 
the  constitution?  If  it  has  not,  the  office  being  one  established 
by  law,  unless  it  can  be  shewn  to  have  been  made  under  some 
other  provision  of  the  constitution  justifying  it,  was  altogether 
unauthorised,  and  consequently  the  applicant  would  have  no  le- 
gal right  to  the  commission.  It  is  however  urged,  that  the  ap- 
pointment is  fully  justified,  under  the  8th  section  of  the  3d  ar- 
ticle of  the  constitution,  which  is  as  follows:  "  When  any  offi- 
cer, the  right  of  whose  appointment  is  by  this  constitution,  vest- 
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ed  in  the  general  assembly,  or  in  the  governor  and  senate,  shall, 
during  the  recess,  die,  or  his  office  by  any  means  becomes  vacant, 
the  governor  shall  have  power  to  fill  such  vacancy,  by  granting 
a  commission,  which  shall  expire  at  the  end  of  the  next  session 
of  the  general  assembly."  Under  this  section,  it  is  contended 
the  appointment  was  made,  and  was  authorized. 

To  have  authorized  the  appointment  under  this  section  of 
the  constitution,  it  seems  to  me  to  be  very  clear,  that  one  of  the 
contingencies  named  in  the  section,  must  have  happened  after 
the  office  had  been  filled.  There  must  be  a  vacancy  created 
by  the  death  of  the  incumbent,  or  his  office  must  have  become 
vacant  by  other  means. 

The  word  "vacancy,1'  is  here  used  as  contradistinguished 
from  "  filled"  or  "  occupied."  It  does  not  imply,  as  it  is  here 
used,  an  original  vacancy.  But  it  must  be  considered,  that  it 
is  alone,  the  office  of  some  person  who  has  already  filled  the 
office  and  shall  die,  or  whose  office  shall  by  other  means  be- 
come vacant,  which  is  to  be  filled  during  the  recess.  If  we  ask 
the  question,  what  office  is  here  said  shall  be  filled?  is  it  not 
plain,  that  the  answer  must  be,  it  is  the  office  of  him,  who,  dur- 
ing the  recess  of  the  legislature,  shall  die,  or  by  any  other  means 
become  vacant,  if  the  right  to  such  appointment,  is  by  the  con- 
stitution, vested  in  the  general  assembly,  or  in  the  governor  and 
senate.  Can  the  right  then,  to  fill  an  office,  where  there  never 
was  an  incumbent,  attach?  Surely  not.  There  has,  however, 
been  decisions  on  a  similar  provision  of  the  constitution  of  the 
United  States,  which  is  by  no  means  as  plain  and  explicit  as 
ours,  and  we  are  not  left  to  ingenious  speculations,  and  to  ab- 
struse philological  discriminations.  We  have  practical  illus- 
trations of  the  rule,  and  the  evident  justice  and  propriety  of 
it,  is,  I  think,  not  now  to  be  questioned. 

The  third  member  of  the  second  section  of  the  second  article 
of  the  constitution  of  the  United  States,  declares,  that  "  the 
President  shall  have  power  to  fill  up  all  vacancies,  that  may  hap- 
pen during  the  recess  of  the  senate,  by  granting  commissions, 
which  shall  expire  at  the  end  of  their  next  session."  Under  this 
article,  the  president  commissioned  ministers  to  negociate  the 
treaty  of  Ghent  during  the  recess  of  the  senate.  The  senate, 
however,  so  far  from  acquiescing  in  the  correctness  of  the  prin- 
ciple, protested  against  it  at  their  succeeding  session.  The 
sense  of  the  senate  was  again  expressed  to  the  same  effect  on 
the  20th  April,  1822,  when  a  bill  was  before  that  body  ma- 
king an  appropriation  to  defray  the  expense  of  missions  to 
the  South  American  States;  and  it  was  then  distinctly  under- 
stood to  be  their  opinion,  that  it  is  only  in  offices  which  become 
vacant  during  the  recess,  that  the  president  is  authorised  to  ex- 
ercise the  right  of  appointing  to  office,  and  that,  in  original  va- 
cancies where  there  has  not  been  an  incumbent  of  the  office, 
r>uch  power  does  not  attach  to  the  executive;  and  on  that  occa- 
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sion,  an  amendment  which  had  been  proposed,  providing,  that  vandalia, 
the  president  should  not  appoint  any  minister  to  the  South  Amer-    l><--c.  1825. 
ican  states,  but  with  the  advice  and  consent  of  the  senate,  was  v"— ^v-^^ 
therefore  withdrawn  as  unnecessary.     Again,  in  a  report  of  a         People, 
committee  of  the  senate  of  the  25th  of  the  same  month,  1822,  v 

it  was  distinctly  declared  that  the  words,  "  all  vacancies  that  FoHacER, 
may  happpn  during  the  recess  of  the  senate,"  mean  vacancies  secof  state, 
occasioned  from  deaths,  resignations,  promotion,  or  removal." 
It  was  asserted,  that  if  the  senate  were  in  session,  when  offices 
are  created  by  /ow,  which  were  not  before  filled,  and  nomina- 
tions be  not  then  made  to  them  by  the  president,  the  president 
could  not  appoint  after  the  adjournment  of  the  senate,  because 
such  vacancy  does  not  happen  during  the  recess.  The  report 
may  be  found  in  Niles'  Register,  29th  August,  1822. 

Can  there  then  be  a  doubt  that  the  executive  has  neither  the 
power  nor  right  to  make  a  recess  appointment  where  the  vacan- 
cy is  an  original  one?  Or  rather,  where  there  has  never  been 
an  incumbent  of  the  office;  and  would  it  not  be  an  assumption 
of  power  not  delegated  by  the  constitution,  nor  warranted  by 
law? 

If  this  be  true,  then,  whatever  may  be  the  fact,  as  it  regards 
the  person  making  the  appointment,  the  applicant  in  the  present 
case,  has  not  shewn  a  clear  legal  right  to  the  office.  But  it  is 
said,  that  this  court  has  no  power  to  inquire,  whether  the  ap- 
pointing officer  had  the  right  or  not,  nor  whether  he  kept  with- 
in the  pale  of  the  constitution  when  he  did  the  act.  That  hav- 
ing determined  it  to  be  an  appointment  which  he  might  make, 
this  court  is  precluded  from  looking  to  the  exercise  of  the  pow- 
er under  which  it  is  done,  and  must  consider  it  as  legally  and 
constitutionally  done.  Cases,  which  it  is  said  are  analogous, 
have  been  put,  and  relied  on  with  apparent  earnestness  and  con- 
fidence. I  think,  that  in  those  cases,  a  distinction  which  is  an 
apparent  and  important  one,  was  not  noticed.  The  distinction 
is,  between  the  power  given  to  do  an  act,  within  the  judgment 
and  discretion  of  the  person  to  whom  the  power  is  absolutely 
confined,  and  the  limitation  of  the  power  to  do  it  in  a  particular 
manner,  and  at  a  particular  time.  The  question  in  the  case  be- 
fore the  court  is,  not  whether  the  officer  has  discreetly  exercis- 
ed his  appointing  power,  but  whether  he  possessed  such  a  pow- 
er, or  rather,  whether  there  was  not  a  total  absence  of  such 
a  power,  it  never  having  been  conferred  on  him  by  the  constitu- 
tion. 

The  question  may  be  readily  solved,  if  it  be  borne  in  mind, 
that  unless  there  was  a  vacancy  created  by  one  of  the  contin- 
gencies, named  in  the  8th  section  of  the  3d  article  of  the  con- 
stitution, the  executive  of  this  state,  be  he  whom  he  may,  had 
no  power  to  make  the  appointment.  That  it  was  not  such  a 
case,  has  been,  I  think,  already  satisfactorily  shewn.  But  can  it, 
with  a  shadow  of  reason,  be  said,  that  this  court  shall  not  be 
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Thx  People,  permitted  to  judge,  whether  the  person  making  the  appoint- 
ee reiat.      men^  haci  a  constitutional  or  legal  right  so  to  do,  when  it  is 
FcmauEK,    called  upon,  to  cause,  by  its  mandate,  an  act  to  be  done,  which, 
sec. of  state,  it  is  declared,  is  necessary  to  give  effect  and  validity  10  the  act 
of  that  very  person;  oris  it  to  be  the  humble,  and  blind  instru- 
ment, by  which  error  is  to  be  sanctified,  and  meekly  lend  its 
authority  to  prostrate  that  instrument  which  it  is  bound  by  the 
most  solemn  obligation  which  can  bind  man  to  man  and  his  cre- 
ator, to  support  and  preserve. 

As  to  the  remaining  branch  of  the  question,  if  the  appoint- 
ment was  void,  because  not  constitutionally  made,  whatever 
might  have  been  the  secretary's  duties,  he  cannot  be  called  on 
now  to  affix  the  seal  of  state  to  a  void  commission,  which  dispo- 
ses of  that  part  of  the  question  proposed.  The  second  point, 
under  the  first  division  of  the  question,  is  now  to  be  considered. 

Has  such  appointment  been  made  by  a  power  competent  to 
exercise  the  right  of  appointment,  at  the  time  of  making  it?  In 
the  examination  which  might  be  given  to  it,  the  construction  of 
the  18th  section  of  the  3d  article  of  the  constitution  of  this  state,, 
is  to  be  considered. 

That,  declares,  that  "  In  case  of  an  impeachment  of  the  gov- 
ernor, his  removal  from  office,  death,  refusal  to  qualify,  resignation 
or  absence  from  the  state,  the  lieutenant  governor  shall  exercise  all 
the  power  and  authority  appertaining  to  the  office  of  governor, 
until  the  time  pointed  out  by  this  constitution  for  the  election  of 
governor,  shall  arrive,  unless  the  general  assembly  shall  provide 
by  law  for  the  election  of  a  governor  to  fill  such  vacancy." 

On  the  argument,  the  question,  so  far  as  it  regarded  the  con- 
struction of  this  section  of  the  constitution,  was  declared  lobe  a 
political  one,  and  it  was  said  that  it  was  really  a  question  between 
the  people,  and  one,  who,  having  laid  down  his  office,  could  not, 
under  the  constitution,  re-enter  upon  it.  If  this  be  the  true  state 
of  tha:  part  of  the  case,  and  it  be,  in  fact,  purely  a  political  ques- 
tion, between  the  people  and  their  executive,  this  court,  I  am 
constrained  to  say,  cannot  interfere  and  decide  it.  This  court  was 
not  created  for  such  a  purpose,  nor  can  its  jurisdiction  ever  be 
properly  extended  to  it.  1  know  of  no  principles,  nor  precedent, 
which  could  justify  this  court  in  settling  such  a  controversy.  Its 
jurisdiction  is  confined  to  judicial  questions  arising  under  the 
laws  and  constitution  of  this  state- 
But  whether  this  be  a  political  question  or  not,  it  will  not  be  ne- 
cessary now  to  decide.  If  the  appointment  was  not  made  con- 
formably to  the  provisions  of  the  constitution,  (and  I  am  clearly  of 
opinion  that  it  was  not,)or,  it  should  appear  that  a  question  of  mag- 
nitude, and  one  directly  affecting  the  rights  of  third  persons,  who 
are  not  made  parties  to  the  proceedings,  are  in  a  collateral  way  to 
be  decided,  this  court  will  not  give  a  decision,  which  in  its  result, 
is  to  produce  such  consequences.  The  question  to  be  decided  un- 
der this  view  of  the  second  point  considered,  if  it  were  decided. 
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is  no  less  an  one  than  this,  whether  the  executive  of  this  state,  v  and  alia, 
did,  on  or  after  the  18th  of  July,  1825,  absent  himself  from  the    Dec l825- 
state,  and  whether  he  has  by  any  act  of  his,  declared,  that  ab-     ^""^ 
sence  to  be  of  such  a  character,  that   the  duties  of  the  execu-  The  Pw>k*» 
tive,  did  constitutionally  devolve  upon  the  lieutenant  governor,      '    v 
and  whether,  in  pursuance  thereof,  the  lieutenant  governor  did     FonauEn, 
enter  upon  such  duties,  and  having  so  entered,  for  what  period  six.of  state. 
of  time,  he  shall,  under  the  constitution,  remain  in  the  exercise 
thereof. 

If  I  felt  it  to  be  the  duty  of  this  court,  in  the  present  case  to 
decide  a  question  of  so  much  moment,  and  it  was  placed  before 
the  court,  in  an  attitude  unsurrounded  by  the  embarrassments, 
which  at  present  seem  to  cover  it,  I  should,  as  a  member  there- 
of, feel  no  great  hesitation  in  arriving  at,  what  I  should  deem, 
a   correct   conclusion;  and    no  consideration  of  consequences, 
which  might  result   from  such  a  decision,  if  it  were  correct, 
would  impede  me  for  a  moment  from  pronouncing  what  I  real- 
ly believe  to  be  the  right  and  the  law  which  governed  the  case. 
The  considerations  as  to  its  results,  would  not  weigh  with  me,  and 
however  unfortunate  it  might  be,  that  an  occasion  had  arisen, 
in  which  a  question  of  so  much  moment  had  to  be  decided,  af- 
fecting the  right  of  individuals  claiming  to  exercise  the  highest 
office  in  the  gift  of  a  free  people,  and  whatever  might  be  its 
results,  as  to  the  one  or  the  other,  it  could  form  no  just  reason 
for  avoiding  the  responsibility  of  a  decision.     But  when  it  is 
perceived,  that  great  and  highly  important  interests  of  per- 
sons who  are  not  parties  to  the  proceedings,  would  be  affected 
by  the  decision,  and  that  too,  where  the  decisions  of  the  real 
question,  before  the  court  does  not  render  it  necessary,  I  ought 
surely  to  pause  before  I  should  give  an  opinion,  which  might 
have  the  least  tendency  to  prejudge  the  rights  of  those  individ- 
uals.    If  the  real  question  thus  asked  to  be  decided,  in  a  collat- 
eral manner,  did  not  involve  a  question  of  the  highest  consider- 
ation, and  which  it  may  be  supposed,  the  people  have  by  their 
constitution,  provided  another  forum  to  settle,  there  might  be 
some  reason  for  pressing  on  this  court,  a  decision  on  that  point. 
But  when  it  is  recollected  that  these  means  exist,  and  that  all 
the  parties  interested  would  have  an  ample  opportunity  to  as- 
sert their  respective  rights,  it  is  thought  that  a  question  involv- 
ing no  less  a  decision,  than  who  is  the  governor  of  this  state,  is 
one  of  that  character,  that  this  court  cannot,  (if  it  ever  could,) 
in  the  shape  in  which  it  is  presented,  determine. 

Let  us  examine,  however,  what  are  the  additional  difficulties 
in  this  case.  The  return,  states  two  important  facts:  1.  That 
Edward  Coles  did  return  to  this  state,  on  the  31st  day  of  Octo- 
ber, last,  and  did,  thereupon,  enter  upon,  and  discharge  the  du- 
ties of  the  office  of  governor  of  this  state:  2.  That  from  that 
time  to  the  present,  he  has  continued  in  the  discharge  of  the 
duties  thereof.  The  commission  is  dated  on  the  second  of  No* 
11 
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vandalia,  vember,  1825,  when  the  appointment  is  said  to  have  been  made 
Dec.  1825.   by  the  lieutenant  governor,  and  he  also  swears,  that  at  this  time, 
Vj^^v-^"/    he  zvas  the  acting  governor  of  the  state. 
The  People,       The  return  contradicts  this  fact,  and  states,  that  Coles  was  then 
ex  re  a  .      jn  ^e  exercise  of  the  duties  of  the  office  of  governor.     If  this 
FoRauEn,     return  had  been  demurred  to,  or  an  issue  been  made  upon  the 
sec. of  state,  affidavit  and  return,  as  made,  how  would  the  court  have  procee- 
ded?    There  is  no  statute  of  this  state  regulating  the  mode  of 
proceedings  upon  a  mandamus — what  course  could  then  have 
been  pursued? 

Here  is  an  evident  embarrassment  of  much  consideration, 
and  would  seem  to  require  legislative  interposition,  as  to  the 
mode  of  proceeding,  such  as  has  been  provided  in  other  states. 
The  statutes  oi  Great  Britain,  are  thought  not  to  be  in  force 
here,  respecting  such  proceedings.     If  the  court  had  been  com- 
pelled to  decide  on  all  the  facts  set  out  in  the  affidavit,  and  in 
the  return,  to  which  ought  they  to  give  credit?  or  which  should 
they  reject?     Rut  there  are  still  other  difficulties.     A  decision 
might  affect  the  acts  of  the  lieutenant  governor,  while  exercising 
the  duties  of  governor,  if  he  has  not  exercised  the  executive 
duties,  by  virtue  of  the  provisions  of  the  constitution;  and  are 
those  acts  to  be  affected,  and  their  validity  determined  in  this 
collateral  way?     This  brings  me  to  the  consideration  of  the  se- 
cond point.     "  If  he  has  a  perfect  legal  right,  and  that  right 
has  been  violated,  do  our  laws  afford  him  a  remedy?"     If  the 
right  had  been  established  as  a  perfect  legal  right,  and  it  has 
been  violated,  our  laws  must  afford  a  remedy.     But  in  the  case 
of  a  mandamus,  there  are  cases  where  this  may  have  been  shewn, 
yet  the  court  will  not  grant  the  writ.     It  is  certainly  a  sound 
legal  principle,  that  cases  may  arise  where  the  court  will  not 
grant  a  mandamus,  when  the  granting  thereof,  will,  in  a  collate- 
ral manner,  decide  questions   of  importance  between  persons 
who  are  not  parties  to  the  proceedings,  and  have  had  no  notice 
and  opportunity  to  interpose  their  defence;  or  where  it  will  be 
attended  with  manifest  hardships  and  difficulties.     And  it  has 
been  further  decided  in  the  court  of  king's  bench,  that  courts 
.  are  not  bound  to  grant  writs  of  mandamus,  in  all  cases  where  it 
may  seem  proper;  but  may  exercise  a  discretionary  power  as 
well  in  granting,  as  refusing,  as  where  the  end  of  it  is  merely 
a  private  right.  See  Bacon's  abridgement,  515.   Courts  will  not 
grant  a  mandamus  to  a  person  to  do  any  act,  where  it  is  doubt- 
ful whether  he  ought  to  do  it.     The  real  question  then,  is,  on 
this  part  of  the  case,  that,  altho'  it  were  certain  the  party  ap- 
plying had  a  legal  right,  and  that  it  has  been  violated,  and  that 
the  law  would  afford  him  a  remedy,  and  which  remedy  is  con- 
ceded to  be  a  mandamus,  whether  it  is  not  such  a  case  as  would 
be  attended  with  manifest  difficulties  and   great  hardships,  but 
also  involving  in  a  collateral  manner  the  right  of  these  parties 
who  have  no  opportunity  of  defending  their  interests.     It  cer- 
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tainly  would;  and  I  am  moreover  satisfied,  that  there  are  insu-  vandalia, 
perable  difficulties  which  could  not  be  remedied,  arising  out  of   Dec- 1825- 
tne  facts  set  forth  in  the  affidavit  and  return,  which  would  not 
be  properly  disposed  of,  as  there  is  no  mode  by  which  this  court     aJ^  r<?jaf'  ' 
could  ascertain  the  real  facts  in  the  case,  provided  by  the  laws  v. 

of  this  state;  and  I  very  much  doubt,  whether  the  court  would    Fokciuer, 
be  authorised  to  prescribe  one  itself,  which  must  comprise  the  sec  of  state-. 
impannelling  of  a  jury. 

Upon  the  whole  case,  and  from  the  best  consideration  I  have 
been  enabJed  to  bestow  upon  it,  during  the  limited  time  afford- 
ed for  making  up  an  opinion,  I  have  come  to  the  following  con- 
clusions: 

That  the  applicant  had  not  a  perfect  legal  right  to  the  com- 
mission, on  the  ground  that  it  was  an  original  vacancy,  and  could 
not  be  filled  in  the  recess,  by  the  governor,  by  an  appointment 
to  expire  at  the  end  of  the  next  session  of  the  general  assembly, 
and  that  the  secretary,  on  that  ground  alone,  was  justified  in 
withholding  his  signature  and  the  seal  of  state.  That  it  is  a 
case  attended  with  great  difficulties,  both  as  to  the  rights  to  be 
ascertained  and  decided,  that  it  involves  in  a  collateral  manner, 
the  right  of  both  the  real  parties  in  the  controversy  who  are  not 
before  the  court,  and  whose  rights  to  the  executive  power,  could 
alone  be  determined,  if  it  all,  in  this  court,  by  a  writ  of  quo 
warranto,  and  that  on  the  state  of  facts  presented,  no  mode  has 
been  provided,  by  which  this  court  could  assume  a  data  to  ar- 
rive at  a  correct  conclusion. 

And  as  it,  therefore,  does  not  become  necessary  to  give  an  ex- 
press opinion  on  the  other  points  stated  in  the  case,  I  do  not  do 
it.  I  am  therefore  of  the  opinion — the  rule  must  be  dischar- 
ged, (a) 

Rule  discharged. 

Hopkins,  T.  Reynolds,  Blackwell  and  Eddy,  for  relator. 

Forquer,  for  secretary  of  state. 

(«)  The  leading  case  in  this  country  in  relation  to  mandamus,  is  Hie  case 
of  Jfarbury  v.  Madison,  when  secretary  of  state  under  president  Jefferson, 
reported  in  1  Cranch,  137.     There  it  is  decided,  that 

To  render  a  mandamus  a  proper  remedy,  the  officer  to  whom  it  is  direct- 
ed must  be  one  to  whom,  on  legal  principles,  such  writ  may  be  directed;  and 
the  person  applying  for  it  must  be  without  any  other  and  specific  remedy. 

A  mandamus  to  the  secretary  of  state  is  a  proper  remedy  to  enforce  the 
delivery  of  a  commission  or  a  copy  of  it  from  the  record,  to  an  officer  who 
has  been  regularly  appointed,  and  whose  commission  has  been  received  from 
the  president  by  the  secretary  of  state  for  the  use  of  such  officer, 
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HARvRAVE  Willis  Harcrave,  Plaintiff  in  error. 

The  Bank  against 

of  Illinois.  The  Bank  of  Illinois,  Defendant  in  error. 

(ERROR  TO  GALLATIN.) 

vltheeco,pora-  >   °P{™on  °f  the  &>&  by  Justice  Smith.     This  case  comes  be- 
tion  sues  to  tore  .the  court  on  a  re-hearing.     It  is  not  intended  to  review  the 
recover  real  opinion  which  has  heretofore  been  given  by  this  court  under  its 
up0one,atVco°nr  f°rmeT  orSanization>  nor  is  it  deemed  necessary  to  enter  into  an 
tract,  it  must,  examination  of  all  the  points  which  were  there  presented.     In- 
underthege-  deed,  it  will  be  sufficient  to  a  correct  determination,  to  ascertain 
neral    issue,  whether  any  one  of  the  points  made  on  the  argument  by  the 
act  oftncor!  counsel/or  the  plaintiff  in  error,  contains  within  itself  sufficient 
poration.        cause  for  reversing  the  judgment  of  the  court  below.     That 
The  act  which  seems  to  be  most  important,  and  to  me  conclusive,  is, 
a  bU?°tonf  1wllether  the  PIaintiffs  on  the  trial,  were  bound  to  have  produced 
bank,     does  ,§al  evit}ence  of  the  act  of  their  incorporation?     This  point 
«ot      admit  has  been  for  a  long  time,  well  settled,  by  a  series  of  adjudica- 
thattheBank  tions,  both  in  England  and  the  United  States,  and  so  generally 
tion.COrp01a"  ac(luiesced  in,  that  on  the  argument,  it  was  thought  the  counsel 
ior  the  defendant  in  error  sought  to  avoid  the  force  of  those 
decisions,  by  attempting  a  distinction  more  ingenious  and  spe- 
cious than  solid.     lie  assumed  as  a  position,  which  is  certainly 
very  true,  that  what  is  admitted,  need  not  be  proved.     That  by 
the  act  of  endorsing  the  bill  given  to  the  bank,  the  plaintiff  in 
error  has  admitted  the  existence  of  the  corporation,  therefore  it 
was  unnecessary  to  prove  what  was  thus  conceded. 

This  reasoning  is  calculated  to  mislead,  rather  than  to  en- 
lighten the  judgment. 

It  would  not  however  certainly  follow,  to  give  the  greatest  lati- 
tude to  the  position  assumed,  that  the  act  of  endorsement  ad- 
mitted any  thing  more  than,  that  the  person  to  whom  the  bill 
was  endorsed,  assumed  the  corporate  name.  It  could  not  es- 
tablish the  fact  of  their  legal  corporate  existence;  because,  if 
such  an  act  amounted  to  such  an  admission,  a  fortiori,  it  would, 
for  all  judicial  purposes,  in  this  case,  make  them  a  corporation — 
iUtho'  they  should  have  no  existence  in  fact.  However  we 
might  admire  the  ingenuity  which  presented  the  syllogism  of  the 
defendant's  counsel,  I  cannot  admit  the  correctness  of  the  mi- 
nor part  of  it.  The  premises  assumed,  are  incorrect,  and  con- 
sequently, the  conclusion  is  unsound.  The  rule,  as  is  well  set- 
tled, is  this,  that  where  a  corporation  sues  either  to  recover  real 
property,  or  on  a  contract,  it  must  at  the  trial,  under  the  gene- 
ral issue,  prove  that  it  is  a  corporation.  2  Ld.  Raymond,  1535. 
1  Kyd  on  Corporations,  292,  293.  Bullet's  JVisi  Prius  107.  8 
Johns.  378. 
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The  instruction  of  the  court  below,  prayed  for  by  the  de- 
fendant's counsel  on  the  trial,  that  this  was  necessary,  was,  as  the 
bank  is  a  private  corporation,  incorrectly  withheld,  and  I  am 
therefore  of  the  opinion  that  the  judgment  ought  to  be  rever- 
sed, and  that  the  cause  be  remanded  to  the  circuit  court,  for 
further  proceedings,  (a) 

Judgment  reversed. 

Eddy,  for  plaintiff  in  error. 

Starr,  for  defendant  in  error. 

(a)  Where  a  corporation  sues  either  on  a  contract,  or  to  recover  real 
property,  they  niiist,  at  the  trial,  under  the  genera)  issue,  shew  that  they 
are  a  corporation  or  be  non  suited.     8  Johns.  378.  Jackson  v.  Plumbe. 

Before  any  corporate  act  can  be  given  in  evidence,  the  charter  of  incor- 
poration must  be  produced       U.  States  v  Johns    4  Dallas,  412 

Public  corporations  are  such  as  exist  for  public  political  purposes  only, 
such  as  counties,  cities,  towns  and  villages.  They  are  founded  by  the  go- 
vernment, for  public  purposes,  and  the  whole  interest  in  them  belongs  to 
the  public  But  if  the  foundation  be  private,  the  corporation  is  private, 
however  extensive  the  uses  may  be  to  which  it  is  devoted  by  the  founder, 
or  by  the  Mature  of  the  institution 

A  bank  created  by  the  government,  for  its  own  uses,  and  where  the 
stock  is  exclusively  owned  by  the  government,  is  a  public  corporation. 

But  a  bank  whose  stock  is  owned  by  private  persons,  is  a  private  corpo- 
ration, though  its  objects  and  operations  partake  of  a  public  nature.  2 
Kent's  Com.  222, 


TANDALIA, 
Dec.   1825 

Hargrave 

V 

Tre  Bank 
of  Illinois. 
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VAND1LIA, 
Dec.  1825. ' 


Jones  Michael  Jones,  Plaintiff  in  error. 

or  Illinois,  1  he  .dank  of  Illinois,  Defendant  in  error. 

(ERROR  TO  GALLATIN.) 

Private  in-  Opinion  of  the  Court  by  Chief  Justice  Locicwood.  A  number 
mist^prove  °^  errors  have  been  assigned  in  this  cause;  the  court,  however, 
their  corpo-  deem  it  it  unnecessary  to  decide  but  one  of  them.  The  Bank 
rate  charac-  of  Illinois  brought  an  action  of  assumpsit  in  the  court  below,  on 
ter,  under  a  v^jjj  Qf  exchange,  against  Jones,  as  an  indorser.  Jones  plea- 
issue  in  an  ded  non  assumpsit.  On  the  trial,  no  evidence  was  given  that 
action  of  as-  the  bank  was  a  corporation.  The  defendant  below  moved  the 
sumpsit.  court  to  instruct  the  jury,  that  the  plaintiffs  could  not  recover 

unless  the  incorporation  was  proved,  which  instruction  the  court 
refused  to  give.  It  was  conceded  on  the  argument,  that  if  the 
plaintiffs  below  have  been  incorporated,  that  the  act  of  incor- 
poration is  a  private  act.  The  court  are  of  opinion  that  the 
rule  is  well  settled,  that  private  incorporations  must  prove  their 
corporate  character  upon  the  plea  of  non  assumpsit.  See  8 
Johnson's  Rep.  378,  and  the  cases  there  cited. 

The  refusal  of  the  court  below  to  give  the  instructions  asked 
for-,  is  error.  The  judgment  must  be  reversed  and  the  cause 
remanded  to  the  circuit  court  of  Gallatin  county  for  further 
proceedings.  As  the  court  deem  another  trial  necessary  upon 
this  point,  they  think  it  unnecessary  to  decide  the  other  ques- 
tions arising  in  the  case.  They  however  suggest,  for  the  con- 
sideration of  the  counsel  on  both  sides,  whether  a  protest  is  ne- 
cessary in  this  case.  And  whether,  in  case  the  striking  out  the 
name  of  one  of  the  endorsers,  would  be  a  bar  to  the  action,  if 
such  fact  should  not  be  pleaded.     Puis  darrein  continuance. 

Judgment  reversed. 
Eddy,  for  plaintiff  in  error. 

Starr,  for  defendant  in  error. 

a)  Hargrave  v.  The  Bank  of  Illinois,  ante,  page,  84. 
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YANDALIA, 

Dec  1825. 

John  Giles,  Appellant, 

against 
John  Shaw,  Appellee. 

(APPEAL  FROM  MADISON.) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  is  an  action  "  A  variance 
of  debt,  brought  on  a  judgment  recovered  in  Missouri,  to  which  between  the 
the  defendant  pleaded  nultiel  record.  On  the  trial,  the  plaintiff  ,.ed  on>  anJ 
introduced  a  record  of  the  circuit  court  of  St.  Louis  county  in  the  one  pro- 
the  state  of  Missouri,  with  an  attestation  of  the  clerk  under  duced  in  ev- 
the  seal  of  the  court.  The  defendant  on  the  trial,  objected  to  \^ nce  1S  a" 
the  record  on  two  grounds:  1.  Because  there  was  a  variance  An  endorse- 
between  the  record  and  declaration,  in  this,  that  it  did  not  ap-  ment  of  the 
pear  from  the  record  what  amount  of  costs  had  been  awarded  ?°st*  °"  *j 
plaintiff:  2.  That  the  certificate  of  the  judge  did  not  state  that  reCord,  tho' 
the  attestation  of  the  clerk  was  in  due  form.  The  court  below  signed  by  the 
sustained  the  objections,  and  gave  judgment  for  the  defendant,  clerk>  is  no 
to  reverse  which  judgment,  the  cause  is  brought  into  this  court,  record        ^ 

On  the  first  point,  the  court  are  of  opinion  that  the  court  be-  The  certi- 
low  decided  right  in  rejecting  the  record  on  account  of  the  ficate  of  the 
variance.  SS,  S 

It   appears    by  an   inspection   of  the  declaration,  that  the  xhtx.  .<  the  at- 
plaintiif  in  Missouri  recovered   115  dollars,  for  damages,  and  testation  is m 
19  dollars  and  15  cents  for  costs;  the  aggregate  of  which  sums  due  form  "is 
is  the  debt  sued  for  in  the  court  below;  but  upon  the  production  insu   cien  ' 
of  the  record,  it  did   not  appear  what  sum  had  been  awarded 
for  costs.     It  however  appeared,  by  an  endorsement  on  the 
back  of  the  exemplification  of  the  record,  that  the  costs  in  the 
suit  amounted  to  the  sum  mentioned  in  the  declaration.     This 
endorsement  did  not  make  the  costs  a  part  of  the  record.     No- 
thing can  be  considered  a  part  of  the  record  that  is  altogether 
detached,  and  separate  from  it.     From  any  thing  that  appear- 
ed, this  endorsement  might  have  been  made  by  a  person  who 
was  not  clerk,  altho'  his  name  is  signed  to  it.     The  seal  of  the 
court  is  always  an  indispensable  requisite  to  the  authentication 
of  all  records,   out   of  the  court  where  the  judgment  is  ren- 
dered. 

On  the  second  point,  the  court  are  of  opinion,  that  the  cer- 
tificate of  the  judge  is  insufficient.  The  act  of  congress  has 
dispensed  with  the  common  law  mode  of  proving  foreign  judg- 
ments, and  has  prescribed  a  particular  form.  This  form  must 
be  pursued.  In  the  case  of  Smith  v.  Blagge,  1  Johnson's  ca- 
ses, 238,  the  same  objection  was  taken  to  the  exemplification's 
in  this  case.  The  court  there  say,  that  they,  "  cannot  official- 
ly know  the  forms  of  another  state,  and  therefore  they  ought 
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vandalia,  "  to  be  proved.  The  act  of  congress  directs  the  mode  of  proof* 
Dec.  1825.  «  and  requires,  that  the  presiding  judge  of  the  court  from  which 
"  the  copy  is  obtained,  shall  certify  that  the  attestation  is  in 
"  due  form.  This  not  being  done,  the  record  is  not  sufficiently 
"  proved."  See  also  the  cases  of  Ferguson  v.  Harwood,  7  Cranch, 
408, 412;  and  Drummond  and  others  v.  Magruder  8?  Co.  9  Cranch* 
122,  125. 

The  judgment  below  must  be  affirmed  with  costs,  (a) 

Judgment  affirmed* 
Cowles,  for  appellant. 

Blackwell  and  J.  Reynolds,  for  appellee. 

(a)  Vide,  Taylor  &  Parker  t.  Kennedy,  ante,  page  53.  Connolly  t.  Cot- 
tle. Ihist  v.  Frothingham  and  Fort.  Prince  v.  Lamb. 

No  paper  writing-  ought  to  be  admitted  as  testimony  unless  it  possesses 
those  solemnities  which  the  law  requires;  its  authentication  must  not  rest 
upon  probability  but  must  be  as  complete  as  the  nature  of  the  case  admits, 
1  Burr's  Trial,  98. 


Arthur  Morgan,  Plaintiff  in  error, 

against 
John  Hays,  Defendant  in  error. 

(ERROR  TO  ST.  CLAIR.) 

After  a  final       Opinion  of  the  Court  by  Justice  Smith.     In  this  case,  it  is  not 

judgment  is  deemed  necessary  to  decide  more  than  one  of  the  points  pre- 
entered,  the  ,    j  c  .  j "  '    ..  r  x 

court  has  no  sented  for  consideration. 

power,  at  a  That  one,  is,  the  decision  of  the  court  below  in  setting  aside 
subsequent  the  final  judgment  entered  in  the  cause,  at  a  term  subsequent  to 
term,  to  set  it  ^e  one  at  which  such  judgment  was  entered,  and  directing  a 

usiciG  unci  di-  r*  • 

rect  a  non  non  smt.  On  the  trial  of  the  cause,  the  plaintiff  below,  who 
suit  to  be  en-  is  plaintiff  here,  offered  to  give  in  evidence,  a  record  of  a  cause 
tered,  and  if  determined  in  one  of  the  circuit  courts  of  this  state.  This  the 
the  power  to  defendant's  counsel  objected  to,  but  the  court  overruled  the  ob- 
set  aside  the  jection  and  permitted  the  record  to  be  given  to  the  jury  as  evi- 
judgment,  it  dence. 

dTrected^a  The  W  found  a  verdict  for  the  plaintiff,  and  a  final  judg- 
new  trial.and  ment  was  entered  thereon.  The  court  then  continued  the 
not  a  nonsuit,  cause  to  the  next  term,  when  it  set  aside  the  final  judgment, 
and  directed  a  judgment  of  non  suit  to  be  entered.  Twoques- 
tions  arise  here  for  consideration:  1.  Had  the  court  the  power, 
at  a  term  subsequent  to  the  one  at  which  the  judgment  was  re- 
gularly entered,  to  set  it  aside?  2.  If  so,  was  a  judgment  of 
non  suit,  warranted  ?  That  courts  have  not, as  a  general  propo- 
sition, the  right,  at  a  term  subsequent  to  the  one  at  which  a 
judgment  is  entered,  to  set  it  aside,  we  have  no  doubt. 
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The  power  to  re-adjudicate  causes  finally  disposed  of  at  one 
term,  where  the  proceedings  are  regular,  at  another,  and  sub- 
sequent one,  would  produce  consequences  too  embarrassing,  and 
lead  to  endless  and  contradictory  decisions.  If  a  judge  could 
review  the  final  opinion  given  at  one  term,  at  the  next,  why 
may  it  not  be  imagined,  that  he  might  be  equally  dissatisfied 
with  the  second  opinion  and  reverse  that,  and  continue  to  vacil- 
late, as  often  as  the  parties  might  desire  to  present  their  case 
before  him.  If,  on  the  trial,  either  party  is  dissatisfied  with 
the  decision  of  the  court,  the  remedy  for  a  correction,  is  by  ex- 
cepting to  this  opinion,  or  by  application  afterwards  for  a  new 
trial.  Appellate  courts  are  established  for  the  purpose  of  cor- 
recting the  errors  of  inferior  tribunals;  but  if  inferior  ones  pos- 
sessed the  power  at  all  times  to  review  their  own  decisions, 
the  creation  of  the  appellate  jurisdiction  was  vain  and  useless. 
The  court  was  therefore  wrong  in  setting  aside  the  judgment; 
but  as  the  court,  from  the  confused  state  of  the  record,  may  be 
supposed  to  have  considered  that  the  case  had  been  reserved 
for  a  review  at  a  future  term,  and  as  we  are  by  no  means  satisfi- 
ed that  the  plaintiff  ought,  from  the  evidence  contained  in  the 
bill  of  exceptions,  to  have  recovered,  we  do  not  feel  disposed  to 
interfere  with  that  part  of  the  decision.  On  the  second  point, 
we  are  clearly  of  opinion,  that  after  the  judgment  was  vacated, 
the  court  ought  to  have  directed  a  new  trial.  On  principle  and 
precedent,  a  non  suit  could  not  be  directed. 

The  judgment  must  therefore  be  reversed,  anew  trial  grant- 
ed, with  directions  to  the  court  below  to  award  a  venire  de  novo, 
and  that  the  plaintiff  in  error  recover  his  costs. 

Judgment  reversed. 


VANDALIA, 

Dec  1825. 


Morgan 

T. 

Hats. 
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VANDALIA, 

Dec.  1825. 


Joseph  Owen  and  others,  Plaintiffs  in  error, 

against 
Bonn.  Shadrach  Bond,  Defendant  in  error. 

(ERROR  TO  GALLATIN.) 

the6  &alat'm      ^n      ^  case'  ^"e  P^nti^3  m  error,  defendants  below,  were  sued 
county  saline  uPon  a  lease  alledged  in  the  declaration  of  defendant  in  error, 
has  no  pnwer  plaintiff  below,  to  have  been  made  by  S.  Bond,  as  governor  of 
to  substitute  the  state  of  Illinois,  on  the  one  part,  and  the  defendants  on  the 
son  in  rplace  °^ner  Part«     The  defendants,  except  Forester  and  Funkhouser, 
of  the  origi'-  plead  nun  est  factum,,  and  the  plaintiff  admitted  the  plea  to  be 
iial  lessee  in  sustained.     As  to  Forester  and  Funkhouser,  it  was  admitted  by 
violation °fof  tne  Parties,  that  they  did  not  sign  the  lease  at  the  time  of  the 
the     coven-  making  of  the  same.      That  after  the  appointment  of  Willis 
ants,        he  Hargrave  as  superintendent  of  the  Saline,  in  the  year  1821, 
should  enter  ftjg.  gaj(j  Owen  being  likely  to  prove  insolvent,  Hargrave  agreed,, 
mized  prem-  without  the  knowledge  of  governor  Bond,  that  his  lease  should 
jses,    adver-  be  transferred  to  Funkhouser  and  Forester,  and  thereupon  Funk- 
tise  them,  &  houser  and  Forester  signed  the  lease,  and  affixed    their  seals, 
t    the  his™  ant^  their  names  were  inserted  in  the    body  of  the  lease — they 
est  bidder,      then  entered  into  partnership,  and  proceeded  to  manufacture 
salt  at  the  salt  works  granted  to  Owen  as  above  stated  under 
the  lease,  and  paid  the  rent  for  a  time,  until  they  became  in  ar- 
rears for  six  months'  rent,  for  which  the  suit  was  brought.     On 
this  state  of  facts,  it  was  agreed  that  the  court  should  try  the 
case  against  Funkhouser  and  Forester,  and  if  it  is  considered  by 
the  court,  that  they  are  legally  bound  to  comply  with  the  terms 
of  the  lease,  judgment  is  to  be  rendered  against  them  for  538 
dollars  and  33  cents.     But  if  it  was  the  opinion  of  the  court 
that  the  conditions  of  the  lease  were  not  binding  upon  Forester 
and  Funkhouser,  a  non  suit  was  to  be  entered.     It  is  stipulated 
in  the  lease,  that  if  the  rents  are  not  paid,  for  the  space  of  30 
days  after  the  time  they  are  payable,  that  the  governor  or  his 
duly  authorized  agent,  may  re-enter  upon  the  demised  premi- 
ses, &c. 

Upon  this  state  of  facts,  the  circuit  court  gave  judgment  by 
default,  against  Forester  alone  for  583  dollars  and  33  cents,  and 
the  cause  is  brought  to  this  court  by  a  writ  of  error. 

Opinion  of  the  Court  by  Justice  Lock  wood.  The  questions 
arising  in  this  case  are,  whether  the  agent  of  the  Saline  had 
the  power  to  substitute  the  defendant  for  the  original  lessee? 
And  whether,  if  he  had  such  power,  the  judgment  can  be  sus- 
tained under  the  agreement  of  the  parties?  On  the  first  ques- 
tion, the  court  are  of  opinion  that  the  superintendent  had  no 
power  to  make  Funkhouser  and  Forester  lessees,  in  the  place 
of  the  original  lessee.     His  duty  required  him,  in  case  of  a  vi- 
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Taylor 


Winters 


olation  of  the  covenants  contained  in  the  lease,  to  have  entered  vandalia, 
into  the  possession  of  the  demised  premises,  and  then  have  ad- 
vertised them  for  five  weeks,  and  on  the  day  fixed,  to  have  lea- 
sed the  premises  for  the  residue  oi  the  term  to  the  highest  bid- 
der. Here  has  been  a  total  departure  from  the  provisions  of 
the  law. 

The  court  also  erred  in  rendering  judgment  against  For- 
ester only.  The  stipulation,  if  it  conferred  any  authority,  gave 
the  court  power  to  render  judgment  against  Funkhouser  and 
Forester. 

Judgment  reversed. 


James  Taylor, 
J.  D.  Winters, 


against 


Plaintiff  in  error. 
Defendant  in  error. 


(ERROR  TO  JACKSON.) 

Opinion  of  the  Court  by  Justice  Lockwood.  The  error 
assigned  in  this  case  is,  that  the  court  below  had  no  right  to 
quash  an  execution  on  the  motion  of  the  plaintiff,  and  at  his  ex- 
pense, when  the  execution  appears  regular  on  its  face. 

In  answer  to  this  error,  it  was  suggested  by  counsel  for  defend- 
ant in  error,  that  the  plaintiff  in  error  had  sustained  no  injury. 
Tae  execution  had  been  issued,  and  the  plaintiff  had  endorsed 
that  he  would  receive  state  paper  in  discharge  of  it.  On  this 
execution,  the  defendant  caused  the  debt  to  be  replevied  for 
sixty  days.  It  is  presumed  that  the  object  to  he  effected  by 
quashing  the  execution,  must  have  been,  to  enable  the  plaintiff 
below  to  take  out  another  execution  without  such  endorsement. 
If  such  was  the  object,  there  was  clearly  an  injury  to  the  de- 
fendant. Whether  a  party  on  suing  out  a  second  execution,  is 
hound  to  make  a  similar  endorsement,  is  not  necessarily  before 
this  court;  the  court  are  however  inclined  to  think  he  would 
be,  unless  special  reasons  were  shewn  why  he  should  not. 

It  is  fairly  to  be  presumed,  that  when  this  endorsement  is 
made,  and  the  sixty  days  replevin  is  taken,  that  the  defendant 
obtains  this  time  to  enable  him  to  raise  the  state  paper.  And 
if  the  plaintiff  in  the  execution  has  it  in  his  power,  subsequent- 
ly, to  refuse  to  take  the  paper  without  shewing  any  cause,  he 
may  occasion  a  serious  loss  to  the  defendant.  In  4  Bibb,  471, 
and  1  Bibb,  147  these  questions  were  considered,  and  there  de- 
cided, that  a  party  cannot  quash  his  own  execution  if  it  be  reg- 
ular. The  judgment,  quashing  the  execution,  must  be  reversed 
with  costs. 

Judgment  reversed-. 


A  party  can- 
not, on  mo- 
tion, quash 
his  own  exe- 
cution if  it  be 
regular. 

An  execu- 
tion, endors- 
ed,that"state 
paper"would 
be  received 
in  discharge 
of  it,  cannot 
on  motion  of 
the  plaintiff, 
be  quashed, 
so  as  to  ena- 
ble him  to 
take  out  ano- 
ther execu- 
tion without 
suchendorse- 
ment. 
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Joseph  Cornelius,  Appellant.. 

against 
Thomas  Cohen,  Appellee, 

(APPEAL  FROM  ST.  CLAIR.) 

Anindenture  Opinion  of  the  Court  by  Justice  Lockwood.  This  is  an  ac- 
by  a  free  ne-  tj0n  0f  replevin,  brought  in  the  circuit  court  of  St.  Clair  county, 
entered  into  ^or  *ne  recovery  of  Betsy,  a  negro  girl.  The  facts  of  the  case 
in  1804,  and  are,  that  on  the  6th  October,  1804,  Rachael,  a  free  negro  wo- 
not  signed  by  man,  aged  23,  entered  into  a  writing  (purporting  to  be  aninden- 

to?dmaStThe  ture)  with  the  Plaintiff5  b}r  which  she  binds  herself  in  the  com- 
13th  section  mon  mode  of  apprenticeship,  to  serve  the  plaintiff  for  fifteen 
of  the  act  of  years.  In  the  indenture,  the  master  binds  himself  to  allow  the 
not7embr°eS  aPPrentice>  meat,  drink,  lodging,  and  wearing  apparel  fit  for 
cases,  where  sucn  an  apprentice.  The  indenture  is  signed  and  sealed  by 
the  master  &  Rachael  only.  It  was  admitted  on  the  trial,  that  Rachael  was 
servant  did  the  mother  of  Betsy,  who  was  born  in  the  fall  of  1805. 
on  the6  time  ^n  *ne  *r^  °^  *n*s  cause*  the  defendant  moved  the  court  to 
of  service  instruct  the  jury,  that  the  plaintiff  had  no  right  to  the  negro 
before     the  girl  by  virtue  of  the  indenture. 

k"  2.  That  if  the  plaintiff  had  a  right  to  her  services  by  virtue 

of  the  indenture,  that  replevin  would  not  lie : 

3.  That  the  indenture  was  void,  because  it  was  not  executed 
by  plaintiff.  These  instructions  the  court  refused  to  give,  with 
the  reservation,  that  if  the  court  should,  after  the  trial,  be  of 
opinion  that  they  ought  to  have  been  given,  that  a  non  suit 
should  be  entered. 

The  circuit  court,  subsequent  to  the  trial,  decided,  that  the 
instructions  prayed  for  ought  to  have  been  given  to  the  jury,  and 
ordered  judgment  of  non  suit  to  bo  entered,  from  which  decis- 
ion the  plaintiff  prayed  an  appeal. 

From  the  view  taken  of  this  case,  it  will  only  be  necessary 
to  examine  whether  the  indenture  given  in  evidence  was  a  valid 
one.  This  indenture  was  executed  the  sixth  of  October,  1804, 
and  on  the  1 7th  September,  1807,  the  territory  of  Indiana 
passed  an  "  Act  concerning  the  introduction  of  negroes  and  mu- 
latoes  into  this  territory."  The  first  section  of  this  act  author- 
ises the  owners  or  possessors  of  slaves  to  bring  them  into  the 
territory.  The  2d  section  authorises  the  master  to  go  with  the 
slave  before  the  clerk,  and  agree  with  the  slave  for  the  term  of 
years  the  slave  shall  serve,  &c.  and  the  clerk  shall  make' a  re- 
cord, &c.  The  13th  section  of  this  act  was  the  only  one  relied 
on  in  the  argument,  as  securing  the  services  of  Betsy  to  the 
plaintiff.     That  section  is  as  follows: 

"  That  children  born  in  this  territory  of  a  parent  of  color 
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owing  service  or  labor  by  indenture  according  to  law,  shall  serve  vandalia, 
the  master  or  mistress  of  such  parent,  the  male  until  the  age    Dec  1 
of  thirty,  and  the  female  until  the  age  of  twenty  eight  years." 

The  first  and  second  sections  of  this  act  are  clearly  prospec- 
tive, and  can  have  no  application  to  this  case.  Whether  the  le- 
gislature, by  the  13th  section,  intended  by  the  words,  "  by  in- 
denture according  to  law"  to  provide  for  the  children  of  slaves 
bound  to  serve  for  a  limited  period  under  the  second  section,  it 
is  difficult  to  determine;  but  whether  such  was  their  intention 
or  not,  the  result  will  be  the  same.  If  it  be  admitted  that  such 
was  the  intention,  the  children  of  Rachael  cannot  by  any  con- 
struction be  embraced  by  it.  Because  Rachael  and  the  plain- 
iifF,  did  not  go  before  the  clerk,  and  agree  for  her  services  as 
the  act  directs,  and  the  indenture  admits  that  she  was  free  be- 
fore the  passage  of  the  act. 

The  claim  to  the  services  of  Betsey  under  the  13th  section  is 
equally  inadmissible.  The  indenture  was  not  executed  accord- 
ing to  law.  The  indenture  to  have  been  valid,  as  between  Ra- 
chael and  the  plaintiff,  ought  to  have  been  executed  by  plaintiff. 
It  is  therefore  void.* 

The  judgment  must  be  affirmed  with  costs. 


*16  Johns. 
Rep.  47. 


Judgment  affirmed* 
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Thomas  Bradshaw,  Appellant., 

against 
John  Newman,  Appellee. 

(ERROR  TO  MADISON.) 

The  laws  of       Opinion  of  the  Court  by  Justice  Lockwood.*     This  action  was 

where°Unthe  commenced  in  the  Madison  circuit  court  on  a  sealed  note  made 

contract     is  on  the  31st  of  October,  1818,  in  the  then  territory  of  Missouri. 

made     must  The  defendant  pleaded  three  pleas,  to  wit: 

govern      its       ^,  That  the  consideration  of  the  note  was  for  the  sale  of  an 

construction    .  ,  L  ,  ,.     ,       ,      _    .      TT    .      ,  ^ 

&  determine  improvement  made  upon  the  public  land  ot  the  United  States, 

its  validity,     situate  in  the  territory  of  Arkansas; 

.  AP1^as*a"       2.     That  the  consideration  has  wholly  failed  5  and 

consideration      ^*  That  the  note  was  executed  for  an  improvement  right  in 

of  the   note  the  Arkansas  territory,  on  land  belonging  to  the  United  States, 

wasforan  im-  an(j  that  the  plaintiff  is,  and  has  been  for  some  time  past,  in  the 

pubti™ejand  Possessi°n  of  said  improvement  without  purchase  or  lease  from 

inArkansas,"  the  defendant,  wherefore  the  consideration  has  failed. 

without  aver-      To  which  pleas  the  plaintiff  demurred,  and  the  defendant 

nig,  that  by  joined  in  demurrer.     The  court  below  sustained  the  pleas  and 

that  territo-  gave  judgment  for  defendant.     To  reverse   which  decision,  a 

ry   such  im-  writ  of  error  has  been  brought  to  this  court.     The,  first  plea  in 

provements    this  case,  is  extremely  inartificially  drawn,  and  it  is  difficult  for 

mitted°  ^is  *ne  cour^  *°  ascertain  what  is  the  precise  point  intended  to  be 

bad.  presented  for  decision.     The  question  argued  upon  this  plea 

A  plea  of  was,  that  a  note  executed  as  the  consideration  of  a  sale  of  an 

failure  of  con-  improvement  made  on  the  lands  of  the  United  States,  cannot  be 

sicLcrsLuon 

without  set-  recovered  in  the  courts  of  this  state,  upon  the  principle,  that, 

ting  out  how  4'  all  contracts  which  have  for  their  object  any  thing  which  is  re- 
it  has  failed,  pugnant  to  justice,  or  against  the  general  policy  of  the  common 
law,  or  contrary  to  the  provisions  of  any  statute,  are  void."  The 
pleadings  in  this  case  do  not  however  present  any  such  ques- 
tion. The  declaration  states  the  contract  to  have  been  made  in 
the  territory  of  Missouri,  and  for  any  thing  that  is  alledged  in 
the  plea,  the  contract  may  be  sanctioned  by  the  laws  of  Missou- 
ri. No  principle  is  better  settled,  than  that  the  laws  of  the 
country  where  a  contract  is  made,  shall  govern  its  construction 
and  determine  its  validity,  (a) 

The  first  plea  is  therefore  clearly  bad.  The  second  plea  has 
frequently  been  decided  to  be  bad  by  this  court,  because  it  does 
not  set  forth  in  what  the  failure  of  the  consideration  consisted. 

*  Justice  Smith  having  been  counsel  in  this  cause,  gave  no  opinion. 

(a)  Lodge  v.  Phelps,  1  Johns.  Cas.  139.     Smith  V.  Smith,  2  Johns.  Rep.  235 
Buggies  v.  Keeler,  3  Johns.  Rep.  263. 
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The  third  plea  is  similar  to  the  first,  with  this  addition,  that  vandalia, 
the  plaintiff  "  is,  and  has  been  for  some  time  past  in  the  pos-  Dec 
session  of  the  said  improvement  without  purchase  or  lease  from 
this  defendant.1'  This  allegation  is  doubtless  introduced  for 
the  purpose  of  shewing,  that  the  defendant  has  not  received 
from  the  plaintiff  what  he  contracted  for,  as  the  consideration 
of  the  note. 

It  does  not  however  appear  from  the  pleas,  but  that  the  de- 
fendant received  the  possession  of  the  improvement  right,  or 
that  the  plaintiff  has  ever  prevented  him  from  taking  and 
enjoying  the  possession;  and  from  ought  that  appears,  the  de- 
fendant may  have  sold  his  possession  to  some  third  person,  who 
again  may  have  transferred  his  claim  to  the  plaintiff.  The 
plea  is  too  imperfect  to  bar  the  plaintiff's  action.  It  may  also 
be  observed  in  relation  to  the  first  and  third  pleas,  that  the  de- 
fendant is  guilty  of  a  singular  inaccurary  in  stating  that  the 
consideration  of  the  note  was  for  an  improvement  in  the  terri- 
tory of  Arkansas.  The  note  was  dated  in  1818,  and  Arkan- 
sas was  not  formed  into  a  territory  until  some  time  after  that 
year.  The  judgment  must  be  reversed  with  costs,  and  the 
proceedings  remanded  to  the  Madison  circuit  court,  and  the 
defendant  permitted  to  amend  his  pleas.  (6) 

Judgment  reversed* 

Starr,  for  plaintiff  in  error. 

Cowles,  for  defendant  in  error. 


(6)  Taylor  v.  Sprinkle,  ante,  page  1. 

t,  Vanlandingham. 


Cornelius  v.  Vanarsdall. 


Poole 
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CoNtET  Albxander  Coniey  Appellant^ 

Go™.  ^  against 

Ezekiel  Good,  Appellee, 

(APPEAL  FROM  MADISON.) 

A,ny  defence  Opinion  of  the  Court  by  Justice  Lockwood.*  This  is  an  ap- 
character017  Pea^  ^Tom  tne  Madison  circuit  court,  and  brought  into  that  court 
must  beta-  by  appeal  from  the  decision  of  a  justice  of  the  peace.  The 
ken  advant-  action  was  brought  to  recover  the  value  of  a  quantity  of  wool 
age  of  on  the  delivered  to  Good  to  be  carded,  and  which  had  not,  on  demand, 
the  Justice  Deen  returned  to  Conley.  On  the  trial  of  the  appeal  in  the  cir- 
ofthe  peace,  cuit  court,  after  Conley's  witnesses  had  been  examined  and 
if  one  of  cross  examined  by  Good,  Good  introduced  his  brother  as  a  wit- 
»!m ^!l£?£b  ness  to  prove,  that  he,  the  witness,  was  a  partner  in  the  carding 
individually  machine.  It  was  conceded  on  the  trial  of  the  appeal,  that  no 
to  pay  a  debt,  such  defence  was  made  before  the  justice  of  the  peace,  and 
h6  lT'1'  dT  ^la*  ^e  W00^  was  delivered  to  Good,  the  defendant,  who  prom- 
shew  that  it  lse&  to  card  it.  It  was  also  proved  on  the  trial,  that  the  part- 
wasdue  joint-  nership  was  not  known  by  the  neighbours,  and  persons  frequent- 
ly from  him-  =ng  the  carding  machine. 

co-partner/3      ^ne  circuit  court,  however,  decided,  that  the  partnership  thus 
An  appeal  proved,  was  a  bar  to  the  action,  and  gave  judgment  for  the  ap- 
is assimilated  pellee.     One  of  the  questions  presented  in  this  case,  is,  wheth- 
to  a  suit  in  e-  er^  -m  proceedings  before  justices  of  the  peace,  a  party  is  bound 
equitv,  part-  to  avail  himself  of  the  fiist  opportunity  to  take  advantage  of  a 
nersa're  joint-  defence  which  is  of  a  dilatory  character.     The  defence  relied 
ly  and  sever-  on  m  the  circuit  court,  could  have  no  other  effect,  than  to  abate 
&  therefore'  the  suit;  it  had  nothing  to  do  with  the  merits  ofthe  case.    The 
proof     that  general  rule  in  case  of  dilatory  pleas,  is,  that  if  the  party  does 
another  per-  not  avail  himself  of  it  the  first  opportunity,  he  waives  the  ob- 
son  was  the  jec(jon#     it  is,  however,  contended,  that  this  rule  cannot  be  ap- 
the    defend-  plied  to  proceedings  before  a  justice  of  the  peace.     The  court 
ant.if  offered  cannot  accede  to  this  proposition.     The  object  ofthe  legisla- 
bythedefen-  ture,  in  organizing  justices  courts,  would  be  entirely  defeated, 
missible   ^ii  ^  parties  were  permitted  to  conceal  mere  technical  objections, 
such  case.      and  then,  after  the  trial  has  began,  raise  them.     The  justices' 
law,  requires  the  justice  to  decide  the  case  according  to  law 
and  equity,  and  dispenses  with  written  pleadings.     The  object 
of  the  legislature  in  establishing  these  courts,  was,  to  dispense 
with  technical  forms  and  pleadings,  and  requires  causes  to  be  dis- 
posed of  with  as  little  delay  and  expense  as  possible.    The  court 
thinks  it  doubtful,  whether  the  legislature  intended  that  objec- 
tions which  do  not  go  to  the  merits  of  the  case,  could  be  made 
to  proceedings  before  a  justice  of  the  peace.     Without  intend- 
ing definitely  to  settle  this  question,  they  are  of  opinion,  that 
such  objections  must  be  made  in  the  order  of  pleadings. 
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CONLET 
V. 

Good, 


In  this  case,  Good  never  made  the  objection  till  Conley  had  vandalia, 
adduced  his  proof  in  the  circuit  court,  and  Good  had  cross-exam-  Dee. 
ined  his  witnesses.  To  suffer  a  party,  at  such  a  stage  of  the 
proceedings,  to  raise  objections  in  the  nature  of  a  plea  in  abate- 
ment, would  not  only  be  a  palpable  departure  from  every  legal 
principle,  but  be  at  war  with  the  statute  regulating  trials  of 
appeals,  which  directs  that  the  circuit  court  shall  "hear  and  de- 
termine the  same,  in  a  summary  Way,  without  pleadings  in  wri- 
ting, according  to  the  justice  of  the  case,"  and  that  the  court 
shall  "  admit  any  amendment  of  the  papers  or  proceedings,  that 
may  be  necessary  to  a  fair  trial  of  the  cause  upon  its  own  intrin- 
sic merits." 

Here  has  not  been  a  trial  on  the  intrinsic  merits  of  the  cause, 
and  a  decision  according  to  the  justice  of  the  case.  In  equity, 
partners  are  both  jointly  and  severally  liable  for  their  contracts. 

The  court  beloWj  therefore,  in  receiving  the  testimony  of  a 
partnership,  erred,  and  if  one  of  several  partners  promise  indi- 
vidually to  pay  a  debt  he  will  not  be  allowed  to  shew  that  it 
was  due  jointly  from  himself  and  his  co-partners.  Murray  v. 
Somerville.     Sittings  after  Hilary  term — by  lord  Ellenborough. 

The  judgment  must  be  reversed.  The  court  do  not  think  it 
necessary  to  decide  the  question,  whether  a  suit  ought  to  abate, 
when  a  dormant  partner  is  not  sued.  They  are,  however,  in- 
clined to  think,  that  a  plea  in  abatement  in  such  a  case  would 
not  lie.  In  the  case  of  Clark  v.  Holmes*  3  Johns.  Rep.  148,  it 
was  decided,  that  when  one  partner  makes  a  warranty  on  the 
sale  of  goods,  an  action  may  be  maintained  on  the  warranty 
against  that  partner,  without  joining  the  other. 

The  judgment  reversed  and  proceedings  remanded,  (a) 

Judgment  reversed. 

*  Justice  Smith  having  been  counsel  in  this  cause,  gave  no  opinion. 

McRoberts,  for  appellant. 

Cowles,  for  appellee 

(a)  That  other  persons  jointly  indebted,  or  jointly  responsible,  have  not 
been  made  defendants,  must  be  pleaded  in  abatement,  and  cannot  be  taken, 
advantage  of  on  the  trial.     Ziels  v.  Exrs.  of  Qampbell,  2  Johns.  Cas.  382. 
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VANDAL1A, 
Dec.  1825. 

Nowliu 

V. 
ElOOM. 


Where  a  re- 
cord isnot  the 
foundation  of 
the  action,  a 
variance  be- 
tween thede- 
scription  of  it 
in  the  narra- 
tive and  the 
one  produced 
isimmaterial. 
e.  £■.  if  the 
narrative  de- 
scribes it  as  a 
record  in  a 
case  of  forci- 
ble entry  and 
detainer,  and 
it  is  a  record 
in  a  case  of 
peaceable  en- 
try, and  fori- 
cible  detain- 
er, the  vari- 
ance is  imma- 
terial. 


James  Nowlin, 
John  Bloom, 


against 


Plaintiff  in  error. 
Defendant  in  error* 


(ERROR  TO  ST.  CLAIR.) 

Opinion  of  the  Court  by  Justice  Browne.  The  plaintiff  below, 
being  a  witness  in  an  action  of  forcible  entry  and  detainer,  be- 
tween one  John  Goodner  and  the  said  John  Bloom,  which  was 
tried  before  Edward  P.  Wilkinson,  and  James  Mitchell,  Esqrs, 
justices  of  the  peace  for  St.  Clair  county,  the  said  John  Bloom, 
charged  the  said  James  Nowlin,  with  having  sworn  false  on  the 
said  trial. 

The  defendant  below,  filed  three  several  pleas  to  the  plain- 
tiff's declaiation:  1.  Not  guilty:  2.  The  statute  of  limita- 
tions: 3.  Justification.  To  which  pleas,  the  plaintiff  took  is- 
sue. At  the  trial,  the  plaintiff  below  offered  as  evidence 
a  record  of  peaceable  entry  and  forcible  detainer.  The  re- 
cord corresponded  in  every  other  particular,  with  the  one  re- 
ferred to  in  the  plaintiff's  declaration,  which  record,  the  court 
below  decided  ought  not  to  have  been  received  in  evidence,  and 
set  aside  the  verdict  and  directed  a  non  suit  on  account  of  the  va- 
riance. 

This  record  was  not  the  foundation  of  the  action,  but  was 
only  brought  in  collaterally  to  prove  another  fact,  and  for  that 
purpose,  was  sufficiently  described  in  the  declaration. 

The  court  below,  therefore,  erred  in  setting  aside  the  verdict 
on  that  ground,  because  the  record  was  properly  before  the  jury. 

For  which  reason,  the  judgment  of  the  court  below  is  rever- 
sed, and  sent  back  to  render  judgment  on  the  verdict,  (a) 

Judgment  reversed. 

Cowles,  for  plaintiff  in  error. 

Blaclcwell,  for  defendant  in  error. 

(a)  In  an  action  for  a  libel  the  plaintiff  gave  notice  of  justification  with 
the  general  issue,  stating  that  he  would  give  in  evidence  at  the  trial,  a  record 
of  the  trial  before  the  sessions  of  the  term  of  June,  1810;  the  rt-cord  pro- 
duced was  of  June,  1809;  but  the  variance  was  immaterial.  Brooks  v.  JSe- 
mis,  8  J  ohna.  455. 
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VANDALIA, 

Dec.  1825. 

Henry  Curtis,  Plaintiff  in  error.  Cubtis 

against  _       v"   , 

t  Tk  t  \  Doe,  ex  item. 

John  Doe,  exdem.  )  ^  -    ,     ,  .  fc„ 

Deo  >  Defendant  in  error.  &c- 

ANIEL  b.  »WEAEINGEN,J  J 

(ERROR  TO  WASHINGTON.) 

Opinion  of  the   Court  by  Justice  Lockwood.      This  was  an  ,A  sheriff's 
action  of  ejectment,  brought  to  recover  the  undivided  moiety  of  does  not  state 
a  tract  of  land  in  the  county  of  Washington.     A  number  of  er-  the  land  was 
rors  have  been  assigned,  but  from  the  view  we  have  taken  of  the  not   apprais- 
case,  it  will  be  unnecessary  to  decide  more  than  the  following  e      * n?  ££' 
question: — Was   the   sheriff's  deed  to  the  lessor,  sufficient  to  proof  that  it 
convey  Ryan's  interest  in  the  premises?     The  objection  taken  was  apprais- 
to  the  deed,  is,  that  it  does  not  appear  from  the  deed,  (and  efi- ,s  insu^* 
the  plaintiff  below  did  not  prove  by  parol)  that  the  premises  tie  the  lessor] 
were  appraised,  and  sold  for  two  thirds  of  the  valuation.     This  claiming  un- 
question  is  one  of  great  importance  to  the  interests  of  com-  der  lt>  }°  re* 
munity,  and  deserves  the  most  serious  and  attentive  considera-  ^ctUm  m  *" 
tion  of  the  court.     Its  decision  will  form  a  highly  important  rule  ejectment. 
in  the  transfer  of  real  estate,  that  may  affect  the  rights  of  a 
great  number   of  individuals.     The  transfer  of  real  property, 
by  a  judicial  sale,  is  unknown  to  the  common  law,  but  is  autho- 
rised by  the  statutes  of  this  state. 

The  legislature,  in  subjecting  real  estate  to  sale  on  execution, 
have  clearly  the  right  to  prescribe  the  terms  on  which  such  sale 
may  be  made,  and  any  material  departure  from  the  rules  pre- 
scribed by  the  statute,  will  render  the  sale  void.  What  then*, 
are  the  rules  prescribed  by  our  statutes  in  relation  to  sales  on 
execution  ? 

It  must  be  confessed  that  the  court  find  some  difficulty  in  re- 
conciling the  2d,  8th,  and  22d  sections  of  the  act,  entitled  "  An 
act  subjecting  real  estate  to  execution  for  debt,  and  for  other 
purposes,"  passed  22d  March,  1819.  But  whatever  uncertain- 
ty might  grow  ought  of  the  attempt  to  reconcile  the  conflicts 
ing  provisions  of  these  sections,  yet  the  court  have  no  doubt, 
that  the  legislature  intended,  by  the  22d  section,  to  require  that 
all  real  estate  should  be  valued  before  sale.  This  section  is  as 
follows: 

"  That  all  real  estate  that  shall  be  ordered  to  be  sold  under  the 
'provisions  of  this  act,  shall  be  valued  by  three  disinterested  free- 
holders of  the  county  in  which  the  same  may  be  situated,  who 
shall  be  appointed  by  the  sheriff  or  other  officer,  and  sworn  to 
take  into  consideration  the  true  value  of  such  estate  in  cash,  and 
the  said  sheriff  or  other  officer,  shall  then  proceed  to  sell  the 
same:  Provided,  that  the  said  land,  or  freehold,  shall  bring  the 
amount  of  its  valuation  as  aforesaid,  or  at  least  two  thirds  there/ 
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vandalia,  of,  but  in  case  the  said  land  or  freehold,  shall  not  bring  th§ 

Dec.  1825.    amount  of  its  valuation,  or  two  thirds  thereof,  then  the  said  she- 

N-r"v~'w    riff  or  other  officer,  shall  continue  the  sale  until  the  same  shall 

Curtis      have  been  offered  on  three  different  days,  allowing  the  space  of 

Doe  lie  dem  twenty  days  between  each  day  of  sale,  giving  due  notice  there- 
&c.         of  as  before  directed,  unless  the  person  in  whose  favour  the  ex- 
ecution issued,  shall  agree  to  take  the  same  at  the  valuation 
*  Laws  of  made  as  aforesaid."? 

1819,  p.  183.  This  statute  was  amended  by  an  act  passed  the  15th  Februa- 
ry, 1821,  which  seems  to  have  escaped  the  notice  of  the  coun- 
sel on  both  sides.  By  the  third  and  fourth  sections  of  the 
amended  act,  the  legislature  assume  the  fact,  that  real  estate 
cannot  be  sold  on  execution,  unless  it  will  bring  two  thirds  of 
its  valuation.  The  third  section,  is  intended  to  authorize  lands 
that  have  been  already  valued  and  not  sold  for  want  of  bidders, 
at  two  thirds  of  the  valuation,  to  be  sold  for  one  half  of  the  va- 
luation, 

The  fourth  section  of  the  amended  act,  is,  "  That  when  any 
real  estate  shall  hereafter  be  levied  upon,  by  virture  of  any  ex- 
ecution hereafter  to  be  issued,  and  shall  have  been  twice  of- 
fered for  sale  under  the  provisions  of  the  act  to  which  this  is 
an  amendment,  and  has  not  brought  the  amount  of  its  valuation, 
or  two  thirds  thereof,  upon  the  third,  or  any  subsequent  of- 
pffering,  the  sheriff,  or  other  officer,  shall  proceed  to  sell  it  to 
the  highest  bidder  for  what  it  will  bring  in  ready  money,  hav- 
ing first  given  fifteen  days  notice  as  aforesaid."  My  conclusion 
is,  that  the  sheriff  was  bound  to  proceed  on  the  execution  men- 
tioned in  this  case,  according  to  the  directions  of  the  22d  sec- 
tion of  the  original  act,  as  modified  by  the  fourth  section  of  the 
amending  act.  From  which  it  will  result,  that  the  sheriff's  du- 
ty was,  to  have  had  the  premises  valued  by  three  disinterested 
freeholders  on  oath,  and  advertised  for  twenty  days,  when,  if 
two  thirds  was  not  bid,  he  should  again  have  advertised  for 
twenty  days,  and  then  if  two  thirds  was  not  bid,  he  could,  ac- 
cording to  the  above  recited  fourth  section,  sell  the  premises 
for  what  they  would  bring  in  ready  money,  having  first  given 
fifteen  days  notice  of  ihc  sale.  Can  the  court  presume  that  the 
sheriff  complied  with  these  express  provisions  of  the  law?  I 
think  not.  Would  not  every  lawyer  be  startled  at  the  proposi- 
tion, whether  the  court  would  not  presume  in  favour  of  a  sher- 
iff's deed,  that  the  sheriff  had  an  execution?  And  that  the  ex- 
ecution was  based  on  a  judgment?  Yet  these  presumptions 
appear  as  reasonable,  as  the  presumption  that  the  sheriff  has 
obeyed  the  mandates  of  the  statute  without  showing  the  fact. 
Every  agent,  whether  public  or  private,  must  act  within  the 
powers  delegated  to  him,  and  must  show,  that  in  all  essential 
particulars,  he  has  not  varied  from  them.  If  a  party  is  to  be 
deprived  of  his  property  without  his  consent,  the  law  that  au- 
thorises him  to  be  dispossessed  must  be  obeyed,  and  he  has  Q 


OF  THE  STATE  OF  ILLINOIS.  101 

jight  to  call  for  proof  that  he  has  not  been  illegally  dive?ted  of  vand alia, 
his  estate.     The  argument,  that  good  policy  requires  that  pub-    Deo. 1825. 
lie  sales  shall  be  supported,  whether  the  provisions  of  the  statute  ""■^~v~^-; 
have  been  substantially  complied  with  or  not,  does  not  appear  to      ClJ^TIS 
be  entitled  to  much  weight.  Doe, 

Whether  the  land  has  been  appraised  or  not,  (and  it  is  to  ex  dem.  &c, 
this  point  that  we  confine  our  attention,)  can  be  very  readily  as- 
certained, by  the  bidders  calling  for  the  valuation.  We  have 
hitherto  considered  this  case  with  reference  to  our  statutes,  and 
upon  general  principles.  We  are,  however,  not  without  au- 
thorities on  the  very  point.  In  the  case  of  Patrick  v.  Gideon 
Oosterout,  1  Ohio  reports,  27,  two  questions  were  submitted  to 
the  court:  1.  Was  it  necessary  under  a  sheriff's  deed  to  exhib- 
it the  appraisement?  2.  Was  the  appraisement  sufficient?  The 
objection  to  the  appraisement  was,  that  it  did  not  appear  to  have 
been  made  on  oath.  The  court,  consisting  of  Judges  McLean 
and  Burnet,  held,  that  a  sale,  without  an  appraisement  was 
void,  and  rejected  the  sheriffs  deed,  because  it  did  not  appear 
that  the  appraisement  was  on  oath. 

They  refused  to  presume  that  the  path  had  been  taken. 
It  has  also  been  decided  in  Connecticut,  (1  Day's  Repts.  109) 
that  in  order  to  make  out  a  title  to  land,  by  the  levy  of  an  exe- 
cution, it  must  be  shewn  that  the  appraisers  were  disinterested 
freeholders,  and  that  they  were  sworn  according  to  law. 

In  the  case  of  Parker  v.  Rule's  lessee,  9  Cranch,  64,  the  su- 
preme court  of  the  United  States  decided,  that,  under  the  land 
tax  act  of  the  14th  July,  1798,  c.  92,  before  the  collector  could 
sell  the  land  of  an  unknown  proprietor  for  non  payment  of  tax- 
es, it  was  necessary  that  he  should  advertise  the  copy  of  the 
lists  of  lands,  &c.  and  the  statement  of  the  amount  due  for  the 
iax,  and  the  notification  to  pay,  for  sixty  days,  in  four  Gazettes 
of  the  state,  if  there  were  so  many  printed  therein.  Again,  in 
the  case  of  Snead's  executor  v.  Course,  4  Cranch,  403,  and  which 
arose  under  the  tax  laws  of  Georgia,  the  supreme  court  decided, 
that  an  officer  selling  land  for  taxes,  must  act  in  conformity  with 
the  law  from  which  his  power  is  derived,  and  the  purchaser  is 
bound  to  inquire,  whether  he  has  so  acted.  In  the  case  of  Wil- 
liams v.  Peyton,  4  Wheaton,  77,  the  same  court  held,  that  in  the 
case  of  a  naked  power,  not  coupled  with  an  interest,  the  law  re- 
quires that  every  pre-requisite  to  the  exercise  of  that  power 
should  precede  it.  That  the  party  who  sets  up  a  title,  must 
furnish  the  evidence  necessary  to  support  it.  If  the  validity  of 
a  deed  depends  on  an  act  in  pais,  the  party  claiming  under  it, 
is  as  much  bound  to  prove  the  performance  of  the  act,  as  he 
would  be  bound  to  prove  any  matter  of  record,  on  which  the  va- 
lidity of  the  deed  might  depend.  And  in  this  last  case,  the 
court  decided,  that  the  collector's  deed  was  not  prima  facie 
evidence. 

The  court  have  examined  the  cases  decided  in  the  Kentucky 
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vandalia,  courts,  referred  to  in  plaintiff's  argument,  but  think  they  have 
Dec.  1825.  but  little  application  to  this  case.  One  of  the  cases,  was  a  sale 
of  personal  property,  which  for  obvious  reasons,  is  governed 
by  different  rules  from  those  of  real  property.  Another  of  the 
cases  referred  to,  was  the  sale  of  land  for  taxes.  The  facts  of 
the  case  are,  however,  so  imperfectly  stated,  that  it  is  impossi- 
ble to  extract  from  the  case  any  rule  applicable  to  the  decision 
of  this  case. 

The  last  case  cited,  was  a  case  of  the  sale  of  land  on  execu- 
tion, and  the  court  are  perfectly  willing  to  accede  that  the  case 
was  rightly  decided  under  the  Kentucky  statute. 

This  court  cannot,  however,  accede  to  the  argument  of  the 
court,  as  to  what  true  policy  dictates  on  this  subject.  We  can- 
not regard  the  question  as  altogether  a  question  of  policy,  but 
as  more  a  question  of  positive  law.  In  relation  to  the  cases  ci- 
ted from  New  York,  the  court  are  of  opinion  that  they  can 
have  no  application  here,  because,  in  New  York,  they  have  a 
positive  statute,  making  sheriff's  sales  valid,  however  palpable 
may  be  his  departue  from  its  provisions.  The  court  feel  them- 
selves constrained  to  say,  that  the  sheriff's  deed,  unsupported  by 
any  proof  that  the  land  had  been  valued,  was  insufficient  to  en- 
title the  lessor  to  recover.  The  judgment  must  be  reversed 
with  costs,  (a) 

Judgment  reversed. 

McRoberts,  for  plaintiff  in  error. 

T.  Reynolds,  for  defendant  in  error. 

(a)  The  party  who  sets  up  a  conveyance,  must  furnish  the  necessary  evi- 
dence  to  support  it.  If  the  validity  of  a  deed  depends  on  an  act  in  pais,  the 
party  claiming  under  it,  is  as  much  bound  to  prove  the  performance  of  the 
act,  as  he  would  be  bound  to  prove  any  matter  of  record,  on  which  the  va- 
lidity might  depend.     Williams  et  al  v.  Peyton's  lessee,  4  Wheat.  77. 
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(AN  AGREED  CASE  FROM  RANDOLPH  CIRCUIT  COURT.) 


is  an  agreed      An  agree 


ment  to  pay 
county 


Opinion  of  the  Court  by  Justice  Smith.     Thi 
case,  and  is  submitted  to  the  decision  of  this  court  by  the  fol-  "," 
lowing  agreement.  commission- 

u  It  is  agreed  by  the  parties  in  this  suit,  that  a  transcript  of  ers  of  Ran- 

the  record  in  this  cause  be  taken  to  the  supreme  court  for  a  de-  da'Ph county 

r      •  ,-  \tt~     1%        ,i      -      ,  .   r     ,,    •  a  certain  sum 

cision oi  tms  question — VVnetner the  instrument  set  forth  many  0f     money 

count  of  the  declarationrcan  be  made  the  foundation  of  an  ac-  provided 

tion  at  law,  taking  all  the  statements  and  averments  in  the  said  fn(ry,      Wl11 

,     .      ,      ,         ,  build  a  court 

counts  to  be  true?  ..        -  house   on  a 

If  decided  in  the  affirmative,  then  judgment  to  be  entered  particular^, 

up  in  this  court  at  the  next  term  for  the  amount  of  Jones'  sub-  js  not  bind- 

scription,  and  costs  accordingly.     If  decided  in  the  negative,  mM  for  T.ant 

then  the  said  suit  to  be  discontinued,  and  that  the  respective  aiti10'    they 

parties  enter  their  appearance  at  the  next  term  of  the  supreme  do  build  the 

court."  onUrthh°Te 

The  instrument  declared  on  is  in  the  following  words:  desisjnated0t 

"  We,  the  subscribers,  promise  to  pay  to  the  county  commis-  theobligation 

sioners  of  the  county  of  Randolph,  or  their  successors  in  office,  to  pay  and  to 

the  sums  annexed  to  our  respective  names,  at  such  times,  and  in  P111'"'110.*  De= 

such  proportions,  as  the  said  county  commissioners  shall  require,  cai. 

for  the  purpose  of  defraying,  in  part,  the  expense  of  a  court      A  promise 

house  for  the  county  of  Randolph:  provided  the  said  court  house  t0    Pay  the 

shall  be  located  and  erected,  on  a  lot,  proposed  to  be  granted  to  mission ereTo 

the  said  county  by  the  Hon.  Nathaniel  Pope."  do    an    act 

The  several  counts  in  the  declaration,  alledge  the  considera-  which    they 

tion  to  have  been  the  erection  of  the  court  house  on  the  propos-  fre  r"Luired 

ii  i  i    >,  ,i      i    i  t  j     ,i  .     .  r     *         to  do  bv  law, 

ed  let,  and  aver,  that  the  lot  was  granted  to  the  commissioners —  \s      against 

that  the  court  house  was  erected  on  the  lot — and  that  the  de-  public  policy 
fendant  was  owner  of  lots  and  houses  contiguous  to  such  court  andtherefore 
house;  and  assigns  the  breach  a  refusal  to  pay  on  demand.  The  county 

The  questions  which  present  themselves  for  consideration,  in  commission- 
determining  the  validity  and  effect  of  the  writing,  seem  to  di-  ersof'acoun 
vide  themselves  into  three  distinct  propositions : 

1.  The  authority  of  the  commissioners  to  enter  into  the  agree- 
ment, or  to  accept  one  of  its  character? 

2.  If  they  might  legally  do  so,  is  the  agreement  mutual,  or 
the  obligation  to  pay,  and  to  erect  the  building  on  the  lot  gran- 
ted, reciprocal? 

3.  Is  there  a  sufficient  consideration  to  support  a  promise? 
The  authority  of  the  commissioners  to  erect  the  court  house, 


ty  have  no 
power  to  con- 
tract only  as 
a  court. 
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Vandalia,  is  derived  solely  from  the  act  of  the  24th  March,  1819.     It  is 

Dec.  1825.    made  their  duty,  by  the  second  section  of  that  act,  to  cause  to 

v-^"v^^-'  be  erected  a  suitable  court  house  in  their  county,  and  where 

Co.  Com  ers.  ^iie  county  funds  are  insufficient  for  that  purpose,  they  are  re- 

Countx.      quired  to  levy  a  tax,  and  collect  it  agreeably  to  the  act  creating 

v.  a  revenue  for  this  state.     They  are  also  authorised  by  the  same 

Joses.      section,  to  enter  into  contracts  for  the  erection  thereof,  at  any 

regular  or  special  term  of  their  court  which  they  may  appoint 

for  that  purpose.     Have  they  pursued  the  powers  thus  granted 

to  them? 

Their  authority  would  certainly  seem  to  be  confined,  to  en- 
tering into  contracts  with  individuals,  for  the  performance  of  the 
workmanship  of  the  building,  not  for  the  purpose  of  raising  a 
fund  to  defray  the  expense  thereof,  because,  such  expense  is  to 
be  paid  out  of  the  fund  they  are  authorised  to  raise  by  taxation. 

The  law  granting  the  power  to  erect  the  court  house,  and 
making  it  compulsory  on  them  so  to  do,  gave  the  only  power  to 
raise  the  means  to  defray  the  expense  thereof;  and  by  so  de- 
signating the  power,  would  seem  to  exclude  all  other  modes.  It 
cannot  be  contended  that  the  act  has  in  any  of  its  parts,  recog- 
nized the  authority  to  receive  gratuities  or  donations,  for  the 
purpose  oi  forming  a  fund,  out  of  which  the  commissioners  are 
to  discharge  the  debts  which  they  might  incur  for  the  erection 
of  the  building.  It  is  true,  they  are  no  where  forbidden,  and 
altho'  they  might,  with  propriety,  receive  the  donation  of  mo- 
ney for  such  an  object,  the  inquiry,  whether  a  court  of  justice 
can  legally  enforce  such  an  obligation,  where  the  court  are  not 
authorised  by  law  to  enter  into  one  of  such  character,  is  cer- 
tainly a  very  different  question. 

To  shew  more  clearly  that  the  second  section  of  the  act 
could  not  possibly  authorise  an  agreement  of  the  present  char- 
acter, the  power  to  enter  into  the  contract,  is  to  be  exercised 
only  at  a  regular  or  special  term  of  the  county  commissioners' 
court.  Here,  it  is  evident,  from  the  terms  of  the  agreement, 
that  the  commissioners  did  not  conceive  themselves  acting  un- 
•der  that  section,  nor  even  as  a  court.  If  they  had,  they  would 
most  certainly  have  required  the  proposition  to  have  been  made 
at  the  sitting  of  the  commissioners'  court,  and  had  it  entered  on 
their  record;  but  instead  of  that,  it  is  a  mere  agreement  with 
the  commissioners  by  that  name,  and,  really,  one  which  they  had 
no  power  to  enter  into  out  of  court.  The  acceptance  and  as- 
sent of  the  commissioners  to  the  agreement,  is  their  own  act, 
which  in  their  character  as  commissioners,  they  had  no  pow- 
er whatever  to  agree  to,  for  it  will  not  be  denied,  even  admit- 
ting that  they  had  no  power  in  term  time  to  agree,  that  out  of 
term  they  have  any  authority  to  do  any  act  whatsoever  not  ex- 
pressly conferred  on  them  by  law.  None  having  been  conferred 
on  them,  it  most  clearly  follows,  that  their  act  is  altogether  ex- 
tra-judicial and  void. 
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On  the  second  point,  the  inquiry  is  presented,  whether  the  vandalia, 
agreement  is  mutual,  or  in  othei  words,  whether  the  obligation    Dec.  1825. 
to  pay  and  to  erect  the  building,  is  reciprocal.     For  the  reasons    s^^/-^^ 
already  stated,  it  will  be  perceived  that  no  obligation  was  im-  Co-  Com'ers, 
posed  on  the  county  to  erect  the  building  on  the  lot  proposed,  °FcouNTrPH 
and  that  neither  the  commissioners  in  their  official  or  individual  v. 

capacity,  nor  the  county,  could  in  any  way  be  rendered  liable  Jones, 
for  a  refusal  to  do  it.  The  obligation  is  neither  mutual  or  re- 
ciprocal; it  is  a  promise  by  one  party  only.  No  engagement  of 
any  character  whatever  is  made  to  erect  the  building.  The  act 
is  altogether  on  one  side.  Reverse  the  case,  and  suppose  an  ac- 
tion brought  against  the  county  for  not  erecting  the  building, 
could  it  be  insisted,  that  the  county  would  have  been  at  all  liable 
for  the  assent  of  their  commissioners  under  this  agreement,  if  it 
were  possible  to  suppose,  from  the  writing,  that  such  assent  was 
given,  and  could  it  be  liable  even  if  agreed  to,  when  the  com- 
missioners exceeded  the  powers  and  jurisdiction  given  to  them 
by  law.  Clearly  not.  It  is  certain  that  to  every  valid  contract, 
there  must  be  parties  capable  of  contracting.  Were  the  com- 
missioners capable  of  contracting  in  the  manner  stated?  If  not, 
then  there  is  an  end  to  the  question.  They  could  only  contract 
in  the  manner  authorised  by  law.  This  manner,  most  clearly 
has  not  been  pursued. 

The  law  did  not  embrace  the  subject  matter  in  the  manner 
contracted  for,  if  it  be  admitted  that  a  contract  was  made,  nor 
has  the  mode  prescribed  by  law  been  observed.  It  therefore 
follows:  First,  that  there  is  no  evidence  of  a  contract  on  the 
part  of  the  county  by  their  commissioners,  and  that  therefore, 
there  is  no  mutuality  of  consideration,  which  is  necessary  to 
every  contract:  Second,  that  the  commissioners  had  no  power 
to  bind  the  county  in  such  a  contract,  and  that  they  were  bound 
by  law  to  erect  a  court  house. 

Third,  That  a  promise  to  them  to  pay  money,  for  the  per- 
formance of  an  act  they  were  obliged  to  execute  by  law,  in  the 
faithful  discharge  of  their  official  duties,  is  illegal    and  against 
public  policy,  and  therefore  void.    To  the  third  question,  wheth- 
er there  is  sufficient  consideration  to  support  a  promise,  it  is  not 
perhaps  necessary  to  say  more  than  this,  that  the  act  of  erect- 
ing the  court  house,  which  was  a  duty  imposed  by  law,  could 
not  be  a  consideration  to  support  a  promise.     The  fact  of  its  lo- 
cation near  the  lands  of  the  defendant,  is  of  course  the  only 
ground  upon  which  it  could  be  contended  that  a  consideration 
could  be  raised,  and  even  this  vanishes,  when  it  is  perceived 
•  that  such  a  consideration  is  altogether  equivocal  and  imaginary. 
It  might,  or  might  not  be  of  value  to  the  defendant.     No  data 
can  be  assumed,  by  wbich  it  can  be  determined  whether  the  erec- 
tion of  thejbuilding  at  the  place  proposed,  could  benefit  the  de- 
fendant one  cent  or  125  dollars,  the  amount  of  the  subscription, 
nor  whether  it  might  not  be  an  injury.     It  is  not  shewn  that 
14 
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vand\lia,  any  benefit  has  b^en  experienced  by  the  defendant  from  itslo- 
Dec.  1825.    cation,  nor  injury  sustained  by  the  commissioners. 

The  consequences  resulting  from  its  location,  may  have  been 
an  injury  to  other  portions  of  the  inhabitants,  and  upon  the 
ground  of  public  policy,  it  is  very  questionable  whether  the 
court  ought  not  to  decide  the  contract  void,  for  that  reasori 
alone. 

I  am  of  opinion  that  the  present  action  cannot  be  sustained 
on  the  writing  set  forth,  and  that  the  agreement  of  the  parties 
to  discontinue  the  suit,  be  carried  into  execution,  (a) 

Separate  opinion  of  Chief  Justice  Wilson.*  I  concur  in  the 
opinion  that  the  agreement  of  the  parties  to  discontinue  this 
suit  be  carried  into  execution,  but  my  opinion  is  founded  upon 
the  single  objection,  that  it  does  not  appear  that  the  contract 
upon  which  suit  is  brought,  was  entered  into  by  the  county 
commissioners,  as  a  court;  it  is  only  in  that  character  they  are 
capable  of  contracting. 

*  Justice  Lockwood  gave  no  opinion, 

T.  Reynolds,  for  plaintiff. 

Baker,  for  defendant. 

(a)  Turn.  Cor.  v.  Collins,  8  Mass.  Rep.  298.  Trustees  of  Phil.  IAm.  Acad- 
emy v.  Ezra  Davis,  11  Mass.  Rep.  113.  See,  Religious  Society  in  If'hitesto-wrf 
v.  Stonet  7  Johns.  Rep.  112. 
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YANDALIA, 

Dec.  1825. 

Daniel  Gregg,  Plaintiff  in  error.  Gbegg. 

against  _     v* 

T  -r,  °  r,   r.     j      .    .  James  and 

James  and  Philips,  Defendants  in  error.  Philips. 

(ERROR  TO  MONROE.) 

Opinion  of  the  Court  by  Justice  Smith.  This  was  an  action  Debts  to  be 
of  debt,  on  a  sealed  note,  payable  to  James  and  Philips.  Gregg,  j>et  off>  mu^ 
■who  was  defendant  in  the  court  below,  pleaded  three  pleas;  between  the 

1.  Payment  generally:  partiestothe 

2.  That  Philips  and  himself  were  mutually  indebted  to  each  record. 

other  before  the  execution  of  the  note:  that  prior  to  the  ma-  .  **.  5.  , "e 
*  ■  f  i  j  ■    n    i  '■■  i    individually 

king  of  the  note,  they  attempted  a  settlement  of  their  respect-  by  one    co. 

ive  claims,  but  Gregg,  being  unable  then  to  establish  his  against  partner,  can- 
Philips,  executed  the  note  in  question  to  James  and  Philips,  who  not  beset  off 
had  become  partners  in  trade,  it  being  given  for  the  amount  of  to  recover  a 
Philips'  claim  against  him,  leaving  his,  against  Philips,unadjusted.  debt  due  the 

3.  That  the  note  was  given  to  James  and  Philips,  to  secure  a  co-partner- 
debt  due  to  Philips  only,  and  that  before  the  commencement  of  s  ^Davment 
the  suit,  he  paid  it  to  Philips.  to  one  part- 
To  the  first  and  third  pleas,  the  plaintiff  took  issue,  and  de-  ner   is  pay- 

murred  to  the  second;  to  which  demurrer  the  defendant  filed  menttoboth, 

his  joinder.     The  court  below  sustained  the  demuner.     On  iy  forbidden, 

the  trial,  Gregg  offered  to  give  in  evidence,  an  account  of  his 

against  Philips,  which  existed,  anterior  to  the  making  of  the 

note  given  to  James  and  Philips,  which  the  court  refused  to 

permit. 

To  this  decision  an  exception  was  taken.  Two  points  are 
presented  for  the  consideration  of  the  court :  First,  that  on  the 
issues  joined,  it  was  competent  for  Gregg  to  give  in  evidence 
any  debt  due  to  him  from  Philips:  Second,  that  the  second  plea 
was  a  bar  to  the  action,  and  the  demurrer  should  have  been 
overruled. 

We  have  no  hesitation  in  saying  that  on  both  the  points,  the 
court  below  decided  correctlv.  .  Nothing  is  better  settled,  than, 
that  debts  to  be  set  off,  must  be  mutual  and  between  the  parties 
to  the  record.  If  the  issue  on  the  third  plea  had  been  what  the 
counsel  for  Gregg  supposes  it  is,  it  might,  perhaps,  vary  the 
question.  But  it  will  be  seen  that  his  allegation,  that  the 
consideration  of  the  note  was  for  a  debt  originally  due  to 
Philips  only,  is  not  noticed  in  the  replication,  and  issue  is  taken 
on  the  single  point  of  payment  only.  That  part  of  his  plea  is 
treated  as  a  nullity,  and  must  be  considered  as  surplusage.  The 
only  inquiry  is,  was  the  debt  alledged  to  be  due  by  Philips,  a 
debt  which  could  be  set  off. 

The  note  is  payable  to  co-partners,  and  the  debt  offered  to  be 
given  in  evidence,  is  due,  if  at  all,  by  only  one  of  the  co-part- 
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vandalia,  ners.  The  rule  is,  that  a  debt  due  individually  by  one  co-part- 
ner cannot  be  set  off  in  an  action  to  recover  a  debt  due  the 
co-partnership.  It  is  not  a  mutual  debt,  nor  is  it  between  the 
parties  to  the  record,  The  offer,  therefore,  to  prove  a  debt 
due  by  one  of  the  co-partners,  and  that  confessedly  created  be- 
fore the  making  of  the  note,  was  foreign  to  the  issue  before  the 
court.  It  was  in  no  way  pertinent  thereto:  it  was  not  what  the 
parties  had  made  the  issue,  viz:  had  Gregg  paid  the  note  to 
Philips,  for  a  payment  to  one,  was  a  payment  to  both,  unless 
strictly  forbidden.  This  reasoning  is  directly  applicable  to  the 
second  plea.  It  was  not  competent  for  Gregg  to  plead  a  state 
of  facts,  which  in  themselves  amounted  to  no  more  than  a  right 
of  setting  off  a  debt  due  by  Philips  alone. 

This  plea  was  certainly  not  good,  for  he  could  not  plead  that, 
which  in  law,  could  be  no  defence.  The  court  have  examined 
the  authorities  quoted  by  the  plaintiff's  counsel  to  support  the 
positions  assumed  by  him,  but  they  are  found  to  be  in  no  way 
analogous.  The  demurrer  was  properly  sustained.  The  judg- 
ment of  the  court  below  must  be  affirmed,  and  the  defendants  in 
error  recover  their  costs,  (a) 

Judgment  affirmed. 

(a)  Dealings  between  the  parties  to  the  record  only,  can  be  set  off.  \ 
Johns.  Cas.  169. 
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Nomaqle,  an  Indian*  Plaintiff  in  error,         .      Nomaojue, 


against 


ah  Indian. 


The  People,  Defendants  in  error.  The  Peox>le 

(ERROR  TO  PEORIA.) 

Opinion  of  the  Court  by  Justice  Smith.  It  appears  from  the  It  is  necessa- 
record,  that  the  plaintiff  in  error,  was  tried  at  a  circuit  court  at  r>''  '.n  order 
the  November  term,  1825,  in  the  county  of  Peoria,  on  a  charge  c°uft  e  thg 
of  having  murdered  a  man,  by  the  name  of  Pierre  Londri.  right  to  try 
From  an  inspection  of  the  record,  it  also  appears  that  the  in-  a(  prisoner, 
dictment,  as  set  forth,  was  never  found  by  the  grand  jury  of  ^indictment 
that  county;  no  finding  of  any  kind,  is  made  on  the  bill;  it  fur-  found  by  the 
Iher  appears,  that  on  the  15th  of  October,  1825,  being  the  day  grand  jury, 
of  the  commencement  of  the  trial,  nine  oi  the  petit  jurors,  should  be  en- 

dorscd  sl 

were  impannelled  and  sworn,  and  permitted  to  go  at  large  un-  tnie  d;n  »  & 

til  the  next  day,  when  the  panel  was  completed.     After  the  tri-  signed  bythe 

al  had  closed,  an  agreement  in  the  following  words  was  entered  foreman— an 

into,  between  the  public  prosecutor,  and  the  prisoner's  counsel,  without^such 

viz:  "It  is  agreed  by  the  attorney  general,  and  the  counsel  for  endorsement 

the  defendant,  that  if,  in  case  the  jury  should  agree  on  their  ver-  is  a  nullity. 

diet,  between  this,  and  to-morrow  morning,  that  they  may  deli-    ,.,t;  IS  a"  ?ct 

^  ^  ot  ffrcat    in- 

ver  their  verdict  to  the  clerk."     In  pursuance  of  this  agreement  discretion  in 

the  clerk,  on  the  morning  of  the  18th  of  October,  1825,  as  the  a    court    to 

record  recites,  presented  to  the  couit  the  following   verdict,  permit    the 

which  had  been  handed  him  by  the  jury,  viz:  atlanye  after 

State  of  Illinois,  Peoria  county  circuit  court,  November  term,  they  are 
1825.  We,  the  traverse  jury,  in  and  for  the  county  aforesaid,  sworn,  as 
do  find  Nomaque,  an  Indian  of  the  Pottawattomie  tribe,  guilty  T  t,-e,  e 
of  the  murder  of  Pierre  Londri,  November  17,  1825.  after       ' 

A  motion  was  thereupon  made  for  a  new  trial,  on  the  ground  On  the  pro- 
of partiality  in  Dumont,  one  of  the  jurors,  who,  as  is  establish-  ductionofaf- 
ed  by  the  oath  of  two  persons,  declared  before  he  was  sworn  to  prove  that 
on  the  jury,  that  Nomaque  was  a  damned  rascal,  and  all  those  one  of  the  ju- 
who  took  his  part,  and  he  would  give  five  dollars  to  H.  M.  Cur-  rors  had 
ry,  to  appear  and  assist  to  convict  Nomaque  of  the  crime  char-  m?de  uP.his 

~    j  l  -j-  •  ■  i        j.-        i       i  mind  as-amst 

ged,  and  pay  it  in  surveying,  or  hunting  land.  tMe  prisoner 

The  court  below  refused  to  grant  a  new  trial,  and  an  excep-  tho' he  swore 

lion  was  taken  to  that  decision.     There  are  other  objections  that  he  had 

not  formed 
nn  opinion,  if  thefactis  discovered  after  the  tiial,  a  new  trial  oughtto  be  granted 

A  prisoner  in  a  capital  case,  is  considered  as  standing  on  all  his  rights,  and  waiving  no- 
thing on  the  score  of  irregularity;  an  agreement  therefore,  between  his  counsel  and  the 
counsel  for  the  people  that  the  jury,  if  they  agree,  may  deliver  their  verdict  to  the  clerk  is 
irregular,  and  a  verdict  delivered  in  court  under  such  an  agreement,  in  the  absence  of  the 
jury,  ought  to  be  set  aside  for  such  irregularity, 

A  prisoner  has  a  right  to  the  presence  of  the  jury  when  they  deliver  the  verdict,  as  he 
is  entitled  to  have  them  polled,  and  a  verdict  is  not  final,  until  pronounced  and  recorded 
";n  open  court, 


no 
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wndalia,  which  were  made  on  the  trial  of  the  cause,  but  as  they  are  not 
Dec.  1825    deemed  important,  we  pass  them  by.     No  exception  is  taken  in 
this  court,  to  the  manner  in  which  the  proceedings  come  be- 
fore the  court,  nor  do  we  mean  to  say  that  any  valid  one  could 
have  been  stated  or  urged. 
The  People.       From  the  preceding  statement,  which  embraces,  substanti- 
ally, all  the  facts  of  importance  in  the  case,  the  points  which 
present  themselves  for  consideration,  are,  first,  whether  the  pri- 
soner could  have  been  legally  tried  at  all  in  the  court  below,  it 
not  appearing  that  there  had  been  a  rinding  of  the  grand  jury, 
on  the  paper  purporting  to  be  an  indictment;  and   whether  he 
can  now  avail  himself  of  the  objection  in  this  court,  the  ques- 
tion appearing  not  to  have  been   made    in   the   court  below: 
Secondly,  whether  permitting  the  nine  jurors  impannelled  and 
sworn,  on  the  first  day  of  the  trial  to  separate  and  go  at  large 
before  the  trial,  would  have  formed  sufficient  cause  for  the  cir- 
cuit court  to  have  arrested  the  judgment,  or  granted  a  new  tri- 
al: Thirdly,  whether  the  evidence  offered  to  shew,  that  Dumont 
had,  previously  to  the  trial,  expressed  his  belief  of  the  guilt  of 
the  prisoner,  or  of  his  hatred  to  him,  and  was  therefore  not  an 
impartial  juror,  was  sufficient  to  establish  either  point,  and  au- 
thorize a  new  trial:   Fourthly,  whether  the  consent,  that  the 
jury  might  deliver  their  verdict  to  the  clerk,  could  have  been 
legally  made  by  the  prisoner's  counsel;  and  whether  that  agree- 
ment dispensed  with  the  personal  appearance  of  the  jury,  and 
the  rendering  of  their  verdict  in  open  court. 

On  the  first  point,  we  are  of  opinion,  that  it  was  necessary, 
in  order  to  give  the  court  the  right  to  try  the  prisoner,  that  the 
grand  jury  should  have  endorsed  their  finding  on  the  bill  of  in- 
dictment, verified  by  the  signature  of  their  foreman.  This  was 
indispensable,  and  as  it  appears  not  to  have  been  done,  the  pro- 
ceedings were  coram  non  judice.  This  objection  going  to  the 
power  of  the  court  to  try  the  prisoner,  on  that  indictment,  may, 
altho'  not  noticed  or  urged  below,  be  now  urged  as  cause  of  er- 
ror, (a) 

On  the  second  point,  we  give  no  positive  opinion,  but  it  cer- 
tainly was  an  act  of  great  indiscretion  in  the  court,  to  permit 
the  jurors  to  go  at  large  after  they  were  sworn;  because  the 
reason  of  the  rule,  in  keeping  jurors  together  and  apart  from 
every  other  person,  is  as  applicable,  after  they  are  chosen  and 
sworn,  and  before  the  trial,  as  after  they  are  charged  with  the 
prisoner.  The  object  certainly  is,  to  keep  them  from  receiving 
any  other  impressions  in  regard  to  the  prisoner,  thari  those  which 
shall  be  made  by  the  testimony  given  on  the  trial;  if  suffered  to 

(a)  In  strict  legal  parlance  an  indictment  is  not  so  called,  until  it  has 
been  found  "  a  true  bill"  by  the  grand  jury:  before  that,  it  is  named  s> 
bill,  merely.     Arch.  Crim.  PI.  ,53. 
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go  at  large  at  any  time  after  they  are  elected  to  try  the  prison-  vand alia, 
er,  the  object  might  be  wholly  defeated,  (b)  Dec  I825- 

As  to  the  third  point,  it  is  very  apparent,  that  the  prisoner  ^-^^^^^ 
has  been  tried  by  one,  who,  so  far  from  standing  perfectly  indif-  2*1km1k 
ferent  between   the  parties,  as  the  law  emphatically  requires,  v. 

was  in  a  condition  the  very  opposite.  The  state  of  his  mind  The  Pfopk. 
must  have  led  him  to  look  on  the  testimony  against  the  prisoner, 
with  every  view  to  a  conviction,  and  his  feelings,  it  would  seem, 
could  alone  have  been  pacified  with  the  surrender  to  him,  by  his 
fellow  jurors,  of  his  victim.  We  are  therefore,  constrained  to 
say,  that  the  circuit  court  ought  to  have  awarded  a  new  trial  on 
the  production  of  the  affidavits,  as  they  shew  sufficient  grounds 
discovered  after  the  trial,  (c) 

The  fourth  point,  is,  we  think,  easily  settled.  The  prisoner,. 
in  a  capital  case,  must  be  considered  as  standing  on  all  his  rights. 
He  cannot  be  considered  as  waiving  any  thing,  nor  could  his 
counsel  do  it  for  him.  They  possessed  neither  the  power  nor 
right,  and  if  ever  there  was  a  case,  in  which  an  observance  of 
the  rule  should  be  required,  the  present  is  one.  The  case  of 
The  People  v.  McKay,  18  Johns.  Rep.  212,  is  conclusive  on  this 
point.  The  supreme  court  of  New  York,  in  that  case  say,  that 
a  paper  purporting  to  be  a  venire,  but  without  the  seal  of  the 
court,  is  a  nullity,  and  they  declared  that  the  prisoner  in  that 
case,  who  had  been  convicted  of  murder,  and  aUtio'  he  had 
challenged  some  of  the  jurors,  who  had  been  summoned  un- 
der the  supposed  venire,  did  not  thereby  waive  his  right  to  ob- 
ject to  the  want  of  a  venire.  It  is  further  said  in  that  case, 
"  that  it  is  a  humane  principle,  applicable  to  criminal  cases,  and 
especially  when  life  is  in  question  to  consider  the  prisoner  as 
standing  on  all  his  rights,  and  waiving  nothing  on  the  score  of  ir- 
regularity"— and  in  that  very  case,  the  judge  who  delivered  the 
opinion  of  the  court  relates  a  case  analogous  to  the  present. 
In  Ontario  county,  New  York,  in  1814,  a  woman  of  color  was 
indicted,  tried,  and  found  guilty  of  murder.  The  jury  had 
separated  after  agreeing  on  a  verdict,  and  before  they  came 
into  court,  and  on  that  ground,  a  new  trial  was  granted,  and 
she  was  tried  again.  On  the  present  occasion,  this  precise  point 
is  not  necessary  to  be  decided.  The  agreement  extends  no  far- 
ther than  to  depositing  the  verdict  with  the  clerk.  It  did  not 
dispense  with  the  personal  appearance  of  all  the  jurors  in 
court,  and  a  rendition  of  the  verdict  by  them.  It  can  only  be 
considered  as  authorizing  the  jury  to  separate  when  they  agreed 

(6)  If  a  jury  separate,  after  a  case  is  committed  to  them,  and  before 
they  have  agreed  upon  their  verdict,  and  afterwards  return  a  verdict,  a  new 
trial  will  be  granted.  Lester  v.  Stanley  3  Day  287.  Howard  v.  Cobb,  ibid, 
309.  4  Johns.  293. 

(c)  When  one  of  the  jurors,  in  a  trial  for  treason,  had  previously  made 
declarations,  as  well  in  relation  to  the  prisoner  personally,  as  to  the  gener- 
al question  of  the  insurrection,  manifesting  a  bias  or  predetermination;  % 
new  trial  will  be  awarded.  U.  States  v.  Fries.  3  Ball  515. 


112  CASES  IN  THE  SUPREME  COURT 

vandalia,  on  their  verdict  until  the  next  day,  for  their  personal  conven- 
Ut^c  1825.    jence.     The  prisoner  had  aright  to  have  the  jurors  polled: 
this  right  could  not  have  been  exercised,  where  the  presence  of 
xTs'lymxs    *ne  Jurors  was  dispensed  with.      For  a  confirmation  of  the 
v.  soundness  of  this  doctrine,  see  the  case  of  Blackley  v.  Sheldon^ 

The  People.  7  Johns.  Rep.  32,  and  6  Johns.  Rep.  68.  Root  v.  Sherwood, 
where  it  is  said,  fc'  a  verdict  is  not  valid  and  final,  until  pronoun- 
ced and  recorded  in  open  court;  and  before  it  is  recorded,  the 
jury  may  vary  from  their  first  offering  of  their  verdict,  and  the 
verdict  which  is  recorded,  shall  stand ;  and  if  the  parties  agree 
that  a  jury  may  deliver  a  sealed  verdict,  it  does  not  take  away 
the  right  of  either  to  a  public  verdict."  If  this  be  law,  in  a  ci- 
vil case,  is  it  not  important,  under  our  system  of  jurisprudence, 
that  it  should  be  adhered  to  in  a  criminal  case  affecting  life?  In 
the  present  case,  the  verdict  was  not  even  sealed,  it  was  liable 
to  alteration,  and,  besides,  the  court  had  no  legal  evidence  that 
it  was  the  verdict  of  the  jury. 

While  on  this  part  of  the  case,  the  court  feel  it  their  indispen-, 
sable  duty  to  reprobate  the  tolerance  of  a  practice,  which  might 
lead  to  the  most  dangerous  consequences,  in  a  case  affecting 
the  life  of  an  individual,  and  to  express  their  disapprobation  of 
it,  in  the  present  instance. 

The  judgment  of  the  circuit  court  of  Peoria  must  be  rever- 
sed, and  a  supersedeas  awarded;  and  as  a  flagrant  crime  has  no 
doubt  been  committed,  and  possibly  by  the  prisoner,  and  in  or- 
der that  public  justice  may  not  be  evaded,  the  court  make  this 
additional  order,  that  the  prisoner  remain  in  custody  for  thirty 
days  from  this  day,  ("21st  December  instant)  in  order  to  enable 
the  local  authorities  to  take  measures,  to  bring  him,  again,  to 
trial. 

Judgment  reversed. 
Starr  and  Blackzccll,  for  plaintiff  in  error. 

James  Turney,  attorney  general,  for  defendants  in  error. 
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James  M.  Duncan 

against 
Robert  Morrison  and) 
Matthew  Duncan,       $ 


Appellant, 
Appellees. 


VANDALIA, 
Dec.  1825. 

Duncait 
v. 

Mokkisow 

AND  DuNCAJf, 


(APPEAL  FROM  FAYETTE.) 

Opinion  of  the  Court  by  Justice  Lockwood.     The  bill  filed     An  injunc- 
by  the  complainant  states,  that  he  executed  his  note  to  M.  Dun-  Uo"     P^t 

1         I  1  •  1  L        '  -x  1  1  n°*    *°     DC    a'" 

can,  and  that  by  inadvertance  or  mistake,  it  was  omitted  to  be  i0Wed      for 

inserted  in  the  note,  that  it  was  to  be  paid  in  "  state  paper,"  al-  more,  of  the 

tho'  it  was  agreed  by  the  parties,  that  it  was  to  be  discharged  in  judgment 

that  currency:  The  bill  also  states,  that  before  the  note  became  piainantC° 

due,  it  was  assigned  to  Morrison,  who  has  brought  suit,  obtain-  shews  to  be 

ed  judgment,  and  intends  to  exact  specie.     There  is  no  allega-  unjust 

tion  of  fraud  on  the  part  of  M.  Duncan,  or  notice  to  Morrison      A  p91**y,  \° 

i  l  •  i  •        ,    j  ^       i  •     i    ii  a  negotiable 

that  it  was  to  have  been  paid  in  state  paper.     On  this  bill,  an  note,  where 

injunction  was  granted,  and  subsequently,  dissolved  in  the  cir-  there  is   no 

cuit  court  of  Fayette  county,  and  a  decree  rendered  against  fraud,  cannot 

complainant  and  his  security  in  the  injunction  bond,  for  the  whole  either  at  law 

amount  of  the  debt,  together  with  six  per  cent  damages  and  or  in  equity. 

costs,  and  the  bill  dismissed.     To  reverse  this  judgment,  an  ap-       [*   cither 

peal  has  been  brought  to  this  court.    "  the.  maker  or 

i     m,       .    •         ,         6       ,     ,    •       ,>  •  ii  -assignee  of  a 

The  injunction  granted  in  this  case,  was  clearly  wrong.     It  note  ;s  tosuf- 

ought  only  to  have  been  allowed  for  such  portion  of  the  judg-  feraloss,  na- 
ment,  as  the  complainant  shewed  by  his  bill  to  have  been  unjust.  tur;al  eci"'ty 
(Laws  of  1819,  page  173.)     The  bill  is  also  defective,  in  not  ^*fcer  °    as 
shewing  the  value  of  the  state  paper,  and  the  extent  of  the  dis-  the  party  on 
count  he  claimed.     But  the  main  question  is,  whether  such  a  whom      the 
case  is  presented  by  the  bill,  as  to  call  for  the  equitable  interfe-  f°?f    should 
rence  of    a  court  of  chancery?     Morrison,  in  this  case,  is  to  be      where  an 
viewed  as  the  innocent  endorsee  for  a  valuable  consideration,  injunction 
Can  such  a  negotiable  instrument,  where  there  is  no  fraud,  be  upona  judg- 
impeached,  either  at  law  or  in  equity?     This  question  must  de-  is  dissolved 
pend  upon  the  nature  of  such  instruments,  and  our  statutes  ma-  it  is  errone- 
kmg  them  negotiable.     A  party,  when  he  subscribes  his  name  ous  to  enter 
to  such  instruments,  knows,  that  by  the  law,  he  authorizes  the  ^]1ee"ee  ,  °l 
•payee  to  sell  it  to  whomsoever  will  buy,  and  the  purchaser  has  of  the  judg- 
a  right  to  believe,  from  the  act  of  the  maker,  that  there  exists  ment  at  law. 
no  latent  equity,  to  prevent  a  recovery  of  the  full  amount.     If 
either  drawer  or  endorser  is  to  suffer  under  such  circumstances, 
which  of  these  parties  does  natural  equity  point  out,  as  the  pro- 
per party?     We  have  no  hesitation  in  saying,  that  if  a  loss  is  to 
be  sustained  in  this  case,  that  equity  would  decide,  that  it  ought 
to  fall  on  the  maker  of  the  negotiable  instrument.     But  in  this 
case,  the  court  is  not  left  to  speculation  to  settle  the  merits  of 

the   cause.     The  statute  making  notes.  &c.  negotiable,*  de-      *  Laws  of 
15  S$19,  page!. 
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vandama,  clares,  that  the  sum  of  money  mentioned  therein,  shall  be  due 
Dec.  1825.    an(j  payable  to  the  person  to  whom  the  said  note,  &c.  is  made, 
and  that  the  endorsement  shall  absolutely  transfer  and  vest  the 
property  thereof  in  the  assignee.     The  second  and  third  sec- 
MoanisoN    tions  of  the  act,  point  out  the  cases  where  the  maker  can  de- 

and  Duncan,  fend,  as  against  the  endorsee.  The  complainant  has  not  brought 
himself  within  either  of  these  provisions.  It  is  hardly  to  be 
presumed,  if  the  legislature,  while  they  were  legislating  on  this 
subject,  had  believed  that  a  latent  equity,  as  between  maker  and 
endorsee,  ought  to  be  a  defence  between  them,  but  that  they 
|  Laws  of  would  have  so  declared.     Nor  does  this  case  come  within  the 

Zq  '  pa*e  provisions  of  the  act  to  regulate  the  practice  in  certain  cases;! 
because  here  was  not  either  a  total  want  of  consideration,  or  a 
total,  or  partial  failure  of  consideration.  Whether  on  a  total 
want  of  consideration,  or  a  failure  of  consideration  of  a  negoti- 
able note,  such  facts  can  be  set  up  as  a  defence,  the  court  are 
not  called  on  to  give  an  opinion,  nor  do  they  intend  to  do  so. 

The  court  aie,  therefore,  of  opinion,  that  the  injunction  was 
rightly  dissolved,  and  the  bill  properly  dismissed,  and  affirm  the 
decree  so  far,  and  for  costs  of  the  suit. 
i-Ibid)  page  "With  regard  to  the  construction  of  the  17th  section  of  the 
act  regulating  the  practice  of  courts  of  chancery ,|  the  court 
have  met  with  considerable  difficulty;  but  as  the  counsel  for 
Morrison  appeared  willing,  on  the  argument,  that  the  decree 
for  the  amount  of  the  former  recovery,  together  with  the  six  per 
cent  damages,  should  be  reversed,  it  is  deemed  unnecessary,  at 
this  time,  to  settle  the  true  construction  of  the  statute,  except,, 
that  the  court  are  clearly  of  opinion,  that  the  decree  for  the 
amount  of  the  judgment  at  law,  is  erroneous.  The  court  fur- 
ther order,  that  the  decree  be  reversed,  as  to  the  former  judg- 
ment, and  the  C  per  cent  damages,  and  that  each  party  pay  one 
half  of  the  costs  of  this  appeal,  (a) 

Blackwell,  for  appellant. 

Baker,  for  appellee. 

(a)  A  party  to  a  negotiable  note  or  instrument,  which  he  has  made  or  en- 
dorsed, is  not  competent  to  impeach  its  validity,  although  uninterested  in  the 
event  of  the  suit.  TVinton  v.  Saidler,  3  Johns.  Cas.  185.  Coleman  v.  Wisej 
2  Johns.  Rep   165.      Walton  v.  Shelby,  1  T  K.  296. 

This  rule  extends  only  to  negotiable  instruments,  and  can  apply  only 
where  the  paper  has  been  negotiated.  Blagg  v.  Phoenix  In.  Co.  3  Wash. 
Cir.  Court  Rep.  5. 

That  it  is  error  to  render  a  decree  for  the  amount  of  judgment  at  law_, 
see  Hubbard  v.  Hobson,  post 
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OF  THE 

STATE  OF  ILLINOIS, 

IN  JUNE  TEKM,  1826. 


Present    WILLIAM  WILSON,  Chief  Justice. 

THOMAS  C.  BROWNE,      )     ,       .  :    T  ' 
SAMUEL  D.  LOCK  WOOD,  \   ^ss°ciate  Justices. 

SMITH,  Justice^  zuas  absent  during  the  whole  of  tlm 
term. 


Edward  Coi.es,  Plaintiff  in  error. 

against 
The  county  of  Madison,  Defendant  in  error. 

(ERROR  TO  MADISON.) 

Opinion  of  the  Court  by  Chief  Justice  Wilson.*  This  is  The  legisla- 
an  action  of  debt  brought  by  the  county  commissioners  of ture  "avethe 
Madison  county,  for  the  use  of  the  county,  against  Edward  act  0f  tnej" 
Coles  for  $:20(K?,  as  a  penalty  for  bringing  into  the  county,  own  to  re- 
and  setting  at  liberty,  ten  negro  slaves,  without  giving  a  bond,  1(pise  a  Pfn- 
as  required  by  an  act  of  the  legislature  of  1819.  To  this  action,  to  ^county 
Coles  plead  the  statute  of  limitations,  which  plea  was  demur-  after  verdict 
red  to,  and  the  demurrer  sustained  by  the  court,  and  the  parties  but  before 
went  to  trial  upon  the  issue  of  nil  debet.  A  verdict  was  found  JudSment< 
against  Coles,  at  the  September  term,  1824,  of  the  Madison  ;s  not  uncon- 
stitutional, it 
being  neither  an  ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts,  audit  can 
be  pleaded. puis  durrien  continuance. 

Counties  are  public  corporations,  and  can  be  changed,  modified,  enlarged,  restrained, 
or  repealed,  to  suit  the  ever  varying  exigencies  of  the  state — they  are  completely  under 
legislative  control. 

*  Justice  Loczrwoon  having  been  counsel  in  this  cause,  gave  no  opinion,. 
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vandalja,  circuit  court,  but  no  judgment  was  rendered  upon  it,  till  Sep- 
June,  1826.  tcmber,  1825,  the  cause  having  been  continued  till  that  time, 
^**^/~***-J  under  advisement,  upon  a  motion  for  a  new  trial.  In  January, 
Coles  1825,  the  legislature  passed  an  act  releasing  all  penalties  incur- 
The  County  red  under  the  act  of  1819,  (including  those  sued  for)  upon  which 
of  Madison.  Coles  was  prosecuted. 

This  act  Coles  plead  puis  darrien  continuance.,  and  renewed 
the  motion  for  a  new  trial,  but  the  court  overruled  the  motion,, 
and  rejected  the  plea,  and  rendered  judgment  for  the  plaintiffs. 
There  are  several  causes  assigned  for  erroi,  but  the  one  prin- 
cipally relied  upon  is,  that  the  court  rejected  the  defendant's 
plea  (as  a  bar  to  the  further  prosecution  of  the  suit,)  alledging 
a  compliance  on  his  part  with  the  act  of  January,  1825. 

The  only  question  for  the  decision  of  the  court,  from  this 
statement  of  the  case  is,  was  the  legislature  competent  to  re^ 
lease  the  plaintiff  in  error,  from  the  penalty  imposed  for  a  vioT 
tion  of  the  act  of  1819,  after  suit  brought,  but  before  judgment 
rendered ;  or  in  other  words,  could  they,  by  a  repeal  of  the  act 
imposing  the  penalty,  bar  a  recovery  of  it.  If  the  legislature 
cannot  pass  an  act  of  this  description,  it  must  be,  because  it 
would  be  in  violation  of  that  provision  of  the  constitution  of  the 
United  States,  (and  which  has  in  substance  been  adopted  into 
ours,)  which  denies  to  the  state  legislatures,  the  right  to  pass  an 
ex  post  facto  lav/,  or  law  impairing  the  obligation  of  contracts. 
This  is  the  only  provision  in  that  instrument,  that  has  any  bear- 
ing upon  the  present  question. 

Is  the  law  of  1825  then,  an  ex  post  facto  law,  or  does  it  im- 
pair the  obligation  of  a  contract.  The  term  ex  post  facto,  is. 
technical,  and  must  be  construed  according  to  its  legal  import, 
as  understood  and  used  by  the  most  approved  writers  upon  law 
and  government.  Judge  Blackstone  says,  "  an  ex  post  facto  law 
is  where,  after  an  action  (indifferent  in  itself)  is  committed,  the 
legislature  then,  for  the  first  time,  declare  it  to  have  been  a 
crime,  and  inflict  a  punishment  upon  the  person  who  commit- 
ted it."  This  d&finition  is  familiar  to  every  lawyer,  and  I  am 
not  aware  of  any  case  in  either  the  English  or  American  courts, 
in  which  its  correctne^  is  denied. 

It  appears  from  the  Federalist,  a  work  that  has  been  emphat- 
ically styled  the  text  book  of  the  constitution,  that  the  term  v/as 
understood  and  used  in  this  sense  by  the  framcrs  of  that  instru- 
ment. The  authors  of  this  work,  were  among  the  ablest  states- 
men and  civilians  of  the  age — two  of  them  were  members  of 
the  convention  that  framed  the  constitution,  and  would  not  have 
been  mistaken  in  the  meaning  of  the  terms  used  in  it.  Judge 
Tucker,  in  his  notes  on  the  commentaries  of  Blackstone,  also 
adopts  it  as  the  true  one,  and  it  is  evident  from  the  tenor  of  his 
comments  upon  the  principles  contained  in  that  work,  that  if 
there  had  been  any  doubt  of  the  correctness  of  this  one,  that  it 
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would  not  have  been  passed  in  silence,  much  less  would  it  have  v/vnd^lia, 
received  his  approbation.  June,  1826. 

But  that  the  term  ex  post  facto  is  applicable  only  to  laws  re-  v^^'^*^/ 
lating  to  crimes,  pains  and  penalties-  does  not  rest  upon  the  bare  Coles 
acquiescence  of  the  courts,  or  the  authority  of  elementary  wri-  The  cotthm 
ters.  It  has  received  a  judicial  exposition  by  the  highest  tribu-  of  Mawsus. 
nal  in  the  nation.  The  decision  of  the  supreme  court  of  the 
United  States  in  the  case  of  Colder  and  nnfe  y.  Bull  and  rvife,  3 
Dallas,  386,  must  be  considered  as  having  put  this  question  to 
rest.  The  point  derided  in  that  case  was,  as  to  the  validity  of 
an  act  of  the  legislature  of  Connecticut,  which  had  a  retrospec- 
tive operation,  but  which  did  not  relate  to  crimes.  All  the 
state  courts,  through  which  that  case  passed,  decided  in  favour 
of  the  validity  of  the  law.  It  was  then  taken  up  to  the  su-  • 
preme  court  of  the  United  States,  where  the  judgment  was  af- 
firmed. That  court  was  clearly  of  opinion,  that  the  prohibition 
in  the  United  States'  constitution,  was  confined  to  laws  relating 
to  crimes,  pains  and  penalties.  Judge  Chase,  in  delivering  his 
opinion,  says,  "  every  ex  post  facto  law,  must,  necessarily,  be  re- 
trospective, but  every  retrospective  law  is  not  an  ex  post  facto 
law;  the  former,  only,  are  prohibited  by  the  constitution." 
Patterson,  Justice,  said,  "  he  had  an  ardent  desire  to  have  ex- 
tended the  provision  in  the  constitution,  to  retrospective  laws  in 
general,"  and  concludes  his  remarks  by  saying,  "  But  on  full 
consideration,  I  am  convinced  that  ex  post  facto  laws  must  be 
limited  in  the  manner  already  expressed." — Sergeant's  consti- 
tutional law,  347.  No  higher  evidence  I  believe,  can  be  addu- 
ced, of  the  existence  of  any  principle  of  law,  than  is  afforded 
by  these  authorities,  that,  the  law  under  consideration  is  not  an 
ex  post  facto  one,-  It  is  considered  that  it  is  retrospective,  and 
that  as  a  general  principle  of  legislation,  it  is  unwise  to  enact 
such  laws;  yet  it  is  not  the  province  of  a  court  to  declare  them 
void.  No  prohibition  to  the  exercise  of  such  a  power  by  the 
legislature,  is  contained  in  the  constitution  of  the  United  States 
or  of  this  state,  and  it  is  an  incontrovertible  principle,  that  all 
powers  are  not  denied  them  by  one  or  other  of  those  instru- 
ments, are  granted.  The  next  inquiry  is,  does  this  law  violate 
the  obligation  of  a  contract? 

This  question  is  easily  answered.  A  contract  is  an  agree- 
ment between  two  or  more,  to  do,  or  not  to  do,  a  particular  act — 
nothing  like  this  appears  in  the  present  case.  If  a  judgment 
had  been  obtained,  the  law  might,  by  implication,  raise  a  con- 
tract between  the  parties;  but  until  judgment,  the  defendant  is 
regarded  as  a  tort'  feasor ;  he  is  prosecuted  upon  a  penal  statute 
for  a  tort:  the  action  would  die  with  him,  which  wculd  not  bap- 
pen  in  the  case  of  a  contract.  It  is  idle  therefore  to  talk  of  a 
contract  between  the  plaintiff  and  defendant,  and  it  is  only  be- 
tween the  contracting  parties  that  the  legislature  is  prohibited 
from  interfering.     But  in  this  case  there  is  no  contract  between 
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vandalia,  any  parties,  and  all  reasoning  founded  upon  the  idea  of  a  con- 
June,  1826.  tract,  is  nugatory.     But  it  is  said,  the  legislature  could  not  pass 
■~**>~^a*~\  this  law,  because  the  plaintiffs  have  acquired  a  vested  interest  in 
CoLtb       the  penalty,  by  commencing  suit,  which  cannot  be  taken  away. 
Tub  County      The  authorities  relied  upon  to  support  this  position,  are  not 
w  Madisojt.  apposite.     The  decisions  in  those  cases,  turned  on  the  construc- 
tion of  the  laws,  and  not  on  the  authority  of  the  legislature  to 
pass  them.     In  the  case  of  Coleman  v.  Shozuer,  (2  Show.)  which 
was  an  action  brought  after  the  passage  of  the  statute  of  frauds 
and  perjuries,  upon  a  marriage  promise  made  by  parole,  the 
judges  said,  they   believed  the  intention  of  the  makers  of  that 
statute  was  only  to  provide  for  the  future,  and  not  to  annul  pa- 
role promises  which  were   good  and  valid  in  law,  at  the  time 
they  were  made.     In  the  -ease  of  Couch  qui  tarn  v.  Jeffries,  (4 
Burrow,  2160)  Lord  Mansfield  placed  his  opinion  on  the  inten- 
tion of  the  legislature,  which  he  believed,  was  not  to  do  injus- 
tice to  the  plaintiff,  by  subjecting  him  to  costs.     So,  too,  in  Dash 
v.  Van  Kleeck.,  7  Johns.  577,   the  same  ground  was  assumed. 
The  court  did  not  intend  to  decide  that  the  legislature  could 
not  pass  a  retrospective  law,  but  that  the  one  under  considera- 
tion was  not  necessarily  retrospective,  and  therefore  ought  not 
to  receive  that  construction.     In  this  opinion,  the  court  was  di- 
vided three  to  two*     But  had  the  plaintiffs  a  vested  interest  in 
the  penalty  before  judgment?  a  vested  right  is  one  perfect  in 
itself,  and  which  does  not  depend  upon  a  contingency,  or  the 
commencement  of  suit.     Suit  is  the  means  of  enforcing,  or  ac- 
quiring possession  of  a  previously  vested  interest,  but  the  com- 
mencement of  suit  does  not  of  itself,  even  in  a  qui  tarn,  or  pop- 
ular action,  vest  a  right  in  the  penalty  sued  for.     The  only  con- 
sequence that  results  from  the  commencement  of  a  popular  ac- 
tion, is,  that  it  prevents  another  person  from  suing,  and  the  ex- 
ecutive from  releasing  the  penalty.      Blackstone,  (Vol.  2.  p. 
442)  in  speaking  of  the  means  of  vesting  a  right  in  chattel  in- 
terests, says,  "  and  here  we  must  be  careful  to  distinguish  be- 
tween property,  the  right  of  which  is  before  vested  in  the  party, 
and  of  which  only  possession  is  recovered  by  suit  or  action,  and 
property,  to  which  a  man  before  had  no  determinate  title,  or 
certain  claim,  but  he  gains  as  well  the  right,  as  the  possession, 
by  the  process  and  judgment  of  the  law.     Of  the  former  sort, 
are  debts  and  choses  in  action."     In  these  cases  the  right  is 
vested  in  the  creditor  by  virtue  of  the  contract,  and  the  law 
only  gives  him  a  remedy  to  enforce  it.     "  But,"  continues  he, 
"  there  is  also  a  species  of  property  to  which  a  man  has  not  any 
claim  or  title  whatsoever,  till  after  suit  commenced  and  judg- 
ment obtained  in  a  court  of  law,  where  before  judgment  had, 
no  one  can  say  he  has  any  absolute  property,  either  in  possession 
or  inaction;  of  this  sort  are,  first,  such  penalties  as  are  given  by 
particular  statutes,  to  be  recovered  in  an  action  popular."    Here 
is  an  authority  directly  in  point.     In  the  present  case  no  judg- 
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inent  had  been  rendered  previous  to  the  passage  of  the  law  re-  vandalia, 
leasing  the  penalty,  consequently,  no  right  to  the  penalty  had  June>  1826- 
vested  in  the  plaintiffs,  which  this  law  directs.  The  right  which 
the  plaintiffs  had  acquired  by  the  commencement  of  the  suit,  °LLS 
was,  according  to  Blackstone,  "  an  inchoate,  imperfect  de-  the  Coustt 
gree  of  property,"  which  required  the  judgment  of  the  court  of  Madisojt. 
to  consummate,  and  render  it  a  vested  right.  Before  judgment 
in  a  popular  action,  the  property  in  the  penalty  is  imperfect 
and  contingent,  liable  to  be  destroyed  by  a  repeal  of  the  statute 
upon  which  suit  is  brought.  This  principle  is  settled  in  a  vari- 
ety of  cases;  in  that  of  Seaton  v.  The  United  States,  5  Cranch,  p. 
283,  Judge  Marshall  in  delivering  the  opinion  of  the  court,  says, 
"  That  it  has  been  long  settled  upon  general  principles,  that  af- 
ter the  expiration  or  repeal  of  a  law,  no  penalty  can  be  impos- 
ed or  punishment  inflicted,  for  violations  of  the  law  committed 
while  it  was  in  force."  The  same  point  was  decided  in  the 
case  of  the  Schooner  Rachael  v.  The  United  States,  6  Cranch, 
329;  and  in  the  case  of  the  United  States  v.  Ship  Helen,  6 
Cranch,  203,  the  doctrine  is  fully  settled,  that,  even  after  judg- 
ment of  condemnation  in  rem  for  a  breach  of  the  embargo  laws, 
provided  the  party  appeals,  or  obtains  a  writ  of  error,  he  may 
avail  himself  of  a  statute  repealing  the  penalty  enacted  subse- 
quent to  such  condemnation.  In  The  People  v.  Coleman,  the 
court  unanimously  awarded  a  new  trial,  in  order  that  the  de- 
fendant might  avail  himself  of  a  defence  given  by  a  statute  pas*- 
sed  subsequent  to  the  commission  of  the  offence;  and  in  the 
case  of  the  Commonwealth  v.  Duane1  1  Binney,  601,  the  defend- 
ant had  been  indicted  at  common  law  for  a  libel:  after  verdict, 
and  before  judgment,  the  legislature  passed  a  law,  that  "  after 
"the  passage  of  this  act  no  person  shall  be  prosecuted  criminai- 
u  ly  for  a  libel."  The  supreme  court  refused  to  give  judgment 
on  the  verdict.  The  terms  of  this  act  were  not  retrospective, 
yet  the  court  considered  it  so,  and  must  necessarily  have  ac- 
knowledged the  power  of  the  legislature  to  pass  such  laws. 
(See  also,  Sergeant's  constitutional  law,  348,  1  Cranch,  109, 
and  3  Dall.  279.)  These  cases  require  no  comment.  They  are 
directly  on  the  point  under  consideration,  and  have  settled  the 
doctrine,  that  a  repeal  of  a  law  imposing  a  penalty,  after  ver- 
dict for  the  penalty,  is  a  bar  to  a  judgment  on  the  verdict. 
The  court  has  no  longer  any  jurisdiction  of  the  case.  There 
is  no  law  in  force  upon  which  they  can  pronounce  judgment. 
If  then,  the  legislature  can,  by  a  total  repeal  of  the  law  of 
1819,  defeat  a  recovery  for  an  infraction  of  it  before  judgment, 
can  they  not  by  the  act  of  1825,  release  all  penalties  incurred 
anterior  to  its  passage?  There  is  no  rule  of  law  which  denies 
them  the  power  of  doing  that  indirectly,  which  they  may  do 
directly.  In  effect  and  in  principle,  there  is  no  difference,  and 
the  power  to  do  the  greater  act,  includes  the  less. 

It  is  said  that  the  kins:  cannot  remit  an  informer's  interest  in 
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vandal!  \,  a  popular  action  after  suit  brought;  this  is  no  doubt  true,  but  it 
June,  1826.   is  equally  true,  that  the  parliament  can.     It  is  not  pretended 
^f^^*^  that  the  executive  could  lemit  the  penalty  in  this  case,  but  that 
Coles       t>ie  legislature  may.     Neither  the  constitution  of  the  United 
The  Countt  States  or  of  this  state,  contain  any  prohibition  to  the  exercise 
or  Madisos.  of  such  a  power  by  the  legislature,  and  their  powers  have  no 
limits  beyond  what  are  imposed  by  one  or  other  of  those  instru- 
ments, nor  is  it  necessary  that  they  should :  They  form  an  ample 
barrier  against  tyranny  and  oppression  in  every  department  of 
the  government,  and  secure  to  the  citizens  every  right  in  as  per- 
fect a  manner  as  is  compatible  with  a  state  of  government.     If 
they  should,  by  mistake,  or  from  any  other  cause,  attempt  the 
exercise  of  a  power  incompatible  with  the  constitution,  the  ob- 
ligation of  a  court  to  resist  it,  is  imperative.     But  "  it  is  not  in 
doubtful  cases,  or  upon  slight  implications,  that  the  court  should 
pronounce  the  legislature  to  have  transcended  their  powers." 
In  the  present  case,  I  am  clearly  of  opinion,  they  have  not  done 
so.     The  law  under  consideration  is  not  an  ex  post  facto  law,  be- 
cause the  generally  received,  and  well  settled  import  of  the 
term,  is  not  applicable  to  a  law  of  this  character.     It  impairs 
the  obligation  of  no  contract,  for  the  conclusive  reason  that  no 
contract  ever  existed,  and  for  the  same  reason,  it  cannot  be  said 
to  destroy  a  vested  right.     2  Dall.  304.   1  Cranch,  109. 

The  objection  that  this  law  works  injustice  to  the  county,  is* 
not  well  founded.  All  the  rights  of  the  county  contemplated  to 
be  secured  by  the  law  of  1819,  are  secured  by  this. 

The  object  of  the  law  of  1819,  was  to  compel  persons  bring- 
ing slaves  into  this  state  for  the  purpose  of  emancipation,  to  give 
bond  for  their  maintenance.     This  law  requires  the  bond  to  be 
given,  which  has  been  done,  and  all  costs  of  suit,  and  damages 
incurred  in  any  case  to  be  paid,  which  the  defendant  has  also 
offered  to  do  in  this  case.     The  county  then,  is  secured,  not 
only    against  prospective  injury,  but  against  all  damages  here- 
tofore sustained.     There  is  no  ground  of  complaint  then,  on  the 
part  of  the  county  5  they  are  secured  in  their  rights  and  lose  no- 
thing.    In  another  point  of  view  which  this  case  is  susceptible 
of,  I  am  satisfied  that  the  law  under  consideration  is  not  uncon- 
stitutional.    On  an  inquiry  into  the  different  kinds  of  corpora- 
tions, their  uses  and  objects,  it  will  appear  that  a  plain  line  of 
distinction  exists  between  such  as  are  of  a  private,  and  such  as 
are  of  a  public  nature,  and  form  a  part  of  the  general  police  of 
the  state.     Those  that  are  of  a  private  nature,  and  not  general 
to  the  whole  community,  the  legislature  cannot  interfere  with. 
The  grant  of  incorporation  is  a  contract.     But  all  public  incor- 
porations, which  are  established  as  a  part  of  the  police  of  the 
state,  are  subject  to  legislative  control,   and  may  be  changed, 
modified,  enlarged,  restrained  or  repealed  to  suit  the  ever  vary- 
ing exigencies  of  the  state.     Counties  are  corporations  of  this 
character,  and  are,  consequently,  subject  to  legislative  control. 
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Were  it  otherwise,  the  object  of  their  incorporation  would  vand^lia, 
be  defeated.     It  cannot  be  doubted,  that  Madison  count}',  as  a  June,  1826. 
county,  might  be  stricken  out  of  existence,  and  her  interest  in    "•^"'^'""^ 
a  popular  action  thereby  defeated.     Upon  what  principle  then,       Coles 
can  it  be  contended,  that  the  legislature  cannot  remit  a  penalty  The  QCvyTX 
in  a  popular  action  brought  for  her  benefit.     Every  view  I  have  0f  Madison. 
been  able  to  take  of  this  interesting  and  important   subject, 
leads  to  the  conclusion  that  the  legislature  have  the  constitu- 
tional power  to  pass  the  act  of  1825,  releasing  Coles,  upon  the 
terms  prescribed  in  that  act. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
proceedings  remanded,  with  directions  to  the  circuit  court  to  re- 
ceive the  defendant's  plea  upon  his  paying  costs,  &c.  (a) 

Judgment  reversed. 

Starr,  for  plaintiff  in  error. 

Turney  and  Reynolds,  for  defendant  in  error. 

In  the  case  of  Fletcher  v  Peck,  6  Cranch,  1S8,  the  supreme  court  of  the 
United  States  say,  that  an  ex  post  facto  law,  is,  one  which  renders  an  act- 
punishable  in  a  manner  in  which  it  was  not  punishable  at  the  time  it  was 
committed  This  definition,  says  Kent  in  the  1st  vol.  of  his  comm  page 
382,  is  distinguished  for  its  comprehensive  brevity  and  precision,  and  it  ex- 
tends equally  to  laws  inflicting  personal  or  pecuniary  penalties,  and  to  laws 
passed  after  the  act,  and  affecting  a  person  by  way  of  punishment,  either  in 
his  person  or  estate. 

The  legislature  is  competent  to  relieve  from  a  forfeiture  after  judgment, 
and  where  the  money  goes  to  a  county.     Conner  v.  Bent,  Missouri  Kep.  235, 
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VAND  VLIA, 

June,  1826. 


Adam  W.  Snyder,  Appellant, 

against 
The  President  and  Directors) 
of  the  State  Bank  of  Illinois,) 

(appeal  from  st.  clair.) 


Appellees 


The  debtors       Opinion  of  the  Court  by  Justice  Lockwood.     The  plamtifffi 

o     ie  state  jjejow  brought  a  scire  facias  in  the  St.  Clair  circuit  court,  on  a 
bank, cannot  °  J  ,  .  .    ' 

raise  the  ob-  mortgage,  executed  to  them  under  the  act  incorporating  the 

jection   that  state  bank.     The  defendant  below  pleaded  that  the  considera- 

the  bank  is  j-jon  Qf  ^ne  mortgage  was  the  paper  of  the  state  bank,  and  that 

ci  n  co  us!  i  tuti"  co  j.     -i  * 

ona!.  the  incorporation  oi  said  bank  was  in  violation  of  the  constitu- 

An  aver-  tion  of  the  United  States,  and  that  therefore  he  is  not  bound  to 

ment  in  the  pav  sajd  mortgage.    To  this  plea,  the  plaintiffs  below  demurred. 

^rej/'fas  The  circuit  court  sustained  the  demurrer,  and  rendered  iudg- 

lssuedtoiore-  •  '  »  .        J       » 

close  amort-  ment  tor  the  amount  due  on  the  mortgage,  rrom  which  judg- 
gage  given  ment  the  defendant  below  has  appealed  to  this  court. 
h°  7Ile  stute  "Phe  errors  assigned  are,  1.  That  the  incorporation  of  the 
"S  made  his  DanK?  an&  issuing  the  paper,  are  contrary  to  the  constitution  of 
note  to  plain-  the  United  States:  2.  That  there  is  no  averment  of  money  re- 
tiff  for  §760  ceived  by  Snyder:  3.  That  there  is  no  breach  set  out  in  the  sci- 
to  shew°tht  re  fac^as-  ^s  to  the  first  point,  the  court  are  of  opinion  that 
he  borrowed  the  debtors  of  the  bank  cannot  raise  the  objection  that  the  char- 
and  received  ter  of  the  bank  is  a  violation  of  the  constitution.  After  hav- 
that  amount  jng  borrowed  the  paper  of  the  institution,  both  public  policy 
will  be  rend-  and  common  honesty  require,  that  the  borrowers  should  repay 
ered  against  it.  It  is,  therefore,  unnecessary  to  decide  whether  the  incorpo- 
himwhocom-  ration  of  the  bank  was  a  violation  of  the  constitution  or  not. 
mitstie  rst  ^  ^  ^  gecon<j  assignment  of  error,  the  court  are  of  opinion 
errorinplea-  o  i     ■  .  I .rr 

ding.  that  the  averment,  that  fenyder  made  his  note  to  plaintins  for 

Jf>?60,  is  sufficient  to  shew  that  he  borrowed,  and  received  that 

^  The  court,  however,  are  of  opinion  that  no  breach  has  been 

v.**     rrCtrA..  assigned,  and  that  the  plaintiffs  below  by  demurring  to  defend- 
j)  ant's  plea,  have  opened  the  pleadings,  so  as  to  authorise  the 

vfi  ^V^Su-wS^ourt  to  decide,  who  committed  the  first  error.  For  want  then 
of  a  sufficient  assignment  of  a  breach  of  the  note  or  mortgage, 
the  judgment  must  be  reversed  with  costs,  and  the  cause  re- 
manded, with  directions  to  permit  an  amendment  of  the  scire 
%C  «*  *"*  *•  *•  facias,  &;c.  (a)  Judgment  reversed. 

tf  #  Reynolds,  for  appellant. 

t/r    ^****^C  Cowles,  circuit  attorney,  for  appellees. 

/',  v    _         (a)  Vide  Craig  v.  The  State  of  Missouri,  where   the  constitutionality  of 

**)  ^     /    *^%  the  loan  office  of  Missouri  is  discussed      4  Peter's  Rep. 
*         J  Borrowers  of  loan  office  certificates  are  liable  to  pay  the  sum  contracted 

i     p        •'  for,  and  it  is  no  defence  to  say  that  they  are  bills  of  credit.     Missouri  Hep. 

\y  ^<t^OV*v 'v**452.     Mansker  etalv.  The  State  of  Missouri. 
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V  AND  ALIA, 

June,  1826. 

David  Ranjcin,  Plaintiff  in  error,  Bakjun 

against  BbIibd. 

William  A.  Beaird,  siiERiFr,  Defendant  in  error. 

(ERROR  TO   ST.   CLAIR.) 

Opinion  of  the  Court  by  Chief  Justice  Wilson.     This  action  The  legisla- 
is  brought  against  Beaird,  as  sheriff  of  St.  Clair  county,  for  u,re  ca"  by 

an  pctrt*  Icisc 

$IjOU,  for  the  escape  of  William  D.  Noble,  who  was  commit-  apers0nfOTra 

ted   to  his  custody   upon  a  conviction  of  forgery,  at  the  May  imprison- 

term  of  the  circuit  court  of  St,  Clair  county,  by  which  he  at-  ment  whohas 

tempted  to  defraud  Rankin  of  $1000.     The  judgment  of  the  jgfnJ gjjj£ 

court  was,  that  he'shouid  be  lined  $2000,  one  half  to  Rankin,  rv,  th«'  one 

and  stand  committed  till  the  fine  and  costs  were  paid.     In  Jan-  half  of  the 

uary,  1823,  the  legislature  passed  an  act  requiring  the  sheriff  of      .  imP°se(i 

St.  Clair  county,  who  was  Beaird,  the  defendant  in  error,  to    *s  to  the 

discharge  Wm.  D.  Noble   out  of  custody,  which  he  according-  person      at- 

ly  did.     On  the  trial  of  this  cause,  Beaird  plead  the  act  afore-  tempted    to 

said  in  bar  of  the  action,  to  which  plea  Rankin  demurred,  and  e|j .    thefi*£ 

the  demurrer  was  overruled  by  the  court,  and  judgment  rende-  gery      The 

red  for  defendant.     It  is  said  that  the  statute  relied  upon  by  sheriff  relea- 

Beaird,  is  unconstitutional,  because,  by  discharging  Noble  out  singthec«n- 

7     j  ■     ~  :        •     vict      under 

of  custody,  it  destroyed  a  vested  interest  which  Rankin  had  in  suc^  an  actj 

the  judgment  against  him.     It  is  unnecessary  to  inquire  what  is  not  liable 

interest  Rankin  had  in  the  fine  imposed  on  Noble,  because,  what-  *or    an    es* 

ever  interest  he  originally  had   in  that,  he  has  yet.     It  would  cape' 

be  absurd  to  contend  that  he  had  a  vested  right  in  his  impris? 

onment,  and  this  act  has  no  other  effect  than  to  discharge  him 

from  imprisonment. 

It  may  be  questioned  whether  Rankin  had  any  vested  inter- 
est in  the  fine,  till  it  was  collected;  but  if  it  is  admitted  that  he 
had,  this  act  does  not  destroy  it,  but  leaves  him  to  his  action. 
See  the  authorities  referred  to  in  the  case  of  the  County  Com- 
missioners v.  Coles,  to  which  this  is  in  some  respects  analogous.*   *Ante.page 

The  judgment  of  the  court  below  is  affirmed.  115- 

Judgment  affirmed. 

Blackwell,  for  plaintiff  in  error. 

Tt  Reynolds,  for  defendant  in  error. 
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VANDALIA, 
June,  1826. 

Isaac  Gilham  and  others,  Appellants. 

against 
Caldwell  Cairns,  Appellee. 

In  chancery,       Opinion  of  the   Court  by  Justice  Lockwood.      This   was  an 

ties  in  inter-  aPPeal    fr°m  rne  Monroe  circuit  court,  sitting  as   a  court  of 

estand  whose  chancery,  on  a  bill  filed  against  the  heirs  of  Gilham,  deceased, 

rights    may  for  a  specific  performance  of  a  contract  executed  by  their  an- 

ou  ht  to*  be  cester  to  one  Taco'°  A.  Boyce,  for  the  conveyance  of  a  tract  of 

made  parties  lana*  tying  in  Monroe  county.     The  third  error  assigned,  is  the 

to   the  bill,  want  of  proper  parties  to  the  suit,  inasmuch  as  Boyce  should 

and    if    the  have  been  a  plaintiff  or  defendant,  his  interest  being  affected 

led  upon  to  DJ  the  decree.     The  omission  to  make  Boyce  a  party,  is  clearly 

dispense        erroneous.     2  Bibb's  Rep.  316,  184.     There  is,  no  doubt,  some 

with  the  pro-  discretion  vested  in  a  court  of  chancery  as  to  whom  must  be 

per  parties,  ma(je  parties,  but  where  a  court  of  chancery  is  called  upon  to 
some  reason    ..'*•.',..  ..  i  ,  ,     i       i-     i 

therefor,        dispense  with  the  proper  parties,  some  reason  ought  to  be  disclo- 

ought  to  be  sed  in  the  bill.  In  this  case,  for  ought  that  appears,  Boyce  is 
d'sc'?sed  in  alive,  or  if  dead,  has  left  heirs  capable  of  protecting  their  rights. 
The  court  ought  not  to  exercise  a  discretion  in  "dispensing  with 
parties  who  are  interested,  without  sufficient  cause  being  shewn. 
For  this  cause,  the  decree  must  be  reversed  with  costs.  The 
court  are  also  of  opinion  that  costs  ought  not  to  have  been  de- 
creed against  the  defendants,  admitting  the  decree  to  have  been 
correctly  made,  as  it  does  not  appear  that  the  defendants  have 
ever  refused  to  convey  the  premises,  or  that  they  have  ever  been 
requested  to  do  it. 

The  court  see  no  objection  to  the  circuit  court  of  Monroe 
county  entertaining  jurisdiction  in  this  case,  but  on  the  contra- 
ry they  think  there  is  a  manifest  propriety  that  the  suit  should 
be  instituted  there.  They  formed  this  opinion  upon  the  effect 
given  to  decrees  in  chancery,  by  the  14th  section  of  the  act  re- 
*  Laws  of  gulating  the  practice  in  chancery.* 
1819,  page  fjie  0(her  errors  assigned,  do  not  appear  to  be  of  sufficient 
importance  to  require  an  examination  by  this  court.  The  de- 
cree of  the  circuit  court  is  reversed  with  costs,  and  the  case 
remanded  with  permission  to  amend  the  bill  by  constituting 
Boyce  a  party,  (a)  jPecree  reversed, 

Starr,  for  appellants. 

T.  Reynolds,  for  appellee. 

(a)  The  want  of  proper  parties  is  not  a  sufficient  ground  for  dismissing 
the  bill:  it  ought  to  stand  over  to  make  new  parties     3  Cranch,  320. 

The  supreme  court  in  an  equity  cause,  will  not  make  a  final  decree  upon 
the  merits,  unless  all  persons  who  are  essentially  intertsted  are  made  par- 
ties to  the  suit,  altho'  some  #F  those  persons  are  not  within  the  jurisdiction 
of  the  court.     7  Cranch,  69.     9  Wheat  733.     10  Wheat.  152. 

All  persons  materially  interested  in  the  subject,  ought  to  be  parties  tc 
the  suit.    Hlckock  v.  Scribner,  3  Johns.  Cas.  in  error,  311. 


OF  THE  STATE  OF  ILLINOIS. 


125 


Josiah  T.  Betts,  and  ) 
.Samuel  Smith,  adm's.  of> 
Michael  Jones,  dec'd.   ) 

against 
Jesse  Francis  &,  Mary  Ann] 

HIS  WIFE,  <fe  FlNLEY  RlPPY,  BY 

W.  C.  Greenup,  his  guardian. 


Plaintiffs  in  error. 


Defendants  in  error. 


VANDALIV, 
June,  1826. 

Jo  xes' adm's. 
v. 

FltANCIS 
AND    OTHERS. 


(ERROR  TO  RANDOLPH.) 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
&c.  brought  by  the  defendants  in  error,  as  administrators  of  M. 
Johns,  dec'd.  The  defendants  below  pleaded  non  assumpsit,  and 
payment,  without  concluding  the  plea  with  a  verification,  sim- 
ply stating,  that  the  intestate  in  his  life  time  had  fully  paid  and 
satisfied,  &c.  Issue  was  joined  upon  the  first  plea,  and  to  the 
plea  of  payment,  the  plaintiffs  added  a  similiter.  Jury,  and  ver- 
dict and  judgment  for  the  plaintiffs  below.  To  reverse  that 
judgment  a  writ  of  error  was  prosecuted  to  this  court. 

Opinion  of  the  Court  by  Justice  Lockwood.  Several  errors 
have  been  assigned  in  this  cause  which  do  not  appear  to  merit 
consideration,  except  the  fourth,  which  is,  "That  no  issue  was 
joined  on  the  plea  of  payment."  The  words,  "  and  the  plain- 
tiff doth  the  like,"  cannot  be  taken  as  a  traverse  of  a  plea  of 
pavment.     1  LittelPs  Rep.  64. 

A  plea  of  payment  is  a  good  plea  in  an  action  of  assumpsit, 
in  order  to  enable  the  defendants  to  set  off  any  demand  they 
may  have  against  the  plaintiffs;  and  without  such  a  plea,  evi- 
dence of  counter  demands,  could  not  be  received. 

From  the  record,  this  court  cannot  intend  that  the  defendants 
were  permitted  to  give  evidence  under  the  plea  of  payment. 
The  judgment  must  therefore  be  reversed  with  costs,  and  the 
cause  remanded  with  permission  to  the  parties  to  amend  their 
pleadings  in  the  court  below. 

Judgment  reversed* 

T.  Reynolds,  for  plaintiffs  in  error. 


The  words, 
"  and  the 
plaintiff  doth 

the  like," 
cannot  be 
taken  as  a 
traverse  of  a 
plea  of  pay- 
ment. 

A  plea  of 
payment  is  a 
good  plea  in 
an  action  of 
assumpsit,  & 
without  itev- 
idence  of 
counter  de- 
mands can- 
not be  re- 
ceived. 


Starr,  for  defendants  in  error. 
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VANDALIA, 

June, 1826. 


Beaugenon  Nicholas  Beatjgenon,  Appellant. 

TuhI'ott.  ^  _  against 

andValois.  .Francois  Iurcotteand)  a      „ 

Francis  X.  Valois.     \  Appdhes. 

(APPEAL  FROM  ST.  CLAIR.) 

A  party  who       Opinion  of  the  Court  by  Justice  Lockwood.     This  is  an  ap* 
must  edo''e-  Pea*  ^rom  the  equity  side  °f  the  circuit  court  of  St.  Clair  coun- 
quity:     and  ty.     The   bill  filed  in  this  cause,  alledges.  that  the  appellant 
where  a  pat-  when  he  executed  the  note,  was  deceived  as  to  the  kind  of  mo- 
jiote'for^'  e*  ne^  ln  wkich   '*  was  payable,  and  was  also  deceived  as  to  the 
cie,  suppos-"  language  in  which  it  was  written.     When  the  appellant  excell- 
ing it  to  be  ted  the  note,  neither  Turcotte,  or  his  agent,  was  present,  and 
for  state  pa-  there  is  no  ground  to  charge  eithei  of  them  with  any  knowledge, 
fraud      was  that  any  fraud  or  misrepresentation  had  been  used  in  obtaining 
practised,  &  appellant's  signature  to  the  note.     The  court  below,  however, 
a  judgment  acting  under  the  impression  that  the  appellant  supposed,  that  in 
a^ainTt^him  executing  the  note,  he  had  made  himself  liable  only  to  pay  its 
for  the  spe-  amount  in  state  paper,  have  reduced  the  judgment  to  the  val- 
cie  value  of  ue  of  state  paper  at  the  time  it  became  due.     This  is  all  that 
so        much  justice  requires,  for  the  appellant  was  willing,  and  agreed,  ac- 
as  the  note  cording  to  his  own  shewing,  to  become  the  security  of  Valois 
called     for,  for  the  amount  of  the  note  in  state  paper.     It  perhaps  might 
chancerywill  we\\  De  doubted,  whether  the  testimony  was  altogether  sufficient 
aeainst^such  to  establish  the  fact,  that  any  imposition  was  practised,  in  ob- 
iudgment,  as  taining  the  appellant's  signature  to  the  note.     But  the  court  do 
it  is  equita-  not  intend  to  disturb  the  decree  of  the  court  below,  as  we  are 
if",  ri  f    ri    satisfied,  that  the  appellant  has  received  all  the  relief  that  he  is 
ant  neglects  entitled  to,  upon  the  most  favourable  view  of  the  case.     It  is  a 
to  avail  him-  well  settled  principle  in  equity,  that  a  party  who  seeks  relief  in 
self  of  a  le-  a  court  of  chancery,  must  first  do  equity.     In  this  case,  neither 
f  court  oTe-  Turcotte  or  his  agent,  practised  any  fraud  or  deception.     Tur- 
quity  willnot  cotte  was  delayed  in  collecting  his  debt  against  Valois,  in  con- 
relieve  him  sequence  of  the  appellant's  signature  being  by  him  affixed  to 
the  note,  and  the  bill  acknowledges  his  willingness  and  agree- 
ment to  execute  the  note,  supposing  it  to  be  payable  in  state  pa- 
per.    It  is  then  no  more  than  equitable,  that  he  should  pay  the 
value  of  state  paper  when  the  note  became  due.     The  im- 
position supposed  to  have  been  practised,  in  representing  the 
note  to  have  been  written  in  English,  could  produce  no  injury; 
the  real  imposition,  if  any,  consisted  in  representing  the  note  to 
he  payable  in  paper  instead  of  specie,  for  which  relief  has  been 
granted.     Strong  doubts  are  entertained  by  the  court,  whether 
the  appellant  was  entitled  to  any  relief.     The  object  in  a  court 
of  law,  in  serving  the  process  on  the  party,  and  filing  a  declara- 
tion ten  days  befoie  court,  is  to  apprize  the  defendant  of  the 


Beaugenox 
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precise  nature  of  the  appellant's  demand  against  him,  and  if  the  vandalia, 

defendant  neglects  to  avail  himself  of  the  means  thus  furnished  June,  1826. 

Mm,  of  ascertaining  the  cause  of  bringing  the  suit,  courts  of 

equity  will  seldom  interfere  to  protect  parties  from  the  effects  of 

such  negligence,  when  the  defence  is  a  legal  one.     The  author-    Tchcottk 

ities  to  this  point  are  numerous.     1  Bibb.  173.     2  Bibb.  192.     andValois, 

Chancellor  Kent,  in  delivering  his  opinion  in  the  case  of 
Duncan  v.  Lyer,  3  Johns.  Ch.  Rep.  356,  says,  "It  is  a  settled 
principle,  that  a  party  will  not  be  aided  after  a  trial  at  law,  un- 
less he  can  impeach  the  justice  of  the  verdict  or  report  by  facts, 
or  on  grounds  of  which  he  could  not  have  availed  himself,  or 
was  prevented  from  doing  it  by  fraud  or  accident,  or  the  act  of 
the  opposite  party,  unmixed  with  negligence  or  fault  on  his 
part."  As  Turcotte  has  not  appealed,  and  as  the  court  are  sa- 
tisfied, altho'  the  testimony  is  loose,  that  justice  has  been  done, 
they  will  not  disturb  the  decree,  as  pronounced  in  the  court  be- 
low.    The  decree  must  be  affirmed  with  costs,  (a) 

Decree  affirmed. 

Blackwell,  for  appellant. 

Starr,  for  appellee. 

(«)  Where  a  party,  in  an  action  at  law,  had  notice  of  a  defence  in  time  to 
avail  himself  of  it,  but  neglected  to  do  so,  he  will  not  be  allowed  to  litigate 
the  matter  in  chancery,  but  is  forever  concluded  by  the  judgment.  1  Johns. 
Cas  436. 

There  may  be  cases  in  which  relief  ought  to  be  extended  to  a  person  who 
might  have  defended,  but  has  omitted  to  defend  himself  at  law;  but  such 
cases  do  not  frequently  occur.  7  Cranch,  332,  Mar.  Ins.  Co.  of  Alexandria 
V.  Hoopor. 

See  Hubbard  v  Hobson,  and  the  cases  there  referred  to> 
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VANDALIA. 
June,  1826, 

KlJIMEL 
T. 

Sbultz  and 

OTHERS. 


Where  a  suit 
is  brought  a- 
gHinst  sever- 
al joint  debt- 
ors, a  recov- 
ery must  be 
had  against 
all  or  none, 
unless  one  or 
more  of*  the 
defendants 
interpose  a- 
defence 
which  is  per- 
sonal to  him- 
self, such  as 
infancy  or 
bankruptcy. 
A  judg- 
ment rende- 
red in  a  sis- 
ter state,  is 
to  be  regar- 
ded in  the 
same  light 
here,  as  it 
would  be  in 
the  state 
where  it  was 
rendered. 

The  court 
cannot  notice 
a  judgment 
record  on 
which  suit  is 
brought,  un- 
lessitismade 
a  part  of  the 
record  by 
hillofexcep- 
tions. 


Peter  Kimmel, 

against 
Conrad  Shultz,  Frederick) 
Konig,  and  Lewis  Mayer.) 


Plaintiff  in  error* 
Defendants  in  error. 


(ERROR  TO  JACKSON.) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  is  an  action 
of  debt  brought  on  a  judgment  obtained  in  the  state  of  Penn- 
sylvania against  the  plaintiff  in  error,  and  Henry  G.  Pius,  and 
Henry  A.  Kurtz.  The  writ  and  declaration  in  this  suit,  are  al- 
so against  all  of  the  judgment  debtors,  but  this  judgment  is  ren- 
dered against  Kimmel  only.  It  appears  from  the  sheriff's  re- 
turn, that  the  writ  was  executed  on  all  the  defendants,  and  no 
reason  is  assigned  why  the  judgment  was  not  rendered  against 
the  whole. 

Several  errors  have  been  assigned,  but  it  will  be  unnecessary 
to  take  notice  of  more  than  the  second  error,  which  is,  that  judg- 
ment was  given  against  Kimmel  on  the  plea  of  mil  tiel  record. 
This  was  clearly  erroneous.  The  rule  is  well  settled,  that 
where  a  suit  is  brought  against  several  joint  debtors,  you  must 
recover  against  all  the  defendants  or  none,  unless  one  or  moie 
of  the  defendants  interpose  a  defence  which  is  personal  to  him- 
self, such  as  infancy  or  bankruptcy.  Robertson  v.  Smith  and 
others,  18  Johns.  Rep.  459. 

In  this  case,  it  does  not  appear  that  Pius  and  Kurtz,  made  any 
defence,  consequently,  judgment  ought  to  have  been  taken 
against  them  by  default.  Tne  judgment,  for  this  error,  must 
be  reversed  with  costs,  and  the  cause  remanded,  with  liberty  to 
both  parties  to  amend  their  pleadings. 

As  difficulty  may  arise  in  the  further  prosecution  of  this  suit, 
the  court  think  proper  to  remark,  that  according  to  the  decision 
of  the  supreme  court  of  the  United  States,  in  the  case  of  Mills 
v.  Duryee,  7  Cranch,  181,  the  plea  of  nil  debet,  is  not  a  good  plea  in 
an  action  of  debt  founded  on  a  judgment  recovered  in  any  of  the 
courts  of  the  several  states,  and  upon  the  principles  assumed  in 
that  case,  the  third  plea  would  be  bad.  Such  judgments,  ac- 
cording to  that  case,  are  to  be  regarded  in  the  same  light  they 
would  have  been,  had  they  been  sued  upon  in  the  courts  of  the 
state  where  they  were  originally  recovered.  No  other  defence 
can  here  be  made,  but  what  could  have  been  made  in  Penn- 
sylvania, and  if  the  common  law  doctrine  in  relation  to  judg- 
ments prevails  in  that  state,  the  question  in  relation  to  the  part- 
nership of  Kimmel,  Pius  and  Kurtz,  must  be  considered  as  con- 
clusively settled,  so  far  as  regards  this  suit,  by  the  judgment  in 
Pennsylvania. 

The  decision,  in  the  case  of  Mills  v.  Duryee,  has,  by  courts  of 
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great  respectability,  in  several  of  the  states,  been  regarded  as  a  vandalia, 
harsh  decision,  and  may  lead  to  many  oppressive  consequences   June,  1826. 
if  adopted  in  extenso.     The  court,  in  delivering  that  opinion,    v^N'",^j 
seemed  to  be  aware,  that  there  was  a  description  of  judgments,      Kimmel 
such  as  judgments  obtained  on  attachments  without  notice,  that   sHULTZAND 
ought  to  be  an  exception  to  their  rule,  and  they  appear  to  lay      others'. 
stress  on  the  fact,  that,  in  the  case  under  consideration,  the  de- 
fendant had  notice  and  appeared  in  the  suit. 

It  is  therefore  suggested  by  the  court  to  the  counsel  for  the 
defendants  in  error,  whether  it  ought  not  to  appear  from  the  dec- 
laration, what  the  notice  in  the  original  suit  was,  and  what  is 
the  effect  of  the  judgment  in  Pennsylvania.  The  laws  of  the 
several  states,  are  to  be  considered  as  facts,  and  in  general,  like 
other  facts,  ought  to  be  averred  and  proved.  If  the  law,  how- 
ever, presumes,  that  the  judgment  wras  obtained  upon  sufficient 
notice  of  the  pendency  of  the  suit,  it  would  probably  be  prop- 
er for  the  defendant,  by  plea,  to  alledge  such  facts  as  would  be 
sufficient  to  shew,  that  the  judgment  ought  not  to  be  cloathed 
with  its  conclusive  character  as  at  common  law. 

The  court  would  also  remark,  that  in  case  this  suit  should  be 
brought  again  before  them,  in  regard  to  the  effect  and  nature  of 
the  record  produced  in  evidence,  that  the  record  ought  to  be 
brought  up  by  a  bill  of  exceptions.  As  it  is  presented  to  them 
in  this  case,  they  could  not  notice  it.  From  any  thing  that  ap- 
pears on  the  record,  it  was  received  as  evidence  in  the  court  be- 
jow,  without  objection,  (a) 

Eddy,  for  plaintiff  in  error. 

Cowles,  for  defendants  in  error. 

ia)  See  Bro-iockrr.  Johnson,  ante,  page  61. 
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VANDVLIA, 
June,  1826. 

Wright  Josiah  Wright,  Plaintiff  in  error, 

.      v'  against 

ARMSTRONG;  T  a  °  t\    r        i  • 

John  Armstrong,.  Defendant  in  error. 

(ERROR  TO  MADISON.) 

To  maintain      Armstrong,  the  plaintiff  in  the  court  below,  sued  out  a  writ  of 
replevin °  °f  reP1evin  against  Wright  for  a  horse,  to  which  Wright  pleaded 
there    must  W^  cepit:    secondly,  property  in  one  Elihu  Mather:    thirdly, 
be  an  unlaw-  property  in  himself:  and  lastly,  the  statute  of  limitations.     On 
ful     taking,  \\ye  ^rial  a  bill  of  exceptions  was  taken,  from  which  it  appears., 
ual    or  con-  ^na*  *ne  plaintiff  proved  that  the  horse  in  question,  was  the  pro- 
str.ictivepos-  perty  of  his  wife — before  her  intermarriage  with  him,  and  while 
session  ofthe  she  was  a  minor,  the  horse  strayed  from  her,  and  was  not  in  her 
planum,        actual  possession  for  five  years  before  the  commencement  of  the 
suit.     The  defendant  proved,  that  the  horse  in  question,  was 
in  the   possession    of  Philip  Creamer  for  about  three  years? 
who  sold  and  delivered  him  to  one  Lock,  who  sold  and   de- 
livered him  to  Elihu  Mather,  who  sold  and  delivered  him  to  the 
defendant.     It  was  claimed  that  the  horse  had  strayed  from  the 
plaintiff,  more  than  five  years  previous  to  the  commencement  of 
this  suit,  during  apart  of  which  time  the  plaintiff's  wife  was  a 
minor.     No  other  taking  was  proved  on  the  part  of  the  defend- 
ant than  the  aforesaid  sale  and  delivery,  except  that  it  was  pro- 
ved that  Creamer  took  the  horse  into  his  possession  after  it  stray- 
ed from  plaintiff's  wife.     The  jury  found  the  property  in  the 
plaintiff.      A  motion  was  made,  on  this  proof,  to  direct  a  non  suit, 
which  the  court  overruled,  but  gave  judgment  on  the  verdict 
for  the  plaintiff,  to  reverse  which  judgment  a  writ  of  error  was 
taken  to  this  court,  where  it  was  assigned  for  error,  that  the 
court  ought  to  have  directed  a  non-suit,  for  the  reasons,  First, 
Because  no  actual  taking  of  the  property  in  the  plaintiff's  dec- 
laration mentioned,  was  proved  to  have  been  done  on  the  part 
of  Wright,  the  defendant:  Second,  that  no  tortious  taking  ol  the 
said  property  was  shewn  on  the  part  of  said  Wright:  and  Third, 
that  no  taking  was  proved  from  the  plaintiff's  possession  by  any 
person. 

Opinion  of  the  Court  by  Justice  Browne.  This  was  an  ac- 
tion of  replevin,  brought  against  the  plaintiff  in  error,  for  the 
unlawful  taking  of  a  horse.  The  defendant  pleaded,  besides 
property  in  himself  and  property  in  a  third  person,  non  cepitf 
and  the  statute  of  limitations.  On  the  trial,  before  the  circuit 
court  of  Madison  county,  the  defendant  in  error,  the  plaintiff 
b^low,  proved  the  horse  was  claimed  to  belong  toplaintiff's  wife 
— That  it  was  also  claimed  by  Philip  Creamer,  who  sold  the 
horse  to  on^  Lock,  who  sold  it  to  one  Elihu  Mather,  who  sold  it 
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10  the  defendant.     This  was  all  the  evidence  of  taking  by  the  vandalia, 
defendant.  June> 1826- 

To  maintain  the  action  of  replevin,  there  must  be  an  unlaw- 
ful  taking,  from  the  actual,  or  constructive  possession  of  the 
plaintiff,  which  has  not  been  proved.      The  judgment  must  Ahhsthono 
therefore  be  reversed,  (a) 

Judgment  reversed. 

Starr  and  Cowles,  for  plaintiff  in  error. 
Blackwell,  for  defendant  in  error. 

(a)  Replevin  'iesfor  any  unlawful  taking"  of  a  chattel,  and  possession  by 
the  plaintili  and  an  actual  wrongful  taking  by  the  defendant,  are  neces- 
sary to  support  the  action.     Pangbum  v.  Palridge,,  7  Johns.  Rep    140. 

The  action  of  replevin  is  grounded  on  a  tortious  taking,  and  sounds  in  da- 
mages like  an  action  of  trespass.  Hopkins  v.  Hopkins,  10  Johns.  Rep. 
369 

At  common  law,  a  writ  of  replevin  never  lies,  unless  there  has  been 
a  tortious  taking,  either  originally  or  by  construction  of  law,  by  some  act 
wh'ch  makes  the  partv  a  trespasser  at  initio  JVleany  v.  Head,  1  Mason 
319 

!  he  plea  of  non  cepit  puts  in  issue  the  fact  of  an  actual  taking:  and  un- 
less there  has  iieen  a  wrongful  taking  from  the  possession  of  another,  it  is 
not  a  taking  within  the  issue:  and  a  wrongful  detainer  after  a  lawful  taking, 
is  not  equivalent  to  an  original  wrongful  taking.     Ibid 

A  mere  possessory  right  is  not  sufficient  to  support  this  action,  there  must 
be  an  absolute,  or  at  least,  a  special  property  m  the  thing  claimed.  5  Dane's 
Dig.  516. 
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VANDALIA^ 

June,  1826. 

Alsworth  Baker,  Appellant} 

agaiiisi 
Samuel  Whiteside,  Appellee, 

(APPEAL  FROM  MADISON.) 

As  a  general  Opinion  of  the  Court  by  Chief  Justice  Wilson.*  This  is  an 
al  rule'  /!ie  appeal  from  the  Madison  circuit  court,  in  an  action  of  cove- 
wriuen  a^  nan^  on  a  wr"iting  obligatcr}r,  executed  by  S.  Whiteside  to  A. 
g-reement  Baker,  in  the  penalty  of  §200,  that  if  he,  the  said  Baker,  should 
cannot  be  pay  to  the  said  "Whiteside,  §125,  on  or  before  the  first  day  of 
changed   by  October  next  ensuing,  he,  the  said  Whiteside,  would  execute 

parol,       but         i   j    t  ,i  i"i    its    i  •  •        i       r  • 

the  time  of  its  and  deliver  to  the  said  Baker,  a  deed  m  fee  simple,  tor  a  lot  in, 

performance  the  town  of  Edwardsville. 

may  be  ex-      Baker  avers  in  his  declaration,  that  he  did  pay  the  sum  of 

Toa decla-ra-  $>1^%  according  to  agreement;  nevertheless,  the  said  Whiteside, 

tiononacon-  did  not,  on  the  first  day  of  October,  or  at  any  time  before  or 

trsict  to  con-  since,  execute  and  deliver  to  the  said  Baker,  a  good  and  suffici- 

o^oufd     b°-  en^  deed,  altho'  often  requested  so  to  do.     To  this  declaration, 

deed,  if<gl25  the  defendant  pleaded  two  pleas: 

was  paid  at  a       1.  That  the  plaintiff  made  no  demand  of  the  said  defendant, 

certain  time,  for  \^e  deec}  specified,  and  that  the  said  defendant  was  always 

q         T^lpo  thtt  "  V 

no    demand  ready  and  willing  to  execute  the  same: 

was  made  for  2.  That  the  said  defendant  offered  to  make  the  deed  accord- 
the  deed,  &  ing  to  Ins  covenant,  and  the  said  plaintiff  objected,  and  said, 
that  defend-  w}jenhe  wished  the  deed  he  would  apply  for  it. 
ways  ready  Both  these  pleas  are  demurred  to,  and  the  question  presented, 
and  willing  forour  determination  is,  whether  or  not,  the  court  below,  erred 
to  execute  it,  in  overruling  the  demuirers. 

defendantoT-       ^s  tne  second  plea  presents  the  strongest  ground  of  defence, 
feredtomake  we  will  consider  it  first.     If  it  is  a  correct  principle  of  law,  and 
the  deed  ac-  that  it  is,  the  court  is  fully  satisfied,  that  he  who  prevents  a  thing 
cording     to  j.        being  done,  shall  not  avail  himself  of  the  non-performance 
andthe  plain-  ne  nas  occasioned,  the  demurrer  was  correctly  overruled.    The 
tiff  objected  plaintiff's  conduct,  can  be  considered  in  no  other  light,  than  a 
&  said  when  waiver  of  the  condition  of  the  bond  so  far  as  related  to  the  time 
the  deed1  he  °^  *ts  performance.     As  a  general  rule,  it  is  true,  that  the  terms 
would  apply  of  a  written  agreement,  cannot  be  changed  by  parol,  but  that 
for  it,is good,  the  time  of  its  performance  may  he  extended,  is  settled  by  a  va- 
riety of  cases;  that  of  Keating  v.  Price,  1  Johns.  Cases,  22,  is 
directly  in  point.     In  that  case,  the  defendant  promised  in  wri- 
ting, to  deliver  a  quantity  of  staves,  on  or  before  the  first  day  of 
May,  1798.     The  defendant  on  the  trial,  proved,  that  in  Janu- 
ary, 1798,  the  plaintiff  agreed  to  extend  the  time  until  the  spring 
following.     The  court  said,  that  an  extension  of  time  may  often 

*  Justice  Smith  having  been  counsel  in  this  cause,  gave  no  opinion. 
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'he  essential  to  the  performance  of  contracts,  and  there  can  be  vanbalia, 
no  reason  why  a  subsequent  agreement  for  that  purpose,  should  June,  i82o. 
not  be  valid,  and  proved  by  parol  evidence. 

The  first  plea,  the  court  is  of  opinion,  is  also  crood.     Accord-      u*'  "TTATE 
ing  to  the  true  construction  of  the  contract,  no    time  is  fixed  T 

for  executing  and  delivering  the  deed;  a  demand  by  the  Buckmaster 
plaintiff  was  therefore  necessary,  and  as  no  such  demand  is  aver- 
red specially,  the  demurrer  to  the  plea  was  correctly  overruled. 
The  judgment  of  the  court  below  is  affirmed, and  the  cause  re- 
manded, with  leave  to  the  plaintiff  to  withdraw  his  demurrer, 
and  take  issue  on  the  pleas  filed,  (a) 

Judgment  affirmed. 

Starr,  for  appellant. 

Cowles,  for  appellee. 

(a)  3  Durnford  and  East's  T.  R.  591.  Philip's  Evidence,  439.  The  lime 
of  the  performance  of  the  condition  of  a  bond  may  be  enlarged  by  a  parol 
agreement  between  the  parties.  Fleming  v.  Gilbert,  3  Johns.  Rep.  528, 
See  also,  Thompson  v.  ICetchum,  8  Johns.  Hep.  189. 


EC-r 

>  Plaintiffs  in  error. 

NIC,  J  ■* 


The  President  and  Direc- 
tors oe  the  State  Ban) 

against 
Nathaniel  Buckmaster,  Defendant  in  error. 


(ERROR  TO  MADISON.) 

This  was  a  scire  facias  brought  by  the  plaintiffs  in  the  circuit  The  omission 
court  of  Madison  county,  against  the  defendant,  then  sheriff  of  ,n  a  wnt'  of 
said  county,  to  foreclose  a  mortgage  executed  by  him  to  the  ««'nleneoole 
state  bank.  A  motion  was  made  by  defendant's  counsel,  to  dis-  of  the  state 
miss  the  suit,  on  the  ground  of  irregularity  in  the  scire  facias,  °f  Illinois  to 
the  words,  "the  people  of  the  state  of  Illinois  to  the  coroner  ^e cortoer," 
p  ht     i-  r    ii  -.       -i  -  ,     i         *  i.  i       &c-  is  a  mere 

oi  Madison  county,     having  been  omitted.     A  motion  was  also  misprision  of 

made  by  the  plaintiffs'  counsel  to  amend  the  scire  facias,  which  the  clerk,and 
il\e  court  overruled,  and  sustained  the  motion  of  defendant,  to  is  amendable, 
dismiss.     The  errors  assigned  are,  in  dismissing  the  scire  facias, 
and  in  disallowing  the  amendment, 

Opinion  of  the  Court  by  Justice  Lockwood.  The  only  ques- 
tion submitted  in  this  case  is,  whether  the  court  ought  to  have 
suffered  the  amendment  asked  for.  The  mistake  committed 
in  the  scire  facias;  is  clearly,  a  clerical  error,  and  upon  the  prin- 
ciple assumed  by  late  cases,  that  the  court  will  amend  all  such 
errors,  the  court  below  ought  to  have  permitted  it.  The  mis- 
take in  this  case,  could  not  lead  to  any  misapprehension,  or  in 
jthe  least  tend  to  surprise  the  party.     The  doctrine  of  amend- 
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vandalia,  merits,  is  well  calculated  to  advance  justice   and  prevent  de- 
June,  1826.   iav#     Tke  constitution   requiring*   that    writs,  &c.   shall  run 
"  in  the  name  of  the  people  of  the  state  of  Illinois,"  seems  to  be 
directory  to  the  clerk,  or  person  issuing  the  process,  and  the 
omission  of  the  words,  is  a  mere  misprision  of  the  clerk,  and 
Buckmaster  ought  not  to  work  an  injury  to  the  plaintiffs.     The  court  there- 
s     ^rt"     »  fore  erred,  in  dismissing  the  scire  facias,  and  entering  judgment 
against  plaintiffs  for  the  costs.     The  judgment  is  reversed  with 
costs,  and  the  cause  remanded  to  the  circuit  court  of  Madison, 
for  further  proceedings,  (a) 

Judgment  reversed, 
Cowles,  states'  attorney,  for  plaintiff  in  error. 

J.  Reynolds,  for  defendant  in  error. 

(a)  Generally,  all  amendments  are  within  the  discretion  of  the  court, 
and  are  allowed  in  furtherance  of  justice,  under  the  particular  circumstan- 
ces of  the  case.  6  Dane's  Dig.  280.  A  writ  amended  by  adding  the  clerk's 
name,  on  paying  costs.     Ibid,  295 

A  ca  sa.  on  which  the  defendant  had  been  taken  was  allowed  to  be  amen- 
ded by  adding  the  tesatum  clause.  3  Johns  Rep.  144.  5  Johns.  Rep  163. 
2  Term.  Rep.  7o7.  5  Johns.  Rep.  100.  1  Johns.  Cas  31.  3  Johns.  Rep. 
443. 

Amendments  are  reducible  to  no  certain  rule.  Each  particular  case 
Unust  be  left  to  the  sound  discretion  of  the  court.  The  best  principle  seems 
to  be,  that  an  amendment  shall  or  shall  not  be  permitted,  as  it  will  best  tend 
to  the  furtherance  of  justice.  1  Bin  369.  Clerical  errors  may  be  amended 
jn  a  criminal,  as  well  as  in  a  civil  case.  2  Bin.  514.  Mistakes,  and  mispris- 
ions of  the  clerk,  may  be  amended  at  any  time.  Hanley  \.  Deives  Miss. 
Rep.  17  Vide  2  Tidd's  Prac.  1036  2  Bos  &  Pull.  275.  9  Johns.  Rep 
386.     1  Bos.  &  Pull.  3.1, 137,  329.     5  Ibid,  103. 
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Thomas  Reynolds,  Appellant, 

against 
James  Mitchell,  and  others,         Appellees. 

(APPEAL  FROM  ST.  CLAIR.) 

This  was  a  bill  in  chancery  filed  by  Reynolds  against  Mitch-  .  Where  a 
ell  and  others.  The  bill  states  that  Reynolds  made  his  note  in  i^ered*  by 
1821,  to  one  Wm.  Small,  for  one  hundred  state  paper  dollars,  or  a  justice  of 
bills  of  the  state  bank  of  Illinois,  which  Small  assigned,  in  the  the     peace, 

s:*;ne  year  to  Mitchell  who  is  made  defendant  to  the  bill,  and     r  a  ?feaitel!' 

,        -  i  -i*-.     i     ii  •  c      •  i  ct        ii      r  i     i  i  j   amount  than 

tiiat  said  Mitchell,  as  assignee  oi  said  Small,  attervvards  brought  t|,e    defend- 

his  action  on  said  note,  before  one  Edmund  P.  Wilkinson,  a  ant  owes,  his 
justice  of  the  peace  for  St.  Clair  couniy  on  the  21st  of  Septem-  remedy  is 
ber,  1832,  and  obtained  a  judgment  on  said  note  for  99  dollars  "°t;Q^  a|50p  '" 
and  99  cents,  and  that  said  Wilkinson,  who  is  also  made  defendant,  court  ofVqui- 
combining  and  confederating  with  the  said  Mitchell  to  defraud  ty,  butbyap- 
said  Reynolds,  rendered  iudsrment  on  said  contract  for  so  much  P.  *°  f 
*■  c/      o  circuit  court. 

specie,  when  the  said, paper,  when  the  note  became  due,  was      jt  IS  r\g\£ 

worth  only  49  cents  to  the  dollar,  and  that  the  justice  had  no  to  dissolvean 
power  to  give  judgment  for  the  nominal  amount  of  the  note  in  injunction.  & 
specie.     The  bill  further  alledges  that  Reynolds,  at  the  time  bin" 'without 
the  judgment  was  rendered,  offered  to  the  justice,  the  amount  compelling 
of  the  note  in  bills  of  the  state  bank,  which  were  refused — that  &n      answer 
an  execution  has  issued  on  said  judgment  for  specie  which  Key-  jfm  ? 
nolds  replevied  for  three  years,  after  the  expiration  of  which, 
another  execution  issued  for  specie  which  was  levied  on  the 
personal  property  of  Reynolds.     The  bill  prays  for  an  injunc- 
tion, and  the  defendants  to  answer,  &c.     Mitchell  alone  an- 
swered the  bill,  admitting  the  purchase  of  the  note  from  Small, 
and  the  rendering  judgment  thereon,  and  the  replevy,  &c.  but 
denies  that  Reynolds  ever  offered  to  the  justice  the  amount  of 
the  note  before  the  judgment,  averring  his  willingness  to  take 
it  before  the  judgment,  but  not  after,  and  contended,  that  as 
Reynolds  did  not  pay  the  note  m  state  bank  paper  before  the 
judgment,  and  when  it  was  due,  that  he  was  entitled,  therefore, 
to  recover  the  value  of  the  amount  of  said  state  paper,  at  the 
time  the  note  fell  due,  and  that  said  justice,  had  a  right  to  de- 
termine judicially  what  that  value  was,  and  that  he  did  deter- 
mine it  to  be  99  dollars  and  99  cents,  as  stated  in  the  bill.     Re 
also  pleads  the  judgment  and  replevy  in  bar  of  ail  equity — de- 
ires  that  state  paper  was  not  worth  more  than  40  cents  to  the 
d  )ilar,  and  ail  fraud,  combination,  &c.     Upon  filing  this  answer 
a  motion  was  made  to  dissolve  the  injunction  and  dismiss  the 
bill,  which  was  sustained  by  the  court,  and  an  appeal  taken  to 
this  court.     It  was  assigned  for  error  that  the  court  erred  in 
dismissing  the  bill  and  dissolvings  the  injunction,  for  the  reason. 
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vandalia,   First,  because  the  justice  had  no  right  by  law,  to  render  a  judg- 
June,  1826.   menj-  for  specie,  on  the  note:  and  Second,  because  a  decree 
was  made,  and  the  injunction  dissolved,  when  the  parties  in  in- 
ters       terest,  and  charged  in  said  bill,  had  not  answered,  to  wit,  the 
TuomIs  axd  justice  F/ilkinson. 
others.  Opinion  of  the   Court  by  Justice  Lockwood.     The  court  are 

of  opinion,  that  the  appellant  has  misconceived  his  remedy. 
If  the  judgment  before  the  justice  was  rendered  for  too  great 
an  amount,  the  remedy  was  an  appeal  to  the  circuit  court. 
The  plaintiff  having  neglected  to  take  an  appeal,  cannot  now 
be  relieved  in  equity.  The  court  had  a  right  to  dismiss  the 
bill,  and  dissolve  the  injunction,  without  compelling  an  answer 
from  all  the  defendants.  The  judgment  is  affirmed  with  costs. 

Judgment  affirmed'. 

Cobles,  for  appellant. 

Blackivell,  for  appellee. 


Henry  Hays,  adm'r.  Appellant* 
against 

Thomas  )  n      77 

>  Appellees, 

THERS,        )  lr 


John 

and  other 


(APPEAL  FROM  ST.  CLAIR.) 

The  compu-  This  was  a  suit  in  chancery,  brought  by  the  appellees  against 
tation  o   tie  ^     appellant,  for  a  share  of  the  estate  of  an  intestate,  to  whom 

civilians  is  a-  rr  ..,,...  ' 

dopted  to  as-  they  claimed  to  be  the  heirs  at  law. 

certain  who  Opinion  of  the  Court  by  Chief  Justice  Wilson.  The  first  ques- 
t?e  tnext  °f  tion  presented  in  this  case  is,  who  are  the  next  of  kin  in  equal 
testate.       "  degree,  to  the  intestate.     It  appears  from  the  bill,  that  the  in 

Where    a  testate  died  without  issue,  but  that  he  left  a  mother,  brothers  and 
person    dies  §isters. 

su^or  father"  According  to  the  computation  of  the  civilians,  the  father  and 
but  mother,'  mother  are  related  to  their  children  in  the  first  degree,  and  bro- 
brothers  and  thers  and  sisters  in  the  second.  According  to  the  rule  of  Hil- 
mSeristhe  hoUSR  V*  Chester>  3  Daj's  ReP'  1C6>  210>  the  computation  of 
heir  to    her  son's  whole  estate. 

If  the  court,  in  looking  into  the  whole  record,   find  a  decree  has  been  entered  in  fa- 
vour of  persons  not  entitled  to  it,  this  court  is  bound  to  reverse  it. 

An  entire  judgment  against   several  defendants  cannot  be  affirmed  as  to  one,  and  re- 
versed as  to  the  others,  and  the  same  rule  should  prevail  as  to  plaintiffs. 


AND 
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the  civilians  is  adopted,  to  ascertain  who  are  next  of  kin,  and  vaxd.vlt.y, 
this  rule  prevails,  whether  the  expression  is  used  in  relation  to   June,  1826. 
the  descent  of  real  or  personal  estate..    The  court  thinks,  that    ^?^~**s 
the  civil  law  mode  of  ascertaining  who  are  next  of  kin,  ought        IL'-XS 
to  be  adopted  in  construing  our  statute,  as  being  more  agreeable  Thom\'s 
to  the  nature  of  things,  and  more  conformable  to  adjudged  ca-      others 
ses.     The  mother  is  therefore  to  be  considered  the  next  of  kin 
to  the  intestate,  and  entitled  to  the  whole  of  her  son's  estate.     It 
is,  however,  objected,  that  it  is  now  too  late  to  take  the  advan- 
tage, that  persons  are  complainants  in  the   bill  in  whose  favour 
a  decree  has  been  made,  who  are  not  by  law   entitled  to  such 
decree,  because  no  objection  was  taken  below  to  the  improper 
joinder  of  parties  who  have  no  interest  in  the  suit.     This  ob- 
jection cannot  prevail,  however  much  the  court  may  regret  that 
so  much  expense  has  been  incurred  before  the  discovery  of  the 
error.     The  court  is  bound  to  look  into  the  whole  record,  and 
if  they  rind  a  decree  has  been  made  in  favor  of  persons  who 
are  not  entitled  to  it,  they  are  bound  to  reverse  it.     4  Hen.  and 
Munf.  200.     16  Johns.  Rep.  348. 

A  further  question  arises  here,  whether  the  decree  may  not 
be  reversed  in  part  and  affirmed  m  part.  This  may  be  done, 
where  the  decree  or  judgment  is  in  distinct  parts,  but  in  this 
case,  the  decree  is  for  an  aggregate  sum  to  all  the  complainants. 
It  has  been  decided,  that  an  entire  judgment  against  several 
defendants,  cannot  be  affirmed  as  to  one,  and  reversed  as  to  oth- 
ers, 14  Johns.  Rep.  417;  and  the  same  rule  should  prevail  as 
to  plaintiffs.  The  decree  must  therefore  be  reversed.  The 
court  have,  however,  a  discretion  as  to  costs,  and  inasmuch  as 
the  defendant  did  not  avail  himself  of  the  error  below,  and  the 
mistake  appears  to  be  mutual,  the  court  order,  that  each  party 
pay  his  own  costs,  both  here,  and  in  the  court  below,  (a) 

Decree  reversed. 

Cozcles,  for  appellant. 

Blackwell,  for  appellee. 

(a)  The  next  of  kin  are  those  who  are  so  determined  by  the  civil  law, 
by  which  the  intestate  himself  is  the  terminus  a  quo  the  several  degrees  are 
numbered.  Under  that  rule,  the  father  stands  in  the  first  degree,  the  grand- 
father and  grandson  in  the  second,  and  in  the  the  collateral  line,  the  com- 
putation is  from  the  intestate,  up  to  the  common  ancestor  of  the  intestate, 
and  the  person  whose  relationship  is  sought  after,  and  then  down  to  that 
person.  According  to  that  rule,  the  intestate  and  his  brothers,  are  related 
in  the  second  degree,  the  intestats  and  his  uncle  in  the  third  degree.  2 
Kent's  Comm.  33y. 

The  court  of  king's  bench  declared  in  the  case  of  Blackborough  v.  Davis, 
IP.  \Vms41.  2  Vesey,  215,  that  the  father  and  mother  had  always  the 
preference  before  the  brothers  and  sisters,  in  the  inheritance  of  the  perso- 
nal estate,  as  being  esteemed  nearer  of  kin. 

IS 
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VANBALIA*       Under  the  statute  of  distributions,  claimants  take  per  stirpes  only  whea 

June    1826.    they  stand  in  unequal  degrees,  or  claim  by  representation,    but  when   they 

\a0*^s~*^'     are  a^'  'n  e<lual  degree  as  three  brothers,  three  nephews,  &c.  they  take  per 

capita,  or  each  an  equal  share.     2  Kent's  Comm  342. 

Hats  Our  statute  of  distributions  passed  in  1829,  ("Laws  of  1829,  page  206 J 

v-  declares  that  where  there  shall  be  no  children  of  the  intestate,  nor  descend- 

Thomas  and  ants  of  such  children,  and  no  widow,  then  the   estate    goes  to  the  parents, 

others,        brothers  and  sisters  of  the  deceased  person  and  tin  ir  descendants,  in  e  ;ual 

parts  among  them;  if  there  be  a  widow  and  no  child,  or  descendants  of  a 

child,  then  the  one  half  of  the  real  estate,  and  the  whole  of  the  personal 

estate  shall  go  to  the  widow  as  her  exclusive  estate  forever      If  there  be  no 

children  or  descendants  of  children,  and  no  widow,  no  parents,  brothers  or 

sisters,  or  descendants  of  brothers  and  sisters,  then  the  estate  descends  in 

equal  parts  to  the  next  of  kin  to  the  intestate,  in  equal  degree,  computing 

by  the  rules  of  the  civil  law. 

From  this  law,  it  will  be  perceived  that  the  rule  of  distribution  as  decla- 
red in  the  case  of  Haysx.  Thomas,  is  now  altered. 

Where  a  judgment  is  entire,  there  must  be  a  total  affirmance  or  reversal. 
12  Johns.  Itep.  434. 


END  OF  JUNE  TERM.- 


ARGUED  AND  DETERMINED 
IN 

tfajtn  bwip  miasma  @®w®^ 

OF  THE 

STATE  OF  ILLINOIS, 

IN  DECEMBER  TERM,   1826. 


Present     WILLIAM  WILSON,  Chief  Justice. 
THOMAS  C.  BROWNE,      ) 
SAMUEL  D.  LOCK  WOOD,  V  Associate  Justices. 
THEOPHILUS  W.  SMITIlA 


Ladd  and  Taylor,  Plaintiffs  in  crror^ 

against 
Ninian  Edwards,  Defendant  in  error, 

(error  to  pope.)  , 

Opinion  of  the  Court  by  Justice  Smith.  This  is  an  action  If  a  suit  is 
against  three  joint  and  several  obligors.  brought     a- 

The  principal  error  relied  on  by  the  counsel  for  the  plaintiff  [["more  ob^ 

in  error,  is,  the  discontinuance  of  proceedings  as  to  one  of  the  Hgors    in  a 

defendants  on  whom  process  was  not  served,  but  who  appeared  bond,onsome 

by  attorney.     Several  decisions  of  the  supreme  court  of  Ken-  .mpro* 

j  j  i  cess    is    not 

tucky  are  cited  as  supporting  the  objections  urged.     Those  de-  served,    the 
cisions  are  inapplicable  to  the  present  case,  because,  they  relate  regular 
to  cases  of  a  different  character  from  that  before  the  court.  c0»rse  .'Mo 
The  31st  section  of  the  act  of  22d  of  March,  1819,*  regulating  mehtagainfi 
the  practice  in  the  supreme  and  circuit  courts  of  this  state,  pro-  those      on  ' 

whom     pro- 
cess has  been  served,  and  by  set.  fa.  against  those  not  served. 

Where  a  party  defendant  appears  and  pleads  by  attorney,  without  process,  it  is  error 
to  proceed  to  judgment  against  those  who  have  been  served,  without  also  taking  judg- 
ment against  him  who  thus  appeared  by  attorney. 

If  such  defendant  should  die  after  pleu  hied,  and  before  judgment,  his  death  should  be 
noticed  on  the  record, 

*  Laws  ef  1819,  page  14,7. 


140 


CASES  IN  THE  SUPREME  COURT 


Euwauds. 


vakdalia,  \ides,  that  the  plaintiff  may  proceed  to  judgment  against  those 
Dec  l!26.  on  whom  process  is  served;  and  by  scire  facias  against  those  on 
whom  it  may  not  be  served,  Theie  is,  however,  a  discontinuance 
after  the  appearance  of  the  defendants,  which  cannot  be  cured, 
and  which  is  clearly  error.  The  statute  can  afford  no  means  of 
curing  it.  One  of  the  defendants  was  not  served  with  process, 
yet  he  appeared  by  attorney  and  pleaded.  Against  him  no 
judgment  has  been  entered.  As  this  court  must  presume  this 
appearance  to  have  been  authorised,  and  as  no  proceedings  have 
been  had  against  him  after  his  appearance  and  plea,  and  the 
judgment  has  been  entered  against  the  other  two  defendants 
only,  it  is  most  evidently  erroneous.  If,  as  was  remarked  in  the 
argument,  he  died  after  plea  filed,  and  before  the  entry  of  the 
judgment,  the  suggestion  of  his  death  should  have  appeared  on 
the  record.  The  court  cannot  pass  beyond  the  record  to  ascer- 
tain the  fact.  Let  the  judgment  be  reversed  with  costs,  and. 
the  cause  remanded  to  the  court  below  with  leave  to  the  plain- 
tiff to  proceed  anew. 


Judgment  reversed. 


Starr,  for  plaintiffs  in  error. 


Cozclcs,  for  defendant  in  error* 


OF  THE  STATE  OF  ILLINOIS.  Hi 

YANDAL1A, 

Uec.  1826. 

Thomas  Mason,  Appellant,  Mason 

"gainst  TnE  gTATB 

The  President  and  Directors)  a      ,,  Bank. 

«  t,  T  >  Appellees. 

OF  THE  OTATE  BANK  OF  ILLINOIS.^  rj 

(APPEAL  FROM  EDWARDS.) 

Opinion  of  the  Court  by  Justice  Smith.  The  extremely  im-  To  authorize 
perfect  state  in  which  this  cause  is  presented  to  the  court  by  the  sheriff iiv- 
the  record,  has  led  to  some  embarrassment  as  to  the  course  which  to  the  right 
ought  to  be  adopted  in  the  disposition  to  be  made  of  it.  Wheth-  of  property, 
er,  from  its  manifest  imperiections  and  omissions,  it  ought  not  Jt  1S  "e.cessa- 
to  be  dismissed  as  presenting  no  absolute  question  for  the  de-  should  be  a 
termination  of  this  court,  or  whether  by  determining,  from  the  taking- of per- 
record  itself,  that  no  case  is  presented,  of  which  the  court  be-  sonal  prop- 
low  had  jurisdiction,  to  reverse  the  judgment  of  the  court  be-  of  ex'on^re- 
low  for  that  cause.  gulai  ly  issu- 

It  is  alone  by  inference,  that  this  court  can  imagine,  what  the  ed  at  the  suit 

real  cause  of  enquiry  and  adjudication,  was  intended  to  have  ,     a  p]ain1-lff 
,,         •        .         J  tii  i  i   against  a  tie- 

been  in  the  circuit  court.     It  would  seem  to  relate  to  an  appeal  fondant  and 

from  some  enquiry  had  before  a  sheriff  as  to  the  right  of  perso-  a  claim  inter- 
nal property,  taken  in  execution  at  the  suit  of  some  one,  under  P«sed  by  a 
the  act  of  lUth  of  January,  1825,*  amendatory  of  an  act  pre-  A"d  |nei,?°sne' 
scribing  the  mode  of  trying  the  right  of  property  in  certain  0f  an  appeal 
cases,  approved  the  7th  of  February,  1823.     But  whether  or  to  the  circuit 

not  such  was  the  case,  we  are.  from  the  record,  left  entirely  to  courtj  al! the 

»■?;■■■  '  J  proceedings 

conjecture.  before     the 

By  the  2d  section  of  this  act,  it  is  made  the  duty  of  the  she-  sheriff  are  to 
riff,  whenever  property  is  taken  by  him  under  execution,  and  be  transmit- 
shall  be  claimed  by  a  person  not  a  party  to  the  writ  of  execu-  a^.e'  ,'ot  ^ 
tion,  to  ascertain  the  right  of  property,  through  the  intervention  circuit  court 
of  a  jury  of  twelve  men,  before  whom  the   respective  parties  cannot  exer- 
may  exhibit  their  evidence,  reserving  to  either  party  the  right  c.isejunsdic- 
of  appealing  from  such   decision,  to  the  circuit  court  of  the      *  Laws  of 
county,  where  such  decision  may  be  had.     In  case  of  an  appeal  1825,    page 
from  the  decision   had  before  the  sheriff,  it  is  made  his  further  69- 
duty  to  transmit  to  the  clerk  of  the  circuit  court  of  the  county 
of  which  he  is  sheriff,  ten  days  before  the  first  day  of  the  term 
of  the  court  next  following  the  time  of  such  enquiry  had  before 
him,  all  the  proceedings  by  him  had  in  such  case,  and  the  cir- 
cuit court  may  review  the  same  in  such  manner  as   it  shall  di- 
rect. 

From  the  provisions  of  the  law,  it  clearly  follows,  that  there 
must  have  been  a  taking  of  personal  property  under  a  writ  of 
execution  regularly  issued  at  the  suit  of  a  plaintiff,  against  a  de- 
fendant, and  a  claim  interposed  by  a  third  person  to  authorise 
an  inquiry  by  the  sheriff,  and  that  in  case  of  appeal,   all   the 
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vandalia,  proceedings  are  to  be  transmitted  to  the  circuit  court  in  the 
Dec.  1826.  manner  directed  by  the  act.  In  the  present  case,  nothing  ap- 
v°*#^v^,**,^'  pears  to  shew  that  the  sheriff  could  assume  jurisdiction  of  the 
Mason  enquiry,  if  it  be  admitted  by  the  proceedings  set  forth  by  the 
The  State  record,  (which  is  certainly  very  doubtful)  that  such  an  enquiry 
Bank..       was  ever  made. 

For  ought  that  appears  to  this  court,  no  writ  of  execution  ever 
issued  at  the  suit  of  any  one,  no  personal  or  other  property,  was 
ever  taken  from  the  possession  of  the  defendant,  or  third  person, 
nor  have  proceedings  relative  to  such  an  enquiry  ever  been  re- 
turned into  the  circuit  court  of  Edwards  county.  How  then 
could  the  circuit  court  of  Edwards  county  ever  assume  juris- 
diction of  the  supposed  controversy,  when  none  appears  to  have 
existed  before  the  sheriff?  The  circuit  court  could  alone  en- 
tertain jurisdiction  of  the  matter  of  enquiry  before  the  sheriff, 
as  an  appellate  court,  and  in  proceeding  to  review  the  enquiry  be- 
fore the  sheriff,  is  it  not  indispensable,  that  the  proceedings  had 
before  him,  should  have  been  returned  to  the  court  to  enable  it 
to  exercise  jurisdiction  in  the  case?  It  is  urged,  that  the  par- 
ties by  their  appearance,  have  given  the  court  jurisdiction. 
This  to  a  certain  extent  is  true,  if  the  court  had  jurisdiction  of 
the  subject  matter,  but  that  subject  matter  must  be  presented  to 
the  court  in  a  fonn  sufficiently  definite  for  it  to  judge,  whether 
or  not  it  has  such  jurisdiction.  Here  the  difficulty  arises,  that, 
altho'  the  parties  did  appear  and  proceed  to  a  hearing,  no 
cause  or  subject  matter  appears  to  have  been  presented,  upon 
which  the  court  would  give  a  judgment.  It  is  the  want  of  this, 
that  vitiates  the  whole  proceedings  in  the  circuit  court.  The 
irregularity,  in  omitting  to  shew  the  character  of  the  proceed- 
ings before  the  sheriff,  and  the  entire  absence  in  the  record  of 
any  description  of  complaint,  which  could  form  the  subject  of  a 
judicial  investigation,  is  too  manifest  to  warrant  a  doubt  of  the 
want  of  jurisdiction  in  the  circuit  court,  notwithstanding  the 
appearance  of  the  parties. 

I  am  therefore  of  opinion  that  the  judgment  be  reversed  and 
that  the  plaintiff  in  error  recover  his  costs. 

Judgment  reversed, 
Eddy,  for  plaintiff  in  error. 

Robinson,  circuit  attorney,  for  defendant  in  error. 
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TAXDALIA, 
Dec.  1826. 


Anson  Collins,  Appellant ,  Collins 

against  „,    v- 

John  Waggoner,  Appellee. 

(APPEAL  FROM  MADISON.) 

Opinion  of  the  Court  by  Chief  Justice  Wilson.*  The  only  Trespasswill 
question  presented  by  this  case,  for  the  decision  of  the  court,  is,  he,if  tbe  pro- 
whether  the  proper  form  of  action  has  been  adopted.  ed)  or  if>  af_ 

The  facts  in  the  case  are,  that  Waggoner  sued  Collins  in  re-  ter  it  has 
plevin  for  a  cow,  upon  which  issue  was  taken,  and  a  verdict  and  done  its  of- 
judgment  for  Waggoner.  Collins  also  pleaded  a  judgment  Cer'pr0ce°eds 
against  Waggoner  on  which  an  execution  issued,  by  virtue  of  to  act  under 
which,  a  constable  took  the  cow  and  sold  her,  and  he  became  color  of  it,bf 
the  purchaser.     To  this  plea,  Waggoner  replied  that  the  cause  fui'eC]I^nt-ff 

of  action  upon  which  the  judgment  was  rendered,  accrued  be- x^„     De_ 

fore  the  first  of  May,  1821,  that  there  was  no  endorsement  on  come  both  li- 
the execution  to  take  the  notes  of  the  state  bank ;  that  before,  ab,e  as  tres" 
and  after  the  cow  was  taken  by  the  execution,  he  offered  to  pay  pas 
it  in  notes  of  the  state  bank,  or  replevy  it  for  three  years,  and 
that  Collins  would  not  permit  it  to  be  dene,  but  directed  the 
constable  to  levy.  To  this  replication  there  was  a  demurrer, 
which  was  overruled;  the  case  was  then  tried  upon  the  issue  of 
non  cepit,  and  a  verdict  and  judgment  for  Waggoner.  It  is  con- 
tended that  trespass  will  not  lie  for  any  act  done  under  a  pro- 
cess regularly  issued  from  a  court  having  competent  jurisdiction. 
This  rule  is  true  as  regards  acts  in  conformity  with  the  authori- 
ty conferred  by  the  process,  even  though  there  should  be  malice 
in  the  manner  of  executing  it.  But  if  the  process  is  abused, 
trespass  will  lie,  or  if,  after  having  done  its  office,  the  officer  pro- 
ceeds to  act  under  colour  of  it  by  the  direction  of  the  plaintiffs, 
they  both  become  liable  as  trespassers. 

In  this  case  before  the  justice,  the  statute  permitted  the  de- 
fendant to  discharge  the  execution  in  the  notes  of  the  state  bank, 
or  replevy  it  for  three  years,  which  he  offered  to  do,  but  the 
plaintiff  in  the  execution  refused  to  permit  it  to  be  done.  If  he 
had  stopped  here  he  would  not  have  been  liable  as  a  trespasser, 
but  he  became  so,  by  the  subsequent  levy  of  the  execution  by 
the  constable,  under  his  directions,  because  it  had  spent  its  force 
and  was  officially  dead.  The  taking  of  the  cow,  therefore,  was 
tortious  and  no  more  authorised  by  the  execution,  than  the  ta- 

*  Justices  Lockwood  and  Smitu  having  been  counsel  in  this  cause,  gave 
no  opinion. 
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v  and  alia,  king  of  the  property  of  a  third  person.     The  judgment  of  the 
Dec.  1826.    court  below  is  affirmed,  (a) 

Judgment  affirmed. 
Flack  and        S{        for  appellant. 

Johnson.  '  rr 

T. 

Askent.  Cowles,  for  appellee. 

(a)  If  a  sheriff'  levy  an  execution  after  the  return  day,  by  the  direction  of 
the  plaintiff'  and  his  attorney,  they  are  all  trespassers.  Vail  v.  Lewis,,  & 
Johns    Rep. 450 

An  execution,  after  the  expiration  of  the  time  within  which  it  is  made 
returnable,  is  of  no  force  and  an  arrest  under  it  is  a  trespass.  Stoyel  r. 
Lawrence  and  Adams,     o  Da/s  Uep.  1. 


John  Flack  and 
Robert  B.  Johnson. 


Plaintiffs  in  error. 


against 


John  Ankbny, 


Defendant  in  error. 


(ERROR  TO  JACKSON.) 


A  warrant       Opinion  of  the  Court  by  Justice   Lookwood.     This  is  an  ac- 
which  states  (jon  0f  trespass  and  false  imprisonment,   brought  by  i^nkeny 

in  substance,  •      ,   t,>      i  •      .•  c  ,i  r      -n         lT    •        • 

that  A  B  had  againgt  *  lack,  a  justice  ol  the  peace,  for  illegally  issuing  a  war- 
made  com-  rant,  and  against  Johnson  for  executing  it.  The  defendants  be- 
plaint  on  low  demurred  to  the  plaintiff's  declaration,  on  which  demurrer, 
oath,  that  c.  jU(jgment  was  given  for  the  plaintiff,  and  his  damages  assessed 
ers  had  vio-  Dv  a  juT  of  enquiry.  The  only  question  presented  in  this  case, 
lently  assaul-  is,  whether  the  plaintiff  below  basset  out  a  sufficient  cause  of 
ted  and  bea-  action  in  his  declaration. 

the  "officer  ^iie  declaration  states,  that  Flack,  as  justice  of  the  peace, 
required  to  unlawfully  issued  a  warrant  in  substance  as  follows,  to  wit: 
arrest  them  "Commanding  any  constable  of  Jackson  county,  to  take  the 
th  h if  "^  bc-dv  of  Ankeny  and  others,  and  bring,  &c.  to  answer  the  com- 
the  justice,  plaint  of  Edward  Valentine  in  a  case  of  assault  and  battery,  and 
contains  eve-  threats  of  his  life,  on  the  night  of  the  ISth  of  this  instant,  where- 
ry  thing-  es-  m  |ie  }ias  this  day  personally  appeared  before  me,  and  solemnly 
valid  war-  swore  that  they  struck,  kicked  and  whipped  him.  so  as  to  mangle 
rant.  his  body  most  cruelly,'''  and  given  under  the  hand  and  seal  of  the 

At     com-  justice.     The  declaration  further  states,  that  "  on  said  warrant  is 

mon  law,   a  the  following  endorsement,  to  wit:  "I  depute  Robert  B.  John- 
justice    mav  f  .  .  .  '  „  f,     .  ,  r  .  , 
authorize  a"-  son,  constable,    which  warrant  so  unlawfully  issued  as  aloresaid, 

ny  person  he  was  by  the  said  Flack  directed  to,  and  handed  over  to  the  said 

pleases,to  be  j0]inson   deputed  as  aforesaid."  and  that  Johnson  executed  the 

his  officer,  &  r 

under  the  act  of  22d   March,   1819,  a   magistrate    can   appoint  a  constable   in  a  criminal 

case  where  there  is  a  probability  that  the  criminal  will  escape, 

Where  a  justice   has  jurisdiction,  but  proceeds  erroneously,  he  is  not  a  trespasser, 
but  where  he  has  not  jurisdiction,  he  is. 
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Same,  by  arresting  the  said  Ankeny.     This  is  the  substance  of 
the  complaint. 

This  warrant  contains  every  thing  that  is  essential  to  a  valid 
warrant.     It  states,  in  substance,  tho'  perhaps  not  very  formally, 
,that  Valentine  had  made  complaint  on  oath,  that  he  had  been 
violently  assaulted  and  beaten,  by   \nkeny  and  others,  and  the     Ankejtt. 
officer  was  required  to  arrest  the  offender,  and  bring  him  before 
the  justice.      See  1  Ch.  Crim.  Law,  38  to  64.     The  justice 
had  jurisdiction  over  the  offence  charged  against  Ankeny,  and 
he  seems  to  have  fully  complied  with  the  27tn  section  of  the  act, 
entitled,  "  x\n  act  to  regulate,  and  define  the  duties  of  justices 
of  the  peace  and  constables,"  approved  18th  Feb,  18231*     So      *Laws   of 
far  then,  as  issuing  the  warrant  is  concerned,  the  justice  acted         '  p        ' 
within  the  pale  of  his  authority,  and  the  court  do  not  see  any 
thing  very  objectionable,  in  deputing  Johnson  to  serve  it.     At 
common  law,  a  justice  may  authorize  any  person  whom  he  plea- 
ses, to  be  his  officer,  1  Ch.  Crim.  Law,  38;  and  by  the  fourth 
section  of  the  act  providing  for  the  appointment  of  constables, 
approved  March  22d,  1819, t  it  is  provided,  "that  nothing  in      j-  Laws  of 
this  act  shall  be  so  construed,  as  to  prevent  any  magistiate  in  the  18iy>  P- 163° 
state,  from  appointing  any  suitable  person  to  act  as  constable  in 
a  criminal  case,  where   there  is  a  probability  that  the  criminal 
will  escape,"  &c.     The  only  possible  objection  that  is  perceiv- 
ed to  the  appointment  of  Johnson,  is,  that  in  the  deputation,  it 
is  not  stated  that  "there  is  a  probability  that  the  criminal  will 
escape."     If  magistrates  were  always  held  liable  for  every  tri- 
lling mistake  they  commit  in  the  performance  of  their  various 
official  duties,  few  persons  would  be  found  willing  to  accept  an 
office  of  so  little  profit,   and    attended  with  such   great  risk. 
Courts,  therefore,  from  necessity,  are  bound  to  view  their  acts 
with  reasonable  indulgence,  and  if  they  are  governed  by  good 
faith,  and  act  within  their  jurisdiction,  they  ought  not  to  be 
held  liable  for  errors  of  judgment  in  matters  of  mere   form. 
The  justice  had  power,  at  common  law,  to  make  the  appoint- 
ment in  the  manner  he  did,  but  if  it  should  be  supposed  that  the 
statute  has  impliedly  taken  away  this  power,  still,  as  the  justice 
has  the  power  to  make  the  appointment  on  a  certain  contingen- 
cy, it  seems  no  unreasonable  presumption,  that  the  contingency 
existed,  that  gave  him  the  power  to  appoint,  in  the  manner  he 
has  done. 

The  rule,  applicable  to  cases  of  this  kind,  is  well  laid  down 
by  the  supreme  court  of  New  York,  in  the  case  of  Butler  v. 
Potter,  17  Johns.  Rep.  145.  The  court  there  say,  "  we  have 
decided,  that  where  a  justice  has  jurisdiction  to  issue  an  attach- 
ment, but  proceeds  erroneously  in  doing  so,  he  is  not,  therefore, 
a  trespasser.  The  distinction  is  this;  where  the  justice  has  no 
jurisdiction  and  undertakes  to  act,  his  acts  are  coram  non  judice, 
but  if  he  has  jurisdiction,  and  errs  in  exercising  it,  then  the  act 
19 
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is  not  void,  but  voidable,  only."  The  declaration  does  not  ne- 
gative the  idea,  but  that  the  justice  acted  upon  the  belief,  of 
"  the  probability  that  the  criminals  would  escape."  For  any 
thing  that  appears  in  the  declaration,  the  justice  acted  perfectly 
right  in  deputing  Johnson  to  serve  the  warrant,  but  if  he  erred 
in  this  respect,  still  it  cannot  be  said,  but  that  he  had  jurisdic- 
tion over  the  question,  and  this  is  sufficient  for  his  justification. 
If  the  justice  is  not  liable,  there  can  be  no  pretence  for  sustain- 
ing the  action  against  Johnson.  The  judgment  must  be  rever- 
sed with  costs,  (a) 


Judgment  reversed. 


Cowles,  for  plaintiffs  in  error. 

Young  and  Hall,  for  defendant  in  error. 


(a)  No  action  of  false  imprisonment  lies  against  a  judge  of  a  court  of  re- 
cord for  any  act  done  by  him  as  judge  or  in  the  execution  of  his  office  nor 
for  any  error  in  judgment.  5  Dane's  Dig.  566.  Nor  a  judicial  officer,  5 
Dane's  Dig.  60. 

It  is  incomprehensible  to  say  that  a  person  shall  be  considered  as  a  tres- 
passer who  acts  under  the  process  of  the  court,  per  Ld.  Kenton,  Ch.  Just, 
in  the  case  of  Belk  v.  Broadbent  3  D.  &  E.  185 

It  is  a  general  rule,  the  plaintiff  is  liable  to  false  imprisonment,  if  the 
court  exceed,  or  pursues  not  its  jurisdiction,  and  any  power  to  commit,  must 
be  strictly  pursued.  So  it  lies  if  a  magistrate  has  power  to  commit,  and 
proceeds  irregularly.    5  Dane's  Dig.  587. 

If  the  court  has  no  jurisdiction,  its  warrant,  when  given,  affords  no  ex- 
cuse to  the  officer  for  the  arrest,  Ibid,  5s9.  The  jurisdiction  of  courts  and 
magistrates,  is  a  part  of  the  law  of  the  land,  and  this,  the  officer,  and  every 
body  else,  is  bound  to  know.  3  Dane's  Dig.  65. 

It  is  a  clear  rule,  that  if  a  court  not  having  jurisdiction,  order  an  officer  t© 
do  an  act.  and  the  officer  obeys  the  order,  his  act  is  not  justified.  Ibid,  pa- 
ges, 66,  68,  69. 
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VAND\LIA, 
Dec.  1826. 

Adolphus  F.  Hubbard,  Appellant, 

against 
Jonathan  Hobson,  Appellee. 

(APPEAL  FROM  GALLATIN.) 

Opinion  of  the   Court  by  Justice  Smith.     Hubbard  filed  his  As  a  general 

bill  in  the  court  below,  for  relief  against  a  judgment  at  law  oh-  Tule»  a  court 

tained  by  Hobson  in  the  Gallatin  circuit  court,  on  a  record  of  a  ot<rqifty,. 
•     i  •         it    i  i        i  •        i       Ttr  .        .  -i       notinteriere 

judgment  against  Hubbard  in  the  Warren  circuit  court,  in  the  t0  relieve  a 

state  of  Kentucky.    The  court  below,  on  a  hearing,  dissolved  the  defendant 

injunction,  and  dismissed  the  complainant's  bill,  and  also  decreed  wll°  ha.s  ne* 

that  Hobson  should  recover  the  amount  of  the  judgment  at  lav/,  makehis  de- 

with  interest  and  costs,  and  six  per  cent  damages  from  Hubbard  fence  at  law. 

and  his  security.     To  reverse  this  decree  the  present  appeal  is  But  if  he  did 

<    j  x  x  x  t  know  0f 

prosecuted.  his  defence 

The  counsel  for  the  appellant,  on  the  argument,  assumed  four  until     after 

grounds  on  which  they  contended  that  a  reversal  ought  to  be  had :  the      judg- 

1.  That  Hubbard  being  only  a  cosecurity   with  Hobson,  in  ment,  acourt 
the  note  which  Hobson  had  been  compelled  to  pay,  no  more  reiieve. 
than  a  moiety  could  be  recovered  from  Hubbard:  It  is  erro- 

2.  That  by  the  conveyance  to  Hobson,  by  Gatewood,  of  200  neous, to  en- 
acres  of  land,  to  which  Hubbard  had  an  equitable  interest  for  cree  Pacainst 
a  moiety,  the  claim  had  been  liquidated  as  far  as  Hubbard  could  the  security- 
be  liable  to  Hobson  as  a  cosecurity:  withe  injunc- 

3.  That  Hobson  had,  previously  to  the  rendering  of  the  t!on  bond  for 
judgment  in  the  Gallatin  circuit  court,  received  full  satisfaction  0f  t|)e  ;ud~. 
for  iiis  claim  against  Hubbard,  even  if  Hubbard  should  be  con-  ment  at  law 
siiered  as  the  principal  in  the  note,  which  Hobson  had  been  and  tne  cos.ts 
compelled  to  pay,  by  the  acceptance  of  200  acres  of  land  from  "j,  interest 
Gatewood  in  discharge  of  his  claim  against  Hubbard  and  Gate-  onthe  judg- 
wood:  -  ment, and  sis 

4.  That  in  dismissing  the  bill,  and  subsequently  rendering  a  Per  cent  da: 
decree  against  the^complainant  and  his  security  in  the  injunc-  the  costs  of 
tion  bond,  the  court  exceeded  its  powers.  the  suit  in  e- 

To  this,  it  was  replied,  that  the  answer  of  the  defendant  in  quity. 
equity,  was  conclusive,  and  that  the  complainant,  not  having 
availed  himself  of  the  matters  set  forth  in  his  bill  by  way  of  de- 
fence in  the  trial  at  law,  was  now  precluded  from  offering  them 
in  equity,  and  that,  that  court  would  not  interpose  to  relieve  him. 

From  a  very  deliberate,  and  minute  examination  of  this  case, 
three  propositions  arising  out  of  the  third  and  fourth  points 
made  by  the  appellant's  counsel,  naturally  present  themselves  as 
the  only  important  grounds  for  consideration;  the  first  and  se- 
cond points,  being  deemed  untenable,  and  unsupported  by  the 
facts  embraced  in  the  case:  First,  has  the  claim  of  the  appellee 
been  released  or  discharged,  by  his  acceptance  of  property 
from  Gatewood  in  satisfaction,  or  has  he  indemnified  himself  oat, 
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VANDALiA,  of  the  avails  of  the  property  of  Gatewood  which  may  have 
Dec  1826.   come  to  his  possession? 

""^"'       Second,  ought  the  appellant,  if  Hohson  accepted  property  in 
Hubbard     discharge,  or  indemnified  himself  out  of  the  property  of  Gale- 
Hobsok.      wood,  to  have  made  this  a  defence  to  the  action  at  law,  and 
can  he  now,  not  having  done  so,  assert  it  in  equity? 

Third,  is  the  form  of  the  entry  and  character  of  the  judg- 
ment, warranted? 

In  order  to  arrive  at  a  correct  conclusion  as  it  regards  the 
first  proposition,  I  have  examined  the  allegations  of  the  bill,  and 
the  denials  in  the  answer  with  great  care,  nor  has  the  evidence 
of  the  several  parties,  which  has  been  adduced,  been  less  dili- 
gently or  cautiously  observed.  I  confess,  there  is  much  obscuri- 
ty and  want  of  precision  in  many  parts  of  the  testimony,  but 
from  the  best  analysis  1  have  been  enabled  to  make  of  it,  I  have 
been  led  to  consider  it  as  establishing  pretty  clearly,  that  Hob- 
son  accepted  from  Gatewood,  the  surrender  of  two  hundred 
acres  of  land  lying  on  the  Nashville  road,  in  Kentucky,  for  the 
purpose  of  either  enabling  him  to  create  a  fund  out  of  which 
he  might  indemnify  himself,  for  the  liability  he  had  incurred 
by  joining  in  the  note  given  by  Gatewood,  Hubbard,  and  him- 
self to  Hays,  or  as  a  satisfaction  for  the  responsibility  he  had  in- 
curred in  that  transaction.  That  he  subsequently  came  into 
possession  of  the  land,  and  conveyed  it  to  one  Shackelford, 
for  what  consideration  does  not  appear,  but  its  value  is  establish- 
ed at  the  time  of  such  sale,  to  have  been  of  a  greater  amount 
than  Hobson's  claim,  and  that  he  allowed  Gatewood  seven  hun- 
dred dollars  for  it,  the  exact  amount  of  the  note  he  had  joined 
in  as  a  cosecurity,  and  had  received  the  land  on  account  of 
that  transaction. 

It  also  appears,  that  Hobson  admitted  to  one  of  the  witnesses, 
that  the  claim  in  question  had  been  settled  out  of  the  property 
and  effects  of  Gatewood,  and  that  when  charged  with  having 
received  the  two  hundred  acres  of  land  in  satisfaction  of  that 
claim,  he  did  not  deny  it.  It  is  true,  the  appellee  in  his  answer, 
denies  most  positively  that  the  claim  had  bean  paid  out  of  the  ef- 
fects of  Gatewood,  or  that  he  had  ever  received  any  tract  of 
land  to  secure,  or  discharge  him  from  his  liability  created  by 
his  securityship,  and  one  of  the  appellant's  witnesses  stands 
manifestly  impeached,  if  his  testimony  were  not  clearly  sup- 
ported in  most  of  its  material  parts,  by  three  other  witnesses. 
The  rule  of  evidence  inequity,  is  too  well  settled,  and  the  rea- 
son of  it  too  well  founded,  to  lead  to  the  least  embarrassment  in 
this  state  of  the  case,  in  deciding,  that  notwithstanding  the  po- 
sitive denial  of  the  appellee,  and  even  admitting  the  witness  al- 
luded to,  should  be  considered  as  impeached,  and  his  testimo- 
ny consequently  rejected,  that  the  testimony  of  three  of  the 
other  witnesses,  so  far  as  it  regards  the  point  under  considera- 
tion, must  prevail.     This  being  the  state  of  the  evidence,  it 
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aiust  be  conceded,  that  the  first  point  is  affirmatively  establish- 
ed, and  that  the  appellant  has  made  out  a  case  requiring  the 
interposition  of  this  court,  unless,  indeed,  he  is  precluded  by  his 
own  acts  of  negligence,  or  folly;  which  leads  us  to  the  conside- 
ration of  the  second  point.  It  is  no  doubt  a  well  settled  gene- 
ral principle  in  courts  of  equity,  that  they  will  not  relieve,  where 
the  party  might  have  availed  himself  of  the  same  matter  in  de- 
fence in  the  suit  at  law,  but  to  this  general  rule,  it  is  conceived 
there  are  some  exceptions. 

It  is  not  understood,  that,  if  the  matter  offered  as  ground  for 
relief  in  equity,  might  have  been  admitted  in  a  trial  at  law  as 
a  defence,  that,  therefore,  a  court  of  equity  will  not  interpose  its 
jurisdiction  and  power,  but  that  the  party  must  also  have  been 
in  a  situation  to  have  made  such  defence,  and  that  through  neg- 
ligence, inattention,  or  some  other  cause  which  he  might  have 
controlled,  he  has  omitted  to  do  so. 

By  the  establishment  of  the  general  principle,  it  surely  was  not 
intended  to  preclude  a  party  from  interposing  a  defence  inequi-. 
ty,of  the  knowledge  of  which,  he  only  became  possessed,  since 
the  determination  of  the  suit  at  law,  or  the  truth  of  which,  he 
had  only  found  himself  capable  of  establishing  since  such  deter- 
mination. Believing  that  this  exposition  of  the  rule  requires 
only  to  be  stated,  to  be  admitted,  I  proceed  to  enquire,  whether 
the  appellant  comes  within  the  rule,  as  it  is  interpreted.  In  the 
bill,  he  alledges  that  he  only  came  to  the  knowledge  of  the 
transfer  of  the  land  by  Gatewood  to  Hobson,  since  the  judg- 
ment in  the  suit  at  law,  and  that  not  until  after  such  judgment 
was  rendered,  did  he  become  possessed  of  the  means  of  estab- 
lishing the  fact.  It  does  not  appear  that  this  statement  is  in  any 
way  discredited  or  denied.  Can  it  then  be  said  that  here  is  not 
a  case  precisely  within  the  just  interpretation  of  the  rule,  and 
that  the  facts,  as  they  are  presented,  do  not  furnish  just  cause 
for  allowing  to  the  appellant,  the  right  of  offering,  as  a  ground 
for  relief,  that,  which,  true  it  is,  would  have  been  matter  of  le- 
gal defence  in  the  suit  at  law,  but  of  the  existence  of  which, 
and  the  means  of  establishing,  he  only  became  possessed,  at  a 
period  when,  in  such  suit,  it  was  wholly  unavailing  and  could 
not  be  heard. 

It  is  then  clear,  that  he  was  in  a  state  of  moral  incapacity  to 
make  such  defence  in  the  court  below,  and  the  reasoning,  that 
he  ought  to  have  done  so,  and  cannot  therefore  now  be  relieved, 
is  too  unsound  to  need  farther  illustration,  and  if  it  be  at  all  ne- 
cessary to  refer  to  authorities  in  support  of  the  correctness  of 
the  construction  I  have  given  to  the  rule,  among  the  numerous 
ones  which  may  be  found,  reference  may  be  had  to  two,  of  very 
modern  date — Holt's  executors  v.  Graham,  2  Bibb,  192,  and 
Cunningham  v.  Cadwell,  Hardin,  123.  It  is  apparent,  that  the 
appellant  could  not  have  made  the  matter  now  presented,  the 
basis  of  the  relief  he  asks,  or  a  subject  of  defence  in  the  court 


VANDALIA, 

Dec.  1826. 


Hubbard 


Hobsok, 
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va.nda.lia,  below,  and  that  he  has,  therefore,  in  no  way,  deprived  himself 
Dec.  1826.   0f  the  right  of  asserting  it  in  equity.     The  remaining  question, 
K*^"-'~^'    regards  the  form  of  the  entry,  and  character  of  the  decree. 
Hubbard        It  appears  from  the  record,  that  the  court  below  dissolved 
u„Je„„      the  injunction,  dismissed  the  bill,  and  then  rendered  a  decree  in 
the  same  cause  against  the  appellant  here  and  his  security  in  the 
injunction  bond,  who  was  no  party  to  the  suit,  for  the  amount  of 
the  judgment  and  costs  in  the  suit  at  law,  with  interest  thereon, 
and  six  per  cent  damages,  and  the  costs  of  the  suit  in  equity. 
The  entry  of  this  decree,  after  the  court  had  adjudicated  the 
cause,  and  dismissed  the  bill,  is  thought  to  be  an  anomaly  in  the 
history  of  judicial  proceedings,  and  has  doubtless  arisen  from  a 
natural  misconception  of  the  provisions  of  the  statute  under 
which  the  entry  is  supposed  to  be  authorised,  and  is,  very  prob- 
ably, an  error  in  the  clerk.     From  an  examination  of  the  17th 
*  Laws  of  section  of  the  act  of  22d  of  March,  1819,*  regulating  the  prac- 
1£19,  p.  17'j.  jjce  Q£  ^|ie  courts  of  chancery  in  this  state,  which  is  the  statute 
referred  to,  and  the  uniform  rule  of  proceedings  in  courts  of 
equity,  it  is  not  perceived,  where  the  complainant's  btfl  is  dis- 
missed as  not  affording  sufficient  ground  for  the  interposition  of 
the  court,  that  he  can  be  amerced  in  any  other  way,  than  being 
adjudged  to  pay  the  costs  of  the  suit,  for,  (as  it  is  technically  said,) 
his  false  clamor.     What  the  precise  form  of  the  proceedings 
ought  to  have  been  after  the  dismissal  of  the  bill,  under  the  sta- 
tute, is,  perhaps,  not  so  easily  settled.     It  is  provided  in  the  stat- 
ute quoted,  that  on  the  dissolution  of  the  injunction,  the  com- 
plainant shall  pay  six  per  cent,  exclusive  of  legal  interest,  be- 
sides costs,  and  that  judgment  shall  be  given  against  the  sure- 
ties in  the  injunction  bond,  as  well  as  the  complainant,  and  that 
the   clerk  shall  issue  an  execution  for  the  game,  when  he  is- 
sues an  execution  on  said  judgment;  meaning,  doubtless,  the 
judgment  at  law.      Now,  if   this  admits  of   any  interpreta- 
tion, it  must  clearly  sanction  the  idea  of  two  separate  judg- 
ments, or  why  provide  for  two  separate  executions.     If  one 
judgment  would  embrace  the  whole,  it  could  not   be  necessary 
to  have  separate  executions.     If  the  court  is  authorised  to  enter 
a  judgment  on  the  bond,  in  a  summary  manner,  against  the  ob- 
ligors in  that  bond  without  notice,  which  I  am  rather  inclined 
to  doubt,  it  should,  at  least,  form  a  separate  proceeding  from  the 
order  or  decree  in  the  suit  in  equity;  as  it  now  stands,  there  are 
two  distinct  orders  or  decrees  in  the  same  cause,  of  directly  op- 
posite characters;  one,  dismissing  the  complainant  from  the  pre- 
sence of  the  court,  and  which  is  supposed  to  have  terminated 
all  proceedings  m  the  cause,  and  put  him  beyond  the  power  of 
the  court;  and  the  other,  rendering  on  the  other  hand  a  large 
decree  in  the  same  suit  against  him,  in  favour  of  the  defendant 
who  has  never  prayed  for  it.     Whether  a  judgment  is  author- 
ised to  be  entered  up  without  notice,  or  whether  the  clerk  is 
authorised  to  issue  an  execution,  without  even  entering  the  com- 
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ffion  form  of  a  judgment,  as  has  been  sometimes  practised  in  vandalia, 
this  state  on  replevin  bonds,  it  is  not  necessary  now  to  deter-  Dec  1826. 
mine ;  but  thai  the  form  and  character  of  the  decree,  is  incorrect, 
and  that  two  decrees  or  orders,  so  opposite  in  their  nature  and 
consequences,  cannot  be  made  in  the  same  case,  nor  justified  in 
practice,  or  warranted  by  the  forms  of  law,  I  cannot  doubt. 
Again,  if  this  decree  is  to  stand,  in  what  situation  does  it  leave 
the  complainant? 

Upon  a  review  of  the  whole  case,  I  feel  constrained  to  say, 
that  the  claim  of  Hobson  has  been  extinguished  by  the  receipt 
and  disposition  of  the  property  of  Gatewood,  if  the  whole  cur- 
rent of  the  testimony  in  the  cause  is  to  be  credited.  That  the 
attempt  to  compel  the  appellant  to  pay  it  again,  is,  to  say  the 
least,  against  the  clearest  principles  of  moral  justice,  and  the 
soundest  rules  of  equity,  and  that  putting  out  of  view  the  evi- 
dently erroneous  entry  of  the  decree  of  the  circuit  court,  the 
judgment  of  that  court  ought  to  be  reversed,  and  a  perpetual 
injunction  awarded,  enjoining  the  plaintiff  in  the  action  at  law 
from  proceeding  on  that  judgment,  and  that  the  appellant  reco- 
ver his  costs,  (a) 

The  judgment  at  law  stands  open,  unsatisfied  and  in  full 
force  and  effect  against  him. 

In  equity,  the  court  have  made  a  decree  against  him  for  the 
identical  amount  of  this  judgment  with  the  interest  on  that 
judgment,  the  six  per  cent  damages  and  costs  of  suit.  Is  this 
monstrous  absurdity  and  injustice,  of  subjecting  bim  to  satisfy 
these  two  judgments,  to  be  countenanced  for  a  moment?  Un- 
doubtedly not.  The  erroneous  entry  of  the  decree,  is  then, 
from  this  view  alone,  too  manifest  to  require  further  exposition. 
The  decision  in  this  court,  in  the  case  of  Duncan  v.  Morrison,^ 
is,  as  it  relates  to  this  irregularity,  directly  in  point,  and  has  set- 
tled the  question. 

Decree  reversed. 

Eddy,  for  appellant. 

McLean,  for  appellee. 

(a)  Any  fact  which  clearly  proves  it  to  be  against  conscience  to  execute  9 
judgment,  and  of  which  the  injured  party  could  not  avail  himself  at  law, 
or  of  which  he  could  have  availed  himself  at  law,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault  or  negligence  in  himself  or  his 
agents,  will  justify  an  application  to  a  court  of  chancery,  7  Cranch,  332,  336. 


f  Ante. 
113. 
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Dec  1826. 

R.  Black  well,  &  Co.  Appellants, 

against 

„,     7'  The  Auditor  or  )  „      7, 

TheAdditob  ^  \  Appellee. 

JruBLic  Accounts,  )  rr 

(APPEAL  FROM  FAYETTE.) 

Where  a  con-  Opinion  of  the  Court  by  Justice  Lockwood.  This  is  anac- 
tract  is  made  ^on  0f  asstJt/mpsU,  brought  by  the  plaintiffs  on  a  special  contract 
to  print*  the  to  print  the  laws  and  journals  at  a  specified  rate, 
laws,  &c.  for  The  only  question  in  the  case  is,  whether  the  plaintiffs  were 
bo  much  in  bound  to  receive  state  paper,  at  an  arbitrary  valuation  fixed 
Mat  its*i|pe-  uPon  ^  ^  tne  legislature,  subsequent  to  the  making  of  the  con- 
cie  value,  tract.  In  the  contract  made  with  plaintiffs,  the  state  agreed  to 
when  the  pay  them  state  paper,  "  at  its  specie  value,  when  the  same 
samt-  shall^f;  shall  become  due  and  payable." 

pay^b!e,"the  The  facts  in  the  case  shew,  that  plaintiffs  had  in  all  respecti 
amount  to  be  performed  their  part  of  the  contract,  and  that  had  they  failed, 
paid  by  the  they  would  have  been  liable  to  a  heavy  penalty.  The  case  also 
to^be  ascer-  s'iews5  that  state  paper  was  only  worth  thirty  cents  on  the  dol- 
tained  by  an  lar  when  the  contract  was  completed  and  tire  money  became 
arbitrary  va-  due,  and  that  the  auditor,  under  a  statute  passed  subsequent  to 
luauopiofthe  the  making  of  the  contract,  paid  plaintiffs  the  paper  at  the  rate 

paper,  made      „  00  °  »C .    .     r  r   r 

by  the   offi-  OI  <***  cents  on  the  dollar.     As   the   contract  appears  to  have 

cers  of  the  been  entered  into  m  good  faith,  and  in  the  ordinary  manner  of 

state,  under  making  such  contracts,  the  court  cannot  believe  that  it  was  the 

subsequent    Mtentjon  of  the  legislature  to  violate  the  contract.     The  law, 

to  the  con-  requiring  state  paper  to  be  issued  out  of  the  treasury  at  a  fixed 

tract,  but  by  rate,  does  not  necessarily  apply  to  this  contract,  inasmuch,  as  the 

the  market,  p}ajnf  jffs  Were  to  be  paid  out  of  the  contingent  fund,  a  fund  over 

lue  ofthe  pa-  which  the  governor  has  exclusive  control,  and  could  have  paid 

per.  the  plaintiffs  their  demand   according  to  the  contract,  and,  no 

doubt,  the  legislature  supposed  the  plaintiffs  would  be  paid,  in 

that  manner,  the  full  sum  they  were  entitled  to.     The  officers  of 

government  have,  however,  put  a  construction  upon  the  law,  by 

which,  the  plaintiffs  have  not  received  the  amount  stipulated  to 

be  paid  them. 

This  being  a  case  not  foreseen  by  the  legislature,  and  which,, 
had  they  foreseen,  they  would  have  provided  for;  the  court  feel 
constrained  to  say,  that  justice  and  good  faith  require,  that  the 
plaintiffs  should  recover  the  difference  between  the  value  ofthe 
paper,  and  the  rate  they  received  it  at.  The  judgment  must 
therefore  be  reversed.  Judgment  reversed. 

Blackwell,  for  appellants. 

Cowles,  circuit  attorney,  for  appellee. 
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Andrew  Maurer,  Appellant. 

against 
John  Derrick,  Appellee* 

(APPEAL  FROM  CLINTON.) 

Opinion  of  the  Court  by  Justice  Lock  wood.  This  action  was,  Altho'theac- 
originally,  commenced  before  a  justice  of  the  peace,  and  brought  c"l!nt?  "f  tne 
into  the  circuit  court  of  the  county  of  Clinton,  by  certiorari,  ori^nally1^' 
On  the  hearing  of  the  cause,  the  circuit  court  decided  that  the  have  amoun- 
judgment  below  should  be  reversed,  because  the  justice  of  the  ted  to  m°re 
peace  had  not  jurisdiction  of  the  cause.  The  action  before  the  !ian  *•* 
justice  was  commenced  on  a  contract,  or  account,  specified  as  the  defend- 
follows,  to  wit:  ant  admits  a 

.,  T  -n  balance  to  be 

"  John  Derrick,  due  to  plain. 

To  Andrew  Maurer,  Dr.      tiff   of  less 

March  4,)       To  67  dollars  which  you  owed  to  me — and  spe-  than  lOOdol- 

1828.    t  cially  promised  to  pay."  SfS^ 

J  J    r  r   J  mises  to  pay 

This  debt  was  acknowledged  to  be  due,  on  account  of  horses  Vi' t?J?'isJlg* 
before  that  time  by  said  Maurer,  sold  to  said  Derrick.     On  the  has  jurisdic- 
trial  in  the  circuit  court,  it  was  proved  that  the  defendant  had  tion. 
promised  to  pay   plaintiff  64  dollars.     It  further  appeared  in 
evidence,  that  the  promise  of  defendant  was  made,  in  conside- 
ration of  a  note  held  by  plaintiff  against  defendant,  for  upwards 
of  100  dollars,  and  that  the  note  had  subsequently  came  to  the 
hands  of  defendant  without  payment  in  full,  leaving  a  balance 
of  64  dollars. 

A  jury  empannelled  in  the  circuit  court  brought  in  a  verdict 
for  plaintiff  for  that  amount.  The  circuit  court  granted  a  new 
trial,  because  the  justice  had  not  jurisdiction,  and  then  gave 
judgment  for  defendant.  The  question  is,  whether  the  justice 
had  jurisdiction.  The  only  case  decided  in  this  court,  on  this 
subject,  is  the  case  of  Clark  v.  Cornelius,  page  21.  In  that 
cause,  the  plaintiff  exhibited  a  charge  before  the  justice  of 
176  dollars,  and  admitted  a  credit  of  77  dollars,  and  this  court 
decided,  that  the  justice  had  not  jurisdiction.  The  present 
case  is,  however,  different.  The  plaintiff  here  sues  on  a  bal- 
ance acknowledged  to  be  due,  and  the  proof  supports  the  as- 
sumpsit. There  was  no  necessity  for  the  justice  to  investi- 
gate the  accounts  of  the  plaintiff  beyond  the  specific  sum  ac- 
knowledged to  be  due,  and  which  the  defendant,  upon  suffici- 
ent consideration,  promised  to  pay.  The  statute  giving  the 
justice  jurisdiction,  is,  that  he  shall  have  it  "over  all  debts  and 
demands  not  exceeding  100  dollars,  where  the  amount  or  bal- 
ance, is  claimed  to  be  clue,  on  any  contract,  specialty,  note,  or 
20 
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vandaxja,  agreement,  or  for  goods,  wares  and  merchandize  sold  and  deliv= 

Dec.  1826.  ered,  or  for  work  or  labour  done,  or  on  account  of  any  sums  of 
money  not  exceeding  100  dollars."  The  court  are  of  opinion 
that  the  justice  had  jurisdiction  in  this  case.  The  judgment 
below  must  be  reversed. 

Postlewait  Judgment  reversed. 

ash  others.       Cozvles,  for  appellant. 

Blackwell,  for  appellee. 


Biggs  and  others,  Appellants? 

against 
Postlewait  and  others,  Appellees. 

(APPEAL  FROM  ST.  CLAIR.) 

A  judgment       Opinion  of  the  Court  by   Chief  Justice  Wilson.      This   ae- 

deredae-ainst  ^on  *s  orought  for  the  use  of  Joseph  Payne,  one  of  the  heirs  at 

the  security  law  of  John  Payne,  deceased,  against  the  administrator  of  the 

in  an  admin-  estate  of  said  Payne,  deceased,  and  his  securities,  upon  an  ad- 

lstration         ministration   bond,  taken  in  pursuance  of  a  territorial  statute. 

bond,  nor  is  rn  i     •    ■  -i  ■%  ~  •  •  iiii 

he  liable  to  1  he  administrator  and  his  securities  are  both  declared  against, 

an  action, un-  but  one  of  the  securities  only  is  brought  into  court.     The  brea- 
u\ -a  devasta-  c{ies  assigned  in  the  declaration,  are,  that  the  administrator  had 
has  first  been  not  returned  an  inventory  or  sale  bill — that  he  had  not  admin- 
established     istered,  but  wasted  the  assets,  &c,  and  avers,  that  goods  and 
against    the  chattels  to  a  large  amount,  came  to  the  hands  of  the  adminis- 
admimstrator  ^rR^0V^  but  does  not  aver  any  judgment  against  the  administra- 
tor.    To  this  declaration,   there   is  a  demurrer  and  joinder, 
which  was  sustained  by  the  court.      The  question  is,  as  to 
the  correctness  of  the  decision  of  the  court  upon  the  demurrer. 
The  statute,  that  requires  the  bond  to  be  taken,  upon  which 
this  action  is  brought,  is  intended  for  the  security  of  the  intes- 
tate's estate,  and  the  benefit  of  heirs  and  creditors;  but  they 
must  bring  themselves  within  its  object  and  intent,  before  they 
can  claim  its  benefit.     A  person  claiming  to  be  an  heir,  and  en- 
titled to  a  distributive  share  of  the  intestate's  estate,  must  shew 
himself  to  be  thus  entitled,  in  the  ordinary  course  of  law,  by  a 
judgment,  or  decree  against  the  administrator,  establishing  the 
amount  of  his  demand,  and  a  devastavit  by  the  administrator. 
Until  these  facts  are  established,  the  security  is  not  liable — his 
undertaking,  as  regards  claims  against  the  intestate's  estate,  is 
collateral,  and  can  only  be  enforced,  upon  its  being  made  to  ap- 
pear, that  the  administrator  has  failed  to  do  that,  which  by  law, 
he  was  required  to  do.     See  1  Wash.  31. 

There  is  no  averment  in  the  declaration,  that  any  judgment 


Mayo 
v. 
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iias   ever  been  obtained  against  the  administrator.     This,  I  vandylia, 

think,  is  essential,  jn  order  to  support  the  present  action.     It    D^^6,j 

would  be  unreasonable,  and  against  principle,  to  make  a  third 

party  liable  in  an  action  for  a  default,  which  it  is  not  pretended 

he  has  committed.     The  judgment  of  the  court   below  is  af-  chexowetb 

firmed,  (a)  Judgment  affirmed. 

Blackwell,  for  appellants. 
Cozvles,  for  appellees. 

(a)  It  is  necessary,  after  a  judgment  against  an  executor  or  administrator, 
as  such,  to  establish  a  devastavit  hy  means  of  a  second  suit,  before  an  action 
can  be  maintained  on  the  administration  bond.  Gordon's  administrators  r, 
The  Justices  of  Frederick,  1  Munford's  Rep.  1. 

It  seems,  that  the  executor  or  administrator  must  be  convicted  of  a  devas- 
tavit by  a  verdict  in  a  second  suit,  finding  that  he  has  wasted  the  assets,  or 
has  eioigntd,  disposed  of,  and  converted  the  same  to  his  own  use,  before  an 
action  can  be  sustained  against  the  sureties.  Catlet  and  others  v.  Carter's 
executors,  2  Munford,  24. 


Jonathan  Mayo,  Appellant) 

against 
John  Chenoweth,  Appellee. 

(APPEAL  FROM  EDGAR.) 

Opinion  of  the  Court  by  Justice  Browne.      This  was  a  suit  No  action  can 
originally  brought  before  a  justice  of  the  peace  of  Edgar  county,    j  maintain- 

CO.     It  DO  11     '-iii 

by  John  Chenoweth  against  Jonathan  Mayo,  on  an  instrument  instrument  of 
of  writing  of  the  following  description:  "  This  shall  oblige  me  writing  for 
"to  pay  thirty  five  dollars  on  a  judgment  in  the  hands  of  Lewis  the  payment 
"  Murphy«  Esq.  against  Mark  A.  Sanders,  in  favour  of  John  {esT°the ''in- 
•*'  Chenoweth,  with  interest  from  this  date  till  paid.  strument 

il  April  18,  1823.  Jonathan  Mayo."      shews  upon 

A  judgment  was  obtained  against  the  said  Jonathan  Mayo,  lt!         .    *.° 
by  the  said  John  Chenoweth,  befere  a  justice  of  the  peace,  for  payable, 
the  sum  of  thirty  five  dollars,  from  which  judgment,  the  said 
Jonathan  Mayo  appealed  to  the  circuit  court  of  Edgar  county, 
in/  which  court,  the  judgment  of  the  justice  of  the  peace  was 
affirmed,   and  from  the  judgment  of  the  circuit  court  of  the 
aforesaid  county,  Jonathan  Mayo  takes  an  appeal  to  this  court. 
The  court  below  erred  in  rendering  judgment  below  for  the 
then  plaintiff,  John  Chenoweth,  against  the  defendant,  Jonathan 
Mayo,  in  this,  that  it  is  not  shewn  by  the  said  instrument  of  wri- 
ting upon  which  the  action  was  founded,  to  whom  it  was  made 
payable.     For  which  reason,  the  court  is  of  the  opinion,  that 
the  judgment  below  be  reversed,  (a)  Judgment  reversed.. 

Robinson,  for  appellant. 

Cozvlcs,  for  appellee. 

(n)  Vide  Smith  v  Bridges,  ante,  page  2. 


156 


CASES  IN  THE  SUPREME  COURT 


VAND\LIA, 

Dec.  1826. 


Fail&Nabb 

V. 

GOODTITLE, 

ex  dera.  &c. 


A  purcha- 
ser's rig-lit 
Under  a  she- 
riff''s  deedjis 
not  affected, 
under  theact 
of  1819,  by 
its  not  being 
acknowledg- 
ed in  court. 
It  is  well  ac- 
knowledged, 
if  it  be  ac- 
knowledged 
before  the 
circuit  court 
of  the  coun- 
ty of  which 
he  is  sheriff', 
and  where 
the  land  lies. 
A  certifi- 
cate of  the 
register  of  a 
land  office. is 
notevidence. 

(«) 

(a J  See 
Rev  Laws  of 
1827,  page 
199. 


Fail  and  Nabb,  Appellants. 

against 

Goodtitle,  ex  c/em.)  n      77 

it  ,  t  >  Appellees. 

AlAY    AND    L.AGOW.   )  rr 

(APPEAL  FROM  LAWRENCE.) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  is  an  ac- 
tion of  ejectment  tried  at  the  Lawrence  circuit  court.  On  the. 
trial  a  verdict  was  found  for  the  plaintiff  below,  and  judgment 
rendered  thereon.  Se\eral  errors  have  been  assigned,  but  on  a 
careful  inspection  of  the  record,  the  court  are  of  opinion  that 
the  record  does  not  present  facts  on  which  to  found  most  of  the 
errors  assigned.  The  bills  of  exceptions  taken  on  the  trial,  fur- 
nish all  the  causes  of  error  that  can  be  assigned,  and  they  are 
either  so  inartificial!}'  drawn,  as  not  to  present  the  points  inten- 
ded to  be  relied  on  by  the  counsel  for  the  defendants  below,  or 
such  points  did  not  exist  in  the  case. 

The  court  cannot  but  regret,  that  they  are  so  frequently  cal- 
led upon  to  adjudicate  on  cases  that  are  so  imperfectly  present- 
ed, that  they  are  unable,  with  all  the  sagacity  they  possess,  to 
ascertain  from  the  record  the  real  questions  decided  below.  In 
the  case  now  under  consideration,  the  court  however,  have  this 
satisfactory  reflection,  that  in  case  they  should  be  so  unfortunate 
as  not  to  decide  on  the  real  matter  in  dispute  between  the  parties, 
their  decision  will  not  be  final.  Another  action  may  be  com- 
menced, in  which  the  rights  of  the  parties  may  be  presented  in 
such  a  manner,  as,  eventually,  to  obtain  a  decision  on  the  mer- 
its. On  the  trial  below,  the  plaintiff  offered  in  evidence  a 
sheriff's  deed,  to  the  reception  of  which,  the  defendants  below 
excepted.  The  exception  is  in  these  words:  "  which  was  op- 
"posed  and  objected  to  by  the  defendants,  by  their  counsel,  he? 
"  cause  it  was  acknowledged  before  the  Lawrence  circuit  court, 
"and  not  before  the  Crawford  circuit  court;  which  objection 
"  was  overruled  by  the  court,  to  which  opinion,  the  defendants 
"  by  their  counsel,  object  and  except,"  &c. 

The  only  question  here  presented,  is,  whether  the  reason  giv- 
en, why  the  deed  should  not  be  read  in  evidence,  is  a  valid  one. 
The  objection  is  not  general  but  special. 

The  parties  are  therefore  confined  to  the  identical  objection 
which  they  made.  Had  other  objections  existed,  it  is  fairly  to 
be  presumed,  that  the  objection  would  have  been  general,  or  that 
the  other  objections  would  have  been  specified.  As  the  bill  of 
exceptions  does  not  purport  to  give  all  the  testimony  in  the  case, 
it  is  also,  fairly  presumable,  that  the  objections  taken  in  the  as- 
signment of  errors  to  the  reception  of  this  deed  in  evidence, 
were  either  waived,  or  obviated  by  proof  on  the  trial.     The 


Fail  and 

Nabb 
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.court  cannot,  therefore,  enquire  any  further,  than  as  to  the  cor-  vandalja, 
rectness  of  the  decision  on  the  point  raised  on  the  trial,  as  it  is    D(=c  1826. 
found  in  the  bill  of  exceptions,  and  that  is,  whether  it  were  es- 
sential to  the  validity  of  this  deed,  that  it  should  have  been  ac- 
knowledged by  the  sheriff  of  Lawrence  county  before  the  Craw- 
ford circuit  court?     The  only  statute  that  requires  a  deed  to  be    Good-title 
acknowledged  in  court,  is  the  statute  of  !22d  of  March,  1819.*   ex*1?™  &c% 
The  second  section  says,  "  that  upon  such  sale,  the  sheriff  or  181y  '    j^ 
"  other  officer  shall  make  return  thereof  endorsed  or  annexed  to 
"the  said   writ  of  execution,  and  give  the  buyer  a  deed,  duly 
"executed  and   acknowledged  in  court,  of  what  is  sold,"  &c. 
The  legislature  doubtless,  intended  this  requisition  to  the  sheriff, 
for  the  benefit  of  the  purchaser.     In  this  view  of  the  subject, 
the  acknowledgement  may  be  dispensed  with  altogether,  with- 
out affecting  the  purchaser's  right  under  the  deed. 

It  would  be  attended  with  great  inconvenience  and  expense, 
to  compel  the  sheriff  to  go  to  a  distant  county,  to  acknowledge 
the  execution  of  a  deed  for  lands  lying  in  the  county  of  which 
he  is  sheriff,  and  as  the  statute  does  not  designate  the  court,  we 
are  also  of  opinion  that  there  has  been  a  sufficient  compliance 
wjth  the  statute.  The  second  and  third  bills  of  exceptions,  are 
to  the  rejection  of  the  deed  of  the  executors  of  T.  Dubois,  de- 
ceased, and  the  certificate  of  the  register  of  the  land  office  at 
Vincennes.  The  objections  taken  to  the  reception  of  these  pa- 
pers in  evidence  are  general,  and  were  sustained  by  the  court. 
In  relation  to  the  deed,  the  ground  of  objection  does  not  appear, 
hut,  taken  in  connection  with  the  offer  to  prove  the  location 
made  of  the  premises  by  the  certificates  of  the  register  of  the 
land  office,  which  were  rejected,  it  is  presumable,  that  the  re- 
jection of  the  deed  was  founded  upon  the  ground  that  no  title 
was  proved  to  exist  in  the  executor's  testator. 

As  the  objection  was  general,  and  it  does  not  appear  that 
there  was  any  offer  to  prove  the  execution  of  the  deed,  the  deed 
was  also  properly  rejected  on  that  account.  In  relation  to  the 
certificate  of  the  register  of  the  land  office,  the  court  are  of 
opinion,  that  it  was  properly  rejected.  The  signature,  of  re- 
gisters of  land  offices,  cannot  be  known,  officially,  to  the  court. 
They  have  no  public  seal  to  authenticate  their  signature;  proof 
ought  therefore  to  have  been  given  of  the  hand  writing  of  the 
register.  The  court  have  strong  doubts,  whether  the  certificate 
of  a  clerk  of  the  register,  can  be  received  at  all,  but  if  receiv- 
ed, it  ought  to  be  accompanied  with  proof,  that  the  person  who 
gave  the  certificate  is  clerk,  and  of  his  hand  writing.  As  these 
bills  of  exception  present  all  the  grounds  that  can  be  assigned 
for  error,  and  from  the  view  taken  of  them,  they  do  not  furnish 
sufficient  reasons  to  reverse  the  judgment  of  the  court,  the  judg- 
ment is  therefore  affirmed  with  costs. 

Judgment  affirmed, 

Robinson,  for  appellants. 

Eddy,  for  appellee. 
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Shadrach  Bond  and)  n}  .  ,  ~  . 

Pierre  Menard,       \  PlamLffs  m  error, 

against 
Josiaii  T.  Betts,  adm'r.  Defendant  in  error. 

(ERROR  TO  RANDOLPH.) 

In  a  declara-  Opinion  of  the  Court  by  Justice  Smith.  This  case  is  present* 
of°'the  fol-  ed  *°  ^e  court  on  a  judgment  on  a  demurrer  to  the  plaintiffs 
lowing  form:  declaration.  The  demurrer  is  general,  and  therefore,  every  en- 
"six  months  quiry  is  precluded,  whether  causes,  which  might  have  proved 
after  date  l  faj-aj   might  not  have  been  specially  assigned  for  causes  of  de- 

"Drorniss      to  ■  i  •/  © 

pay  Shad-  murrer.  Equally  untenable  are  the  objections  to  the  jurisdic- 
rach  Bond  &  tion,  no  plea  to  the  jurisdiction  of  the  court  having  been  plead- 
Pierre  Me-  e(}#  The  declaration  shews  complete  jurisdiction, 
for  Warren  ^ne  rea-  and  only  question  is,  whether  the  action  on  the  note 
Brown,  the  can  be  sustained,  in  the  manner  and  form  set  forth  in  the  decla- 
sum  of  nine-  ration.     The  note  is  in  the  following  words,  viz-     "  Six  months 

and"  twenty-  "  after  date  J  Promise  to  Pay  Shadrach  Bond  and  Pierre  Me- 
five  cents,for  "  nard,  agents  for  Warren  Brown,  the  sum  of  nineteen  dollars 
value  receiv-  "  and  twenty-five  cents  for  value  received.     Witness  my  hand 

ed  l^dlnd  "  and  seal  this  20th  da^  of  FebruarJ«  1823."     The  promise  to 

seal  "  &c  the  PaJ'  *s  directly  to  the  plaintiffs,  and  the  consideration,  by  the 

plaintiflsdes-  note  itself,  is,  by  every   fair^and  grammatical  construction  of 

cribedthem-  language,  expressed  to  be  received  of  them. 

eenteft* w"      ^ue  addition  to  the  names  of  the  plaintiffs  of  the  words, 

B."    it  was  "  agents  for  Warren  Brown,"  in  the  note,  is  mere  description  of 

held  to    be  the  person;  it  is  therefore  surplusage,  and  cannot  affect  thepro- 

merely  a  de-  mjse>     ]t  js  evident,  the  words  were  only  used  for  the  purpose 

the  persons,  °*"  shewing,  to  whose  use  the  money  was  to  be  received,  and 

&  that  those  would  not  control  the  express  promise  to  pay  it  to  the  plain- 

words"as  a-  tiffs.     The  contract,  and  the  consideration,  are  expressed  with- 

misrht  be  re-  ou^  am°igluty  or  doubt.     The  language  is  not  susceptible  of  any 

jectedassur- equivocal  meaning.     The  distinction  taken  by  the  defendant's 

plusage.         counsel  in  error,  in  the  use  of  the  words  "  agent  of,"  and  "  agent 

for,"  is  really  not  understood,  nor  where  the  difference  lies, 

which  could  alter  the  sense  of  the  language,  and  meaning  of 

the  parties.     It  is  supposed,  that,  to  describe  a  person  as  agent 

of,  or  agent  for  another,  is  synonimous  in  language  and  import. 

The  various  cases  cited  by  the  defendant's  counsel,  have  also 

been  examined.     They  are  considered  altogether  inapplicable. 

The  general  principle,  in  cases  of  the  description,  within  the 

range  of  which,  the  present  case  seems  to  fall,  is,  that  the  words 

thus  used,  are  mere  description  of  the  character,  or  person  of 

the  obligee  or  promisee,  and  can  in  no  way  control,  or  alter  the 

obvious  import  of  the  contract,  and  intent  of  the  parties  to  it. 


OF  THE  STATE  OF  ILLINOIS.  159 

This  principle  is  very  clearly  illustrated,  in  the  case  of  Baffin  vandalia, 

v.  Chadwick,  8  Mass.  Rep.  103.     The  declaration,  in  that  case,    Dec.  1826. 

recited  the  plaintiff's  name,  and  as  suing  in  the  charactei  of 

"  Agent  of  the  Providence  hat  manufacturing  company,''''  and  the 

defendant,  by  the  note,  promised  to  pay  to  the  plaintiff  as  agent 

of  said  company,  and  expressed  the  value  to  have  been  receiv-  BettsjoJotV. 

ed  of  the  company.     Yet  the  court  held,  that  the  action  was 

rightly  brought,  and  that  the  plaintiff,  styling  himself  agent  in 

his  declaration,  was  merely  descriptive  of  the  person.     The 

present  case  then,  is,  clearly,  much  stronger  than  that,  and  the 

correctness  of  the  principle  more  apparent.     In  that  case,  the 

consideration  is  admitted  to  have  proceeded  from  the  company, 

in  this,  from  the  obligees  themselves. 

The  promise,  in  the  case  before  the  court,  being  directly  to 
the  plaintiffs,  the  consideration  therefor,  being  expressed  to  have 
been  received  of  them,  there  can  be  no  doubt  that  the  action 
ought  to  be  sustained. 

The  addition  of  "agents,"  is  mere  description  and  surplu- 
sage, and  cannot  affect  the  right  to  recover.  The  judgment  on 
the  demurrer  must  therefore  be  reversed,  and  the  proceedings 
remanded  to  the  circuit  court  of  Randolph. 


Judgment  reversed. 


T.  Reynolds,  for  plaintiffs  in  error. 
Baker*  for  defendant  in  error. 
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Henry  Curtis,  Appellant, 

against 
Daniel  S.  Swearingen,  Appellee. 

(APPEAL  FROM   CLINTON.) 

Joint  tenants       This  was  an  action  of  trespass  quare  clausum  /regit  commen- 
may  make  a  cecj  jn  ^\le  Qjnton  circuit  court  by  Swearingen  against  Curtis,, 

subdivision      rp.        ,  .  ,  -i     j    •      .1       j      1        ,•         8        ,,  ,, 

of  time  for  * ne  *oc^  in  quo  is  described  in  the  declaration,  as  the  south 
the  exclus-  east  quarter  of  section  11,  in  township  2  north  of  range  4  west 
ive  occupan-  0f  tiie  3d  principal  meridian,  and  ten  acres  from  the  north  west 
whole  ot  a  corner'  °f  tne  sout^  west  quartei  of  section  12  adjoining,  on 
tract  of  land  which  was  a  grist  and  saw  mill,  <fcc  The  defendant  pleaded 
The  certi-  not  guilty,  with  leave  to  give  title  in  evidence.     The  jury  found 

fi,cate„.t,f.t!ie  a  verdict  for  the  plaintiff",  and  75  dollars  in  damages.     The  facts 

shenfrot  the  ~ 

sale   of  land  m  tne  case?  as  proved,  were  as  follows:  The  plaintiff  to  prove 

without  pro-  his  title  to  the  premises,  read  in  evidence  a  patent  from  the  U. 
flucing  the  g.  dated  in  1823,  granting  them  to  Slade,  Herbert's  heirs,  and 
mov'ma"  the  *"ne  p'amtiff*  The  plaintiff  claimed  one  third,  and  John  Smith  two- 
regularity  of  thirds  by  lease  from  Slade — that  by  agreement  with  plaintiff 
the  sale,  is  and  Smith,  they  had  for  some  time  before  the  trespass  complain- 
^ft't?' ■  ,ce  ed  of,  occupied  the  mills  alternately;  Smith  for  two  weeks  and 
purchaser,  the  plaintiff  for  one  week,  and  so  on  regularly;  that  on  plain- 
tiff's week,  his  occupation  of  the  mill  was  always  exclusive,  and 
that  during  Smith  's  two  weeks,  his  occupation  was  exclusive — 
that  it  was  their  practice  to  commence  their  week  or  two  week's 
occupation,  on  Monday  morning,  about  the  usual  time  of  going 
to  work — that  one  of  them  always  used  and  occupied  the  mill  if 
he  chose,  thro'  Sunday,  and  up  to  Monday  morning,  until  the 
other  would  come  to  commence  his  week;  that  the  two  weeks 
preceding  the  2tith  of  December,  1825,  (which  clay  was  Monday) 
were  Smith's  two  weeks  for  occupying  the  mill.  Plaintiff 's  son, 
on  the  preceding  Sunday  night,  fastened  the  gate  of  the  mill- 
race,  with  a  chain  and  lock — that  it  had  not  been  usual  to  lock 
the  gate — that  the  gate  was  not  on  the  land  mentioned  in  the 
patent,  tho'  a  part  and  parcel  of  the  mill  tract,  and  that  they 
occupied  it,  alternately,  as  they  did  the  mill.  The  defendant  pro- 
ved, that  some  time  in  the  week  preceding  the  26th  of  De- 
cember, 1825,  he  applied  to  Smith  to  get  possession  of  the  mill 
and  premises,  and  that  Smith,  for  a  stipulated  price,  let  defend- 
ant have  all  the  possession  that  he,  Smith,  had  in  the  same,  and 
that  he,  defendant,  entered  upon  and  occupied  and  used  the 
same  from  some  time  about  the  middle  of  the  week  next  pre- 
ceding said  26th  of  December,  and  continued  to  occupy  it  dur- 
ing that  week — that  defendant  a  little  before  day  on  the  morn- 
ing of  said  26th,  (Monday)  and  which  would  have  been  plaintiff's 
week,  went  to  the  mill,  and  forced  off  the  chain  from  the  gate 
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then  in  the  water,  opened  the  gate,  and  continued  to  occupy  the  vandalia, 
mill  with  Smith,  alternately,  from  that  day,  to  the  commence-    Dec- 1}*26. 
meat  of  the  suit.     The  defendant  offered  in  evidence,  to  prove  v-rf*^v 
a  right  of  entry,  a  certificate  from  the  sheriff  of  Clinton  county,        U"TIS 
of  the  purchase  of  the  premises  under  a  sheriff's  sale,  and  also  sweatiing*? 
three  several  executions  against  the  plaintiff,  and  proposed  to 
prove  by  the  sheriff's  return  on  them,  and  other  evidence,  that 
the  sheriff  had  levied  the  executions  on  the  plaintiff's  inteiest  in 
the  premises,  and  had  sold  them  to  defendant  as   mentioned  in 
his  certificate,  to  which  evidence  the  plaintiff  objected,  and  the 
court  sustained  the  objection.     It  was  further  stated  by  a  wit- 
ness, that  when  plaintiff's  son  put  the  chain  and  lock  on  the  race 
gate,  on  Sunday  night,  he  was  with  him,  that  they  did  not  go 
into  the  mill  but  went  past  it,  and  that  he  did  not  see  any  per- 
son in  it;  another  witness  said  that  no  person  was  in  the  mill  on 
Sunday,  as  the  water  was  scarce;  and  another  witness  said,  he 
went  past  the  mil!  on  said  Sunday,  and  believed  that  defendant 
or  some  of  his  family,  was  in  it,  but  was  not  certain — he  knew 
defendant  occupied  it,  thro'  Saturday  the  24th.     This  was  all 
the  evidence. 

The  defendant  moved  the  court  to  instruct  the  jury,  that  if 
they  believed  from  the  evidence  that  plaintiff's  possession  was 
not  continuous,  he  could  not  recover  in  this  action  but  for  the 
iirst  entry,  and  first  week's  occupation  of  the  premises  by  de- 
fendant— that  if  they  believed  from  the  evidence,  that  defend- 
ant entered  under  Smith  by  contract,  the  week  preceding  the 
said  26th  December,  and  occupied  for  that  week  as  Smith  had 
a  right  to  do,  that  his  entry  was  lawful,  and  that  retaining"  pos- 
session by  defendant  on  Monday  the  28th,  and  thence  forward, 
did  not  make  him  a  trespasser,  and  that  they  should  find  for  the 
defendant. 

The  court  refused  to  give  the  instructions  asked  for,  but  in- 
structed the  jury,  that  the  plaintiff  had  a  right  to  the  posses- 
sion of  the  premises  on  Monday  the  28th,  in  pursuance  of  their 
agreement,  and  that  if  defendant  held  the  possession  against 
the  plaintiff  on  that  day,  he  was  a  trespasser.  The  defendant 
excepted  to  this  opinion,  and  moved  for  a  new  trial  which  the 
court  overruled. 

Opinion  of  the  Court  by  Justice  Smith.  This  was  an  action 
of  trespass,  for  breaking  and  entering  the  close  of  the  plaintiff. 
This  case  presents  for  consideration  this  question,  whether  per- 
sons may  make  a  subdivision  of  time  for  the  exclusive  occu- 
pancy of  the  whole  of  a  tract  of  real  estate? 

Joint  tenants  may  make  subdivisions  of  premises,  and  of  the 
occupancy  thereof,  and  may  maintain  several  actions.  Accord- 
ing to  this  decision,  it  is  thought  that  the  subdivision  of  time 
for  the  occupancy,  is  analogous,  and  may  be  legally  done.  The 
premises  in  question,  were  alternately*  occupied  by  Swearingen, 
21 
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Cllxsox 


vandalia,  and   another  person  of  the  name   of  Smith,  a  joint  owner  of 
two-thirds  of  the  premises  with  Swearingen. 

Smith  occupied  for  two  weeks,  and  Swearingen  for  one,  in 
succession.  From  the  evidence,  it  appears  that  Swearingen 
KauEEiw  came  into  his  possession,  by  the  locking  of  the  gate  of  the  mill, 
on  the  last  evening  of  Smith's  two  weeks,  by  his  age;  t.  The 
holding  of  possession,  therefore,  under  color  of  the  previous  en- 
try under  Smith,  whose  right  expired  with  the  two  weeks,  was 
tortious,  and  the  court  below  properly  instructed  the  jury  that 
Curtis  was  a  trespasser. 

The  offer  to  give  in  evidence  the  three  executions  against 
Swearingen,  was,  we  think,  properly  rejected;  there  was  no  of- 
fer to  shew  a  judgment,  and  the  regularity  of  the  sale,  and  it 
is  not  pretended  that  any  deed  was  ever  executed  by  the  she- 
riff to  Curtis,  as  the  purchaser  of  the  premises  in  question.  I 
am  of  opinion  the  judgment  should  be  affirmed,  (a) 

Judgment  affirmed. 

Blackwell,  for  appellant. 

Mills,  for  appellee. 

(a)  A  sheriff's  deed  cannot  be  given  in  evidence  without  producing1  the 
judgment  and  execution  under  which  the  sale  was  made:  .without  them,  the 
sherifi  has  no  authority  to  sell.     Den  v.  W  right  et  at.  1  Peter's  C.  C.  Kep.  64. 


A  refusal  to 
grant  a  new 
trial  cannot 
be  assigned 
for  error. 

A  bill  of 
exceptions 
cannot  be  ta- 
ken, unless 
theexception 
be  made  on 
the  trial,  and 
before  theju- 
ry  is  dischar- 
ged, and  it 
lies  for  recei- 
ving improp- 
er, or  reject- 
ing proper 
testimony,  or 
for  misdirec- 
ting the  jury 


Eli  B.  Clemsoiy, 
IIenry  Kruper, 


against 


Plaintiff  in  error. 
Defendant  in  error. 


(ERROR  TO  ST.  CLAIR.) 

Opinion  of  the  Court  by  Justice  Lockwood.  Kruper,  the 
plaintiff  below,  brought  an  action  of  assumpsit  in  the  St.  Clair 
circuit  court.  The  defendant  below,  plead  non  assumpsit,  and 
issue  was  thereon  joined.  On  the  trial  a  verdict  was  found 
for  Kruper. 

A  motion  was  then  made  for  a  new  trial  which  was  overru- 
led, and  a  bill  of  exceptions,  containing  the  evidence  given  on 
the  trial,  was  taken  to  the  opinion  of  the  court  overruling  the 
motion  for  the  new  trial.  Judgment  having  been  rendered  on 
the  verdict,  a  writ  of  error  has  been  brought  to  this  court  to 
reverse  the  judgment,  and  the  error  relied  on,  is,  that  "the 
court  below  erred  in  overruling  the  said  Clemson's  motion  for  a 
new  trial,  on  the  ground  stated  in  the  bill  of  exceptions,  and  be- 
cause the  damages  were  excessive."  It  is  objected  on  the  part 
of  the  defendant  in  error,  that  refusing  to  grant  a  new  trial  can- 
not be  assigned  for  error, 
on  a  point  of  law. 
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Clejison 


This  objection,  the  court  think  well  taken,  both  on  the  score  vandalia, 
of  adjudged  cases,  and  on  principle.     A  bill  of  exceptions  can-    Dec  182G- 
not  be  taken,  unless  the  exception  be  made  on  the  trial,  and 
before  the  jury  is  discharged,  and  it  lies  for  receiving  improper, 
or  rejecting  proper  testimony,  or  misdirecting  a  jury  on  a  point     Khotee. 
of  law.     The  bill  of  exceptions  taken  in  this  case,  was  not  for 
any  decision  that  occurred  during  the  progress  of  the  trial,  and 
was  therefore  improperly  allowed. 

If  this  case  had  come  before  the  court  in  a  correct  form,  they 
are  rather  inclined  to  the  opinion  that  the  defendant  below  ought 
to  have  had  a  new  trial,  but  as  it  is  unnecessary  to  decide  this 
point,  they  have  not  made  up  a  definitive  opinion  on  the  subject. 

As  the  court  are  of  opinion  that  the  bill  of  exceptions  was  not 
correctly  taken,  to  relax  the  rule,  in  a  real  or  supposed 
hard  case,  would  be  establishing-  an  innovation  in  the  proceed- 
ings of  courts  that  would  in  practice  prove  extremely  inconven- 
ient if  not  dangerous.  If,  however,  the  decision  of  the  court 
below  has  worked  serious  injustice  to  the  defendant,  it  is  possi- 
ble a  court  of  equity,  upon  a  proper  case  might  grant  relief. 
The  court,  therefore,  barely  suggest,  without  deciding  the  point, 
if  the  counsel  for  the  defendant,  misapprehended  the  law  or 
practice  in  relation  to  taking  bills  of  exception,  that  it  might  af- 
ford ground  for  granting  anew  trial  by  a  court  of  equity.  The 
judgment  must  be  affirmed  with  costs,  (a) 

Judgment  affirmed. 

Blackioell,  for  plaintiff  in  error. 

Cowles.  for  defendant  in  error. 


(a)  Cases  of  new  tiials-  Sawyer  v.  Stephenson,  p.  6.  Cornelius  v.  Bou- 
cher, p.  12.      Col/i?m  v.  Cluypole  p    164.      Street  v.  Bine,  p. 

No  bill  of  exceptions  is  valid  which  is  not  for  matter  excepted  to  at  the 
time  of  the  trial.  It  is  not  necessary  that  the  bill  of  exceptions  should  be 
formally  diawn  and  signed  before  the  trial  is  at  an  end:  it  is  sufficient  if  the 
exceptions  be  taken  at  the  trial  and  noted  by  the  court  with  the  requisite  cer- 
tainty, and  it  may  afterwards,  during  the  term,  according  to  the  rules  of  the 
court,  be  reduced  to  form  and  signed  by  the  judge,  la  all  such  cases  how- 
ever, the  bill  of  exceptions  is  signed  nunc  pro  tunc,  and  it  purports  on  its 
face  to  be  the  same  as  if  actually  reduced  to  form  aiid  signed,  pending  the 
trial,   and  it  would   be  a  fatal   error  if  it   appeared  otherwise.     Walton  v. 

United  States   9  Wheat  651. 

An  <-xcepcion  to  the  opinion  of  the  court  is  necessary  only,  when  the  al- 
led.^d   error  cannot  otherwise  apnear  on  the  record.     JUacker's  heirs  v. 

Thomas,  7  Wheat.  530. 
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VANDALIA 

Dec.  18^6. 


Augustus  Collins,  Appellant. 

against 
Abraham  Claypole,  Appellee. 

(APPEAL  FROM  MADISON.) 

A  refusal  to  Opinion  of  the  Court  by  Chief  Justice  Wilson.*  The  first 
grant  a  new  question,  and  the  only  one  necessary  to  be  decided  in  this  case, 
be  assigned  *s'  whether  the  refusal  to  grant  the  new  trial  asked  for  is  ground 
for  error.  of  error.  That  point  has  been  settled  in  the  case  of  Clemson 
v.  Kruper. 

The  court  was  unanimously  of  opinion  in  that  case,  that  it 
was  not  a  ground  of  error.     This  case  depends  upon  the  same 
principle,  and  must  be  decided  in  the  same  way. 
Judgment  to  be  affirmed  as  of  the  last  term,  (a) 

Judgment  affirmed. 
S  Justices  Lockw&od  and  Smith  gave  no  opinion. 

(a)  Sa-wyer  v.  Stephenson,  page  6.     Cornelius  v.  Boucher,  page  12.     Cleats 
sonr.  Kruper,  page  162. 
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Dec.  1826. 

John  Flack,  Plaintiff  in  error,  Flack. 

agaiUSt  r,  ,     J  ■  HahJsgto* 

Wiley  O.  Harrington,  Defendant  in  error. 

(error  to  jacicson.) 

This  was  an  action  of  trespass,  assault,  aud  battery,  and  false  if  a  magis- 
imprisonment,  brought  by  Harrington  against  Flack,  a  justice  trate  utticl- 
of  the  peace,  and  one  Johnson,  who  was  deputed  by  Flack  to  witho\it  any 
serve  a  warrant  on  plaintiff  below.  complaint  on 

The  first  count  of  the  declaration  states,  that  Flack,  as  justice  oatn>  or   of 
of  the  peace,  irregularly  and  illegally  issued  a  warrant  against  J,s()    ,   ,ovvn 
the  plaintiff  below  and  others,  to  answer  the  complaint  of  the  iSSUes      hi's 
people  of  the  state  of  Illinois,  for  a  breach  of  the  peace  said  to  warrant     to 
have  been  committed   on  the  body  of  one   Edward  Valentine,  appreheruj  a 
without  any  affidavit  having  been  made   before  him,  the  said  wilUie'liable 
Flack,  by  any  person  against  the  said  Harrington,  and  without  in  an  action 
any  personal   knowledge  of   the  transaction  above  mentioned  °*  trespass. 
and  complained   of,  or  other  legal  information  or  accusation, 
whereon  to  have  predicated  his  said  warrant  so  issued  as  afore- 
said, and  whereby  to  justify  his  said  proceedings.     He,  the  said 
Flack,  having  no  reasonable  or  lawful  cause  whatever,  to  sus- 
pect that  the  said  Harrington  had  been  guilty  of  the  said  sup- 
posed breach  of  the  peace,  which  warrant  was  delivered  to 
Johnson,  and  the  plaintiff  below  arrested  on  it  by  the  advice 
and  request  of  Flack.     The  second  count  is  similar  to  the  first. 

To  this  declaration,  Flack  and  Johnson  demurred,  which  was 
overruled  by  the  court  below,  whereupon  they  severally  plead 
not  guilty;  and  Johnson  plead  in  addition,  a  special  plea  of 
justification. 

On  the  trial,  Johnson  was  acquitted,  and  Flack  was  found 
guilty,  and  judgment  rendered  against  him  for  damages  and 
costs. 

Opinion  of  the  Court  by  Justice  Lockwood.  This  case  is 
clearly  distinguishable  from  the  case  of  Flack  and  Johnson  v. 
Ankeny,  decided  this  term.  The  allegation  here,  is,  that  Flack 
officiously,  and  without  any  complaint  on  oath,  issued  his  warrant  , 
for  the  apprehension  of  Harrington.  And  these  allegations  are 
found  true  by  the  verdict  of  a  jury,  upon  a  plea  putting  the 
facts  directly  in  issue.  Will  the  law  tolerate  such  conduct  in  its 
officers?  This  is  clearly  not  a  case  o(  error  in  judgment  in  a 
case  legally  before  the  justice. 

In  fact,  there  was  nothing  before  the  justice,  to  authorise  him 
to  act  at  all,  for  he  made  the  case,  and  then  adapted  his  pro- 
cess to  the  assumed  facts.  A  justice  in  issuing  a  warrant  for 
the  apprehension  of  a  person  for  a  criminal  offence,  acts  minis- 
terially, and  cannot,  of  his  mere  motion,  institute  such  a  proceed-. 
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vandalia,  ing,  unless  in  particular  cases,  where  he  is  present  at  the  corn- 
Dec.  1826.    mission  of  the  offence. 

s-^*v^/        jr  jie  voluntarily  acts,  he  is  liable  to  an  action,  and  trespass 
Flack       Wi]l  Jj^.     The  law  appears  to  be  well  settled  on  this  point,  as 
Rahb^&ton  w^  appear  from  the  following  authorities.      In  Swift's  digest, 
page  800,  the  law  on  this  subject  is  stated  as  follows: 

If  a  justice  of  the  peace  without  complaint  or  information, 
should  issue  a  warrant,  and  cause  a  person  to  be  arrested,  tres- 
pass would  lie  against  him,  for  though  he  is  excused  when  he 
issues  a  warrant  on  a  false  accusation,  yet  it  is  otherwise  where 
he  issues  his  warrant  without  accusation.  Swift  cites  Cro.  Eh 
130 — In  the  case  of  Wallsworth  v.  McCullough,  10  Johns,  p.  93: 
this  was  an  action  of  false  imprisonment;  on  the  trial,  the  fol- 
lowing facts  appeared.  That  the  plaintiff  was  arrested  by  vir- 
tue of  a  warrant  issued  by  defendant  as  a  justice  of  the  peace, 
on  the  complaint  of  the  overseers  of  the  poor,  setting  forth  the 
examination  of  the  mother,  &c.  The  overseers,  however,  tes- 
tified that  they  never  made  complaint,  nor  did  they  request  the 
justice  to  issue  the  warrant. 

They  also  stated,  that  one  Garley  was  occasionally  employed  by 
them  to  do  their  business,  but  they  had  not  employed  him  in  this 
case,  and  on  whose  application,  the  warrant  had  actually  issued. 
The  overseers  appeared  before  the  justice  on  the  examination, 
and  agreed  to  the  proceedings.  The  warrant  issued  without 
authority,  because  it  was  not  issued  upon  the  complaint  of  the 
overseers  of  the  poor,  or  either  of  them.  The  justice,  acting 
ministerially  in  this  case,  wras  responsible  for  issuing  the  warrant 
without  the  application  required  by  the  statute.  The  subse- 
quent consent  of  one  of  the  overseers,  that  the  proceedings 
might  go  on,  would  not  deprive  the  plaintiff  of  the  action  for 
the  previous  arrest,  upon  a  warrant  irregularly  issued.  And 
the  same  court  in  the  case  of  Jones  v.  Percival,  2  Johns.  Cases, 
49,  held,  that  "trespass  for  a  false  imprisonment  lies  against  a 
justice  of  the  peace,  who  voluntarily,  and  without  the  request, 
or  authority  of  the  plaintiff  in  an  action  before  him,  issues  an  ex- 
cution  against  the  body  of  the  defendant  who  is  privileged 
from  imprisonment,  who  claims  his  privilege,  and  is  taken  on 
the  execution."  The  errors  assigned,  are  altogether  technical 
and  relate  to  form,  and  do  not  appear  to  require  any  examina- 
tion.    The  judgment  must  be  affirmed  with  costs,  (a) 

Judgment  affirmed. 
Cozvles,  for  plaintiff  in  error. 

Eddy,  for  defendant  in  error. 

(a)  Vide  Flack  v.  Ankeny,  ante,  page  144. 


END  OF  DECEMBER  TERM. 


CASES 

ARGUED  AND  DETERMINED 


IN 


®mm  buipibjbi[I8  (g®wm^ 


OF  THE 


STATE  OF  ILLINOIS, 

IN  DECEMBER  TERM,  1827. 


Present     WILLIAM  WILSON,  Chief  Justice. 
THOMAS  C.  BROWNE,      ) 
SAMUEL  D.  LOCK  WOOD  A  Associate  Justices. 
THEOPHILUS  W.  SMITH,) 


,   '>  Appellants, 

/■,  dec  d.)  rr 


RlCHARDSON  AND  HaGGATT,^ 

Ex'rs.  of  R.  Crow, 

against 
Samuel  Prevo,  Appellee. 


(APPEAL  FROM  CLARK.) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  was  a  bill  If  a  bill  for 
in  equity,  filed  in  the  Clark  circuit  court,  praying  relief  and  for  an  injunction 
an  injunction  restraining  the  collection  of  a  judgment  at  law.  its  ^"^  °" 
The  injunction  was  dismissed  on  motion,  before  answer,  and  a  equity,  it 
judgment  rendered  against  appellants  and  their  securities  in  the  wil1  be  dis- 
injunction  bond,  for  the  original  judgment  and  interest  and  dam-  ti°0n  a  de- 
ages.  From  which  decision,  an  appeal  has  been  taken  to  this  ffcnCe  at  law, 
court.     Two  errors  are  assigned :  if  a  legal  one, 

1.  That  the  injunction  was  dissolved  before  answer,  notwith-  j»ustbemade 
standing  the  bill  on  its  face  contains  sufficient  equity:  ment/ 

2.  That  the  judgment  was  given  against  both  principals  and  it  is  error 
securities,  for  the  whole  amount  of  the  judgment  enjoined,  to-  t0  decree  a- 
gether  with  damages  and  costs.        _  SpHuSKE 

The  first  error  was  not  much  relied  on  in  the  argument,  and  curity  in  an 
from  an  inspection  of  the  bill,  the  court  are  satisfied  that  the  injunction 

bond,  the  a- 
mount  of  the  judgment  at  law- 
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vandalia,  injunction  was  properly  dissolved  on  motion.     If  the  intestate 

Bee.  182r.    had  any  defence  to  the  action  on  the  bond,  it  was  a  legal  one, 

^"^~v-'«w'  and  no  sufficient  reason  is  given  why  he  did  not.  defend  the  suit 

RrAN        at  law.     His  laches  was  therefore  a  bar  to  the  interference  of  a 

eIds.        POMrt  of  equity. 

The  second  error,  is  well  assigned.  This  court  has  frequent- 
ly decided,  that  such  a  judgment  as  was  rendered  in  this  case, 
cannot  be  given.  The  judgment  of  the  court  below  must  be 
reversed,  altogether,  as  to  the  securities  in  the  injunction  bond. 
It  is  also  reversed  as  to  the  judgment  against  the  complainants, 
for  the  debt  and  interest  of  the  judgment  at  law,  and  affirmed 
as  to  the  dissolution  of  the  injunction,  and  for  twenty-eight  dol- 
lars and  eiglity  cents,  the  damages  and  costs  of  the  court  below, 
as  against  the, appellants.  The  court  also  are  of  opinion  that 
the  appellants  recover  the  costs  of  this  appeal,  (a) 

(«)  Vide  Hubbard  v.  Hobson,  ante,  page  147. 


James  J.  Ryan,  Plaintiff  in  error, 

against 
Abner  Eads,  Defendant  in  error. 

(ERROR  TO  WASHINGTON.) 

A  return  to       Opinion  of  the  Court  by  Justice  Loc;cwood.     This  is  a  writ. 

a  writ  by  a  0f  error  ^Q  fae  Washington  circuit  court. 

signs  himself      Several  errors  have  been  assigned,  but  it  is  unnecessary  to 

"bep.  Shff."  notice  more  than  one  of  them. 

without  sta-       The   second   writ  of  scire  facias,  was  returned  by  a  person 

sheriff  is  er-  wno  slons  himself  Deputy  Sheriff.     This   was  clearly  errone- 

roneous.     A  ous.     A  deputy  sheriff  can  only  act  in  the  n?me  of  his  princi- 

deputy  sher-  pal„     The  judgment  having   been  entered  by  default,  tnis   ir- 

iff  can   only  repularity   can  be  assigned  for  error.     Judgment  reversed  for 
Kct     l  n     the       o  j  ^  ° 

name  of  his  the  irregularity  of  the  proceedings  below  with  costs,  but  (he  re- 
principal.*     versal  not  to  operate  to  the  prejudice  of  any  future  proceedings 
*  Kev. Laws  on  fae  mortgage,  (a)  Judgment  reversed. 

of  1827,    p.  ■ 

o,  seo.     .        ^  jiCynoicjSi>  for  plaintiff  in  error. 

«Mc  Roberts,  for  defendant  in  error. 

fa  J  It  is  essential  when  a  deputy  is  appointed,  that  he  have  all  the  pow- 
ers of  his  principal.     3  Dane's  L»ig.  89 

A  deputy  has  no  interest  in  the  office,  but  is  only  the  shadow  of  the  officer, 
in  ■whose  nume  he  does  all  thing's.     Jac.  Law  Diet.     Title,  Deputy 

A  return  by  the  deputy  sheriff  in  his  own  name  as  deputy  sheriff,  is  not  a 
return  bv  the  sheriff  which  the  court  can  notice.  Simonds  v  Catlin,  2  NT. 
Y.  Term  Itep.  66. 

In  N.  Car.  a  return  of  the  service  of  a  writ  made  by  (he  deputy  sheriff 
was  held  good,  it  being  the  immemorial  custom  of  the  state  to  receive  their 
returns.    McMurphy  v.  Campbell,  1  Hayw.  181;  Peake's  Ev.  441. 
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Dec.  1827. 

John  Giles,  Plaintiff  in  error, 

against 
John  Shaw,  Defendant  in  error. 

(ERROR  TO  MADISON.) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  was  an  ac-  Oyer  cannot 
tion  of  debt,  commenced  on  a  judgment  recovered  in  the  [then]  be  demand- 
territory,  now  state,  of  Missouri.  The  declaration  is  in  the  ^  ,°  ^vari- 
usual  form.  Subsequent  to  the  tiling  the  declaration,  the  plain-  ance  be- 
tiff  filed  a  transcript  of  the  judgment  in  Missouri.  To  which  tween  there- 
declaration  the  defendant  "  having  oyer  given  him  of  the  re-  c°         .c!ur~ 

o      j        n  etton  and  the 

cord  declared  on,"  says,  that  he  is  not  bound  to  answer  farther  ont.  produc- 

than   by  demand,  (supposed  to  mean  demurrer,)  and  plaintiff  ed    as    evi- 
joins  in  demurrer.     On  this  state  of  pleadings,  the  circuit  court  dence,canbe 
of  Madison,  gave  judgment  for  defendant.     To  reverse  which,  tLeof  gvthe 
a  writ  of  error  has  been  taken  to  this  court.     The  declaration  piea   of*  nul 
was  sufficient,  prima  facie,  to  sustain  the  action.     Could  the  de-  ^el  record. 
fendant  then,  crave  oyer  of  the  transcript  on  file,  and  demur  ? 
Such  a  course,  would  completely  exclude  the  plaintiffs  testimo- 
ny, and  inmost  cases  woik  the  greatest  injustice.     Oyer  at 
common  law  is  only  demandablc  of  specialties.     Our  statute 
has  probably  extended  the  rule,  but  clearly   limits  the  right  to 
demand  oyer  of  instruments  signed  by  the  party,  and  cannot 
apply  to  actions  founded   on  judgments.     The   proper  course 
for  defendants  would  have  been,  to  have  pleaded,  either  nil  de- 
bet*  or  riultiel  record.     JYul  liel  record  it  has  been  decided,  is  the      ♦  Quere:  js 
proper  plea  to  put  in  issue  such  a  judgment  as  has  been  declar-  nil    debet   a 
ed  on,  where  the  judgment  is  either  domestic,  or  from  a  sister  P''°Pel"  Plea> 
state.     If,  however,  the  defendant  regarded  the  judgment  as  an^ctioT  of 
not  coming  within  the  purview  of  the  constitution  and  law  of  debt  upon  a 
congress,  then  the  proper  plea  would  have  been  nil  debet.     On  record?   See 
the  trial  of  either  of  these  issues,  the  defendant  could  object  to  9.T-PP8      v- 
a  material  variance  between  the  evidence  offered,  and  the  dec-  te.page  2. 
laration.     The  court  do  not  decide  which  of  these  pleas  would 
be  proper,  but  are  of  opinion,  that,  inasmuch  as  the  declara- 
tion is  sufficient  on  its  face,  that  the  court  erred  in  sustaining 
the  demurrer. 

Judgment  reversed  with   costs  and  the  cause  remanded  to 
Madison  for  further  proceedings. 

The  court  having  been  referred  to  some  authorities  since  the 
above  opinion  was  written,  remark,  that  the  demurrer  ought  to 
have  been  regarded  by  the  court  below  as  a  nullity.  The  de- 
murrer only  states,  that,  "  having  oyer  given  him  of  the  record 
declared  on,"  but  does  not  proceed  to  set  it  out,  or  in  any  man- 
22 
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Giles 


vandalia,  ner  make  the  transcript  a  part  of  the  demurrer.  This  was 
•  clearly  erroneous.  See  5  Bac.  Abr.  title,  "pleas  and  plead- 
ings,1' page  438,  and  the  authorities  there  cited.  It  is  by  those 
authorities  holden,  "  that  if  the  defendant,  after  praying  oyer 
Shaw.  of  a  deed,  do  not  set  forth  the  whole  of  it,  the  plaintiff  may  sign 
judgment  as  for  want  of  a  plea,  or  the  court  will  quash  it;  for 
that,  by  craving  oyer,  the  defendant  undertakes  to  set  out  the 
whole  verbatim^  and  if  he  do  not  do  so,  the  plea  is  bad."  That 
oyer  is  not,  in  strictness,  demandable  of  a  record,  see  5  Bac. 
Abr.  page  437.  (a) 


Judgment  reversed. 


Cowles,  for  plaintiff. 

Blackwell  and  Reynolds,  for  defendant. 


(a)  The  defendant  shall  not  have  oyer  of  a  record  when  only  conveyance 
to  the  action,  as  in  escape;  nor  in  debt  on  a  recovery  in  an  inferior  court, 
for  it  remains  there;  nor  of  a  record  in  another  court,  nor  where  he  is  party 
to  it.     1  Saund.  9 

One  has  no  right  to  have  oyer  of  a  record,  as  of  an  original  writ.  1  T.  R. 
150.     5  Com.  Dig.  467. 

The  defendant  is  not  entitled  to  oyer  of  the  original  record,  and  if  he 
prays  oyer  of  it,  the  plaintiff  may  proceed  without  taking  notice  of  it. 
Douglass,  227,  477. 
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VANDALIA, 
Dec.  1827. 

Belthazar  P.  Mellick,  Plaintiff  in  error.  Melxick 


against 


De  Seel. 


Justus  De  Seelhorst,  Defendant  in  error.  horst. 

(ERROR  TO  MADISON.) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  was  an  ac-  Any  evi' 
iion  of  assumpsit  brought  in  the  Madison  circuit  court.  The  f e"fet  r  * l 
plaintiff  below  declared  on  a  promissory  note,  to  which  the  de-  a  promise  to 
fendant  plead  the  statute  of  limitations,  and  the  plaintiff  repli-  take  a  case 
ed  a  promise  within  five  years.     On  the  trial  of  the  cause,  af-  out   °£   *lie 

stat    of    li  in 

ter  the  plaintiff  had  adduced  his  proof,  the  court  directed  the  should beleft 
jury  "  to  return  a  verdict  for  the  defendant."  To  this  opinion,  to  the  jury 
the  plaintiff  excepted,  and  the  cause  is  brought  into  this  court  with  instruc- 
by  writ  of  error.  Several  errors  have  been  assigned,  but  the  the^couriTas 
court  only  deem  it  necessaiy  to  notice  one  of  them,  and  that  to  the  law 
is,  whether  the  court  ought  not  to  have  permitted  the  evidence  thereon, 
toffo  to  the  jury  without  the  direction?  Anunquah- 

fi cd  "DvornisG 

On  this  point,  we  are  of  opinion  that  the  circuit  court  erred,  to  payadebt 
in  not  permitting  the  evidence  to  go  to  the  jury,  with  instruc-  barred  bythe 
tions,  as  to  the  law  arising  on  the  case,  and  then  left  the  jury  statute  will 
to  decide,  whether  the  proof  came  within  the  rule.  h      'where 

The  case  of  Lloyd  v.  Maund,  2  Durnford  &  East's  Reports,  the  promise 
760,  is  an  authority  to  shew,  that  the  evidence  ought  to  have  to  pay  is 
been  left  to  the  jury.  wlthT^aliU 

As  it  will  be  necessary  for  this  cause  to  go  to  another  jury,  fiction,  it 
the  court  feel  themselves  called  upon  to  lay  down,  what  they  rests  withthe 
consider,  the  best  construction  of  the  statute  of  limitations  in  plaintifftodo 
relation  to  the  cases  taken  out  of  its  operation.  McaHon^An 

In  doing  so,  however,  the  court  labour  under  much  embar-  acknowledg- 
rassment,  from  the  great  number,  of  conflicting  decisicns  that  mentthatthe 
are  to  be  found  in  the  books  of  reports.  These  decisions  are  of  *jebt  ™  sl!J* 
so  irreconcileable  a  character,  that  this  court  are  at  liberty  to  sisting,is  suf- 

extract  from  all  the  cases,  such  rules  as  will,  in  their  opinion,  ficient So 

most  conduce  towards  effecting  the  intentions  of  the  legislature  also  proof  of 
in  passing  the  law.     An  unqualified   promise   to  pay  the  debt,  JjJ^'of  nart 
has,  by  all  the  decisions,  been  held  sufficient  to  take  the  case  out  0f  the  debt, 
of  the  statute.     Where  the  promise  to  pay,  is  accompanied  with  will  be  suffi- 
a  qualification,  or  upon  a  contingency,  the  court  are  of  opinion  c1ient  ~  eJ!*~ 
that  the  proof  rests  upon  the  plaintiff  to  do  away  the  qualifica-  jury  t0  ;nfer 
tion,  or  show  that  the  contingency  has  happened.     Where  the  a  promise  to 
acknowledgement  of  the  party  is,  that  the  demand  is  still  due  P3?  the  bal* 
and  subsisting  against  him,  this  will  be  sufficient  to  infer  a  pro- 
mise to  pay.     So,  also,  proof  of  an  actual  payment  of  part  of 
the  debt,  by  the  party,  or  his  authorised  agent,  will  also  be  suffi- 
cient evidence  for  the  jury  to  infer  a  promise   to  pay   the  bal- 
ance.    The  court  give  no  opinion  whether  the  evidence  con- 
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vandalia,  tained  in  the  bill  of  exceptions  was  sufficient  for  the  plaintiffto 
Dec  1827.    recover.     If  a  party  wishes  to  refer  the  evidence  to  the  court, 

it  ought  to  be  done  bj  a  demurrer  to  evidence. 
1  ^Bii?E"      r^^e  judgment  is  reversed  with  costs,  and  the  cause  remand- 
v.  ed  to  the  circuit  court,  and  a  venire  de  novo  awarded  in  that 

Mohhison.    court,  (a) 

Cozvles.  for  plaintiff  in  error. 
McRoberts,  for  defendant  in  error. 


Judgment  reversed. 


(a)  An  acknowledgement  ot'  the  original  justice  of  the  claim  is  not  suffi- 
cient to  take  the  case  out  of  the  statute;  the  acknowledgement  must  go  to 
the  fact  that  it  is  still  due.     8  Cianch,  72,  Clementson  v    Williams. 

An  acknowledgement  which  will  revive  the  original  cause  of  action,  and 
remove  the  bar  created  by  the  statute,  must  be  unqualified  and  uncondition- 
al; it  must  shew  positively,  that  the  debt  is  due  in  whole  or  in  part.  Wet* 
zel\.  Bussa>'d,  11  Wheat  309. 

Vide,  Kimmel  v.  Schwartz,  post,  and  the  cases  there  referred  to. 


The  usual  & 
appropriate 
mode  of  exe- 
cutingadeed 
or  other  wri- 
ting, by  an 
agent  or  at- 
torney is  for 
the  agent  or 
attorney  to 
sign  his  prin- 
cipal's name, 
and  then  his 
own,asagent. 


Mary  Ann  Hears,     ) 

ex'rx.  of  Wm.  Hears,) 


Wm.  Morrison, 


against 


Plaintiff  in  error, 
Defendant  in  error. 


(ERROR  TO  RANDOLPH.) 

Opinion  of  the  Court  by  Chief  Justice  Wilson.  This  is  an 
action  of  covenant,  brought  by  the  plaintiff  in  error,  against 
the  defendant, upon  the  following  obligation: 

"  I  do  hereby  sell,  deliver  over,  and  transfer  to  William 
"  Mears,  the  time,  that  a  negro  girl  named  Harriet,  and  her 
"  children,  had  to  serve  William  Morrison,  she  being  a  daugh- 
f'ter  of  a  servant  of  said  Morrison,  indentured  under  the  laws  of 
"  this  territory  concerning  the  indenturing  of  slaves,  for  the  sum 
."of  three  hundred  dollars,  payable  in  twelve  months,  with  in- 
"  terest  from  this  date.  Witness  my  hand  and  seal,  17th  June, 
"  1818. 

Guy  Morrison,  agent."         [seal] 

Upon  the  trial,  a  verdict  was  found  for  the  plaintiff  in  error,  and 
upon  motion  of  the  defendant  below,  the  court  arrested  the 
judgment,  upon  the  ground,  that  the  instrument  declared  on, 
created  no  liability  on  William  Morrison.  The  correctness  of 
this  opinion,  is  the  only  point  to  be  decided. 

Something  has  been  said  by  counsel,  as  to  the  sufficiency  of 
this  instrument  to  impose  a  liability  upon  any  one.  Upon  this 
point,  the  court  will  give  no  opinion;  it  is  unnecessary,  and  in- 
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-deed,  it  would  be  improper  to  determine  upon  the  rights  or  ob-  vandalia, 

ligations  of  persons  not  parties  in  the  case.     Has  Morrison  then,   Dec-  1827 

bound  himself  in  person  or  by  his  agent?     The  covenant  is  in 

the  first  person.     The  signing,  by  Guy  Morrison,  is  also  in  the  M 

first  person.     In  no  part  of  the  instrument,  is  William  Morrison 

referred  to,  as  covenanting,  not  even  by  recital.  Morrison. 

What  is  the  grammatical  construction  of  the  language  used  in 
the  covenant?  It  cannot  be,  that  it  is  the  defendant  who  cove- 
nants, when  the  covenant  commences  in  the  first  person,  and  is 
signed,  not  by  him,  but  by  Guy  Morrison,  agent.  By  no  con- 
struction of  language,  or  principle  of  law,  can  the  term,  agent, 
affixed  to  the  name  of  Guy  Morrison,  be  intended  to  import  that 
he  is  the  agent  of  William  Morrison.  The  usual,  and  appro- 
priate mode  of  signing  a  deed  by  an  agent  or  attorney,  is,  for 
him  to  sign  his  principal's  name,  and  then  to  sign  his  own,  as 
agent.  Here,  the  seal,  is  clearly  not  the  seal  of  William  Mor- 
rison, but  of  another  person.  There  are  numerous  cases  to  be 
found,  in  illustration  of  this  rule.  It  was  so  decided  in  the  ca- 
ses of  White  v.  Cuyler,  6  Term  Reports,  176.  Wilks  v.  Back, 
2  East.  142.  4.  Mass.  Rep.  595.  5  Mass.  Rep.  299;  and  2 
Wheat.  56;  Duvall  v.  Craig.  We  are  clearly  of  opinion  that 
the  circuit  court  decided  correctly  in  arresting  the  judgment, 
and  that  its  judgment  ought  to  be  affirmed,  (a) 

Judgment  affirmed. 
J.  &;  T.  Reynolds,  for  plaintiff  in  error. 

Breese,  for  defendant  in  error. 

/ 

(a)  A  drawer  of  a  bill  may  be  liable  personally,  though  known  to  all  par- 
ries to  be  agent,  as  where  he  signs  his  name  without  any  qualification.  11 
Mass.  Rep.  54 

One  who  covenants  for  himself,  his  heirs,  &c.and  under  his  own  hand  and 
seal,  for  the  act  of  another,  shall  be  personally  bound  by  his  covenant,  'tho' 
he  describe  himself  in  the  deed  as  covenanting  for,  and  on  the  part  and  be- 
half of,  such  other  person,     Jlppleton  v.  Binks,  5  East.  148. 
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VAMBALIA, 
Dec.  1827. 


Michael  Jones, 

Llovd,  Serrill) 
and  Oakford,  ) 


against 


Plaintiff  in  error* 
Defendants  in  error. 


A  judgment 
in  damages, 
where  the 
action  is  in 
debt,  is  er- 
roneous, and 
upon  a  ver- 
dict render- 
ed for  $800 
in  damages 
where  theac- 
tion  is  debt, 
no  judgment 
can  be  ren- 
dered. 

In  such  case 
the  judg- 
ment ought 
to  have  been 
for  the  a'mt 
of  the  debt 
found  to  be 
due,  and  the 
damages  sus- 
tain'd,  which 
damages 
would  be, the 
amount  of  in- 
terest on  the 
sum  foundby 
the  jury  as 
the  debt. 


(ERROR  TO  GALLATIN.) 

Opinion  of  the  Court  by  Justice  Smith.  This  is  an  action  of 
debt,  on  a  sealed  negotiable  note,  assigned  to  the  defendants  in 
error.  The  declaration  sets  forth  the  amount  of  the  note  as  the 
debt  due,  and  alledges,  that  the  plaintiffs  sustained  damage,  by 
the  non-payment  thereof,  to  fifty  dollars. 

The  defendant  plead  several  pleas,  which  it  is  not  necessary 
to  enumerate.  Issues  of  fact  were  made  up,  the  cause  tried,  and 
a  verdict  rendered  for  the  plaintiffs,  for  eight  hundred  dollars 
and  fifty  cents,  without  specifying,  whether  in  debt,  or  damages. 
Upon  this  verdict,  a  judgment  was  entered  up  as  follows:  a  It 
is  therefore  considered  by  the  court,  that  the  plaintiffs  recover 
against  the  said  defendant,  eight  hundred  dollars  and  fifty  cents 
damages,  by  the  jurors  aforesaid,  in  their  verdict  aforesaid,  as- 
sessed, and  also  their  costs,"  &c.  Under  the  sixth  assignment 
of  errors,  which  is  the  only  one  it  is  considered  necessary  to  no- 
tice, it  is  contended,  the  action  being  in  debt,  and  the  judgment 
in  damages,  that  the  judgment  is  improper,  and  wholly  irregu- 
lar. We  think  the  judgment  to  be  evidently  erroneous.  It 
ought  to  have  been  for  the  amount  of  the  debt,  found  to  be  due, 
and  the  damages  sustained,  which  damages,  would  have  been 
the  amount  of  interest  on  the  sum  found  as  the  debt  by  the 

jury- 

The  verdict  of  the  jury  is  therefore  an  improper  finding  and 
a  judgment  is  incapable  of  being  rendered  thereon. 

The  plaintiff  should,  at  the  trial,  have  required  a  correction 
of  the  verdict,  and  had  the  same  put  into  form.  Even  then, 
U\e  plaintiffs  could  not  have  recovered  the  whole  amount  found 
by  the  jury,  that  amount  exceeding  the  amount  of  the  note  de- 
clared on,  and  the  damages,  as  laid  in  the  declaration.  It  is 
certain,  that  the  plaintiffs  cannot  recover  more  than  their  decla- 
ration covers,  for  this  Avould  be,  to  award  him  more  than  he 
asks  himself.  In  cases  of  torts,  where  a  jury  have  found  more 
than  the  amount  of  damages  laid,  the  courts  have  refused,  on 
application,  to  permit  the  plaintiff,  to  enlarge  the  amount  of 
damages  laid  in  his  declaration,  so  as  to  avail  himself  of  the 
verdict,  aud  enter  judgment  thereon.  Such  has  been  the  de- 
cision of  the  supreme  court  of  New  York.  The  practice  is, 
where  the  amount  found  by  the  veidict,  exceeds  the  amount  in 
the  declaration,  to  enter  a  remittitur  for  the  excess.     This  not 
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having  been  done,  and  the  judgment  being  in  damages,  is  clear-  vandalia, 
ly  erroneous.     The  remaining  question  is,  whether  this  court    l)tc  1827. 
has  the  power  to  afford  the  means  of  correcting  it?     It  has  been     ^*^'~*~/ 
the  practice,  in  the  courts  of  Kentucky,  in  cases  very  analogous  Vincent  and 
to  the  present,  for  the  party,  desirous  of  having  the  error  amen-  v  Ai 

ded  when  the  proceedings  are  in  the  appellate  court,  to  sug-  Morrison. 
gest  a  diminution  of  the  record,  and  ask  for  a  certiorari  to  the 
circuit  court,  to  certify  the  diminution,  and  apply  to  the  circuit 
court  for  leave  to  amend  the  proceedings  in  the  mean  time,  so, 
that,  when  the  certiorari  is  returned,  the  error  will  appear  to 
have  been  corrected  in  the  court  below.  In  this  case,  howev- 
er, such  a  course,  it  if  had  ever  been  pursued,  would  have  been 
unavailing,  as  it  is  not  perceived,  how  the  circuit  court  could 
have  either  amended  the  verdict,  or  determined  what  portions 
of  it  were  the  debt,  and  what  the  damages,  or  what  sum  should 
have  been  relinquished.  The  error  being  then  incurable,  the 
judgment  must,  for  this  cause,  be  reversed,  and  the  cause  re- 
manded to  the  circuit  court  of  Gallatin  county,  with  directions 
to  award  ^.venire  de,  novo.     The  plaintiffs  recover  their  costs. 

Judgment  reversed. 


Vincent  and  Bertrand,  Appellants- 

against 
Samuel  Morrison,  Appellee. 

(APPEAL  FROM  ST.  CLAIR.) 

Opinion  of  the  Court  by  Justice  Lockwood.     This  is  an  ac-  Aspecialver- 

tion  of  debt  on  a  sealed  note,  brought  by  Morrison  in  the  St.  dictmustftnd 

Clair  circuit  court,  to  recover  the  sum  of  $466.     The  defend-  ^idence  ^of 

ants  pleaded  four  several  pleas,  to  which  the  plaintiff  below  de-  facts. 

murred;  and  the  court  decided  that  all  the  pleas  were  insufiici-      In  a  sale  of 

ent,  and  thereupon,  the  following  order  was  entered,  to  wit:  —"^  where 

"  On  motion  of  defendant's  attorney,  leave  is  given  to  plead  on  frau<j   &  tne 

the  third  Monday  of  July  next,  and  the  cause  continued  to  vendee    has 

next  term;"  at  said  term,  defendants  tiled  four  new  pleas,  which  taken  a  deed 

were  severally  traversed  and  issues  joined.     On  the  trial,  a  spe-  ^ts    c°t^eJ 

cial  verdict  was  taken,  comprising   the  facts  relied  on  by  de-  same  will  be 

fendants  to  bar  the  action.     On  the  special  verdict,  the  court  considered  a 

below  rendered  judgment  for  Morrison,  and  the  cause  is  brought  suftc'ent 

™       considers- 
into  this  court  by  appeal.     A  number  of  errors  have  been  as-  tionfornotes 

signed,  but  the  court  do  not  deem  it  necessary  to  examine  them  executed  for 
all  in  detail.  In  relation  to  the  first  set  of  pleas,  they  are  of  the  purchase 
opinion,  that,  by  the  motion  to  plead  generally,  they  were  aban-  ja„d*y  °  aai 

In  relation  to  covenants,  the  general  rule  is,  that  an  administrator  has  no  power  to  charge 
the  effects  of  his  intestate  by  any  contract  originating  with  himself,  and  his  contracts,  in 
the  course  of  his  administration,  or  for  the  debts  cf  his  intestate,  render  him  liable  de 
bonis  propriie. 
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Vincent  astd 
Bertrand 


MORRISOK. 


vandalia,  doned,  and  cannot  be  relied  on,  as  subsisting  defences  to  the  ac- 
Dec  1 827.    tion.     The  second  set  of  pleas,  being  all  traversed,  the  special 
verdict  presents  all  the  questions  that  the  court  are  called  on 
to  decide. 

In  order  to  enable  the  defendants  below,  to  get  at  their  de- 
fence, it  was  necessary  for  them  to  prove,  in  what  the  conside- 
ration of  the  note  consisted;  all  we  find  in  the  special  verdict 
on  that  point,  is  as  follows:  "  We  further  find,  that  on  the  4th 
day  of  October,  1821,  the  said  S.  Morrison,  and  Olive  Morri- 
son, executed  the  deed  of  conveyance  for  the  house  and  lot,  to* 
the  said  Michael  Vincent,  set  forth  in  the  third  plea  of  the  said 
defendants,  and  that  the  same  was  delivered  to  him,  and  he  ac- 
cepted it,  and  that  the  said  note  or  writing  obligatory,  was  made 
to  the  said  Samuel  at  the  same  time,  and  that  they  are  in  the 
handwriting  of  the  said  John  Hay-'1  In  relation  to  special  ver- 
dicts, it  is  a  general  rule,  that  they  must  find  facts,  and  not  mere- 
ly the  evidence  of  facts.  Jac.  Law  Diet.  Title,  "  Verdict." 
In  this  verdict,  there  is  no  evidence  whatever,  that  the  note 
was  executed  as  the  consideration  for  the  deed.  It  is  true,  that 
facts  are  stated,  that,  possibly,  might  have  authorized  the  jury 
to  have  presumed  the  note  was  given,  as  the  consideration  for 
the  deed:  But  as  the  jury  have  not  found  the  fact,  it  would 
probably  be  a  stretch  of  power  in  the  court,  if  they  should  con- 
ceive the  deed  and  note,  executed  in  consideration  of  each  oth- 
er. As  the  special  verdict  is  defective,  it  would,,  perhaps,  be 
the  duty  of  the  court  to  send  back  the  case  to  the  circuit  court, 
with  directions,  either  to  amend  the  special  verdict  if  it  could 
be  done,  or  award  a  venire  de  novo:  Yet  as  the  court,  upon. an 
inspection  of  the  whole  verdict,  are  satisfied  that  plaintiff  be- 
low, is  entitled  to  recover,  admitting  the  fact  to  exist,  that  the 
note  was  executed  in  consideration  of  the  execution  of  the  deed 
mentioned  in  the  pleadings,  sending  back  the  case,  would  only 
be  attended  with  costs,  without  any  benefit  to  the  parties. 

The  special  verdict  does  not  find,  that  Morrison  and  wife  were 
guilty  of  any  fraud  in  the  sale  to  Vincent,  and  the  law  will  not 
impute  fraud  to  them.  In  the  case  of  Abbot  v.  Allen  c.x'r.  of 
Allen,  2  Johns.  Chan.  Cases,  159,  it  was  decided  by  the  court 
of  chancery,  that,  ''a  purchaser  of  land,  who  had  paid  part  of 
the  purchase  money,  and  given  a  bond  and  mortgage  for  the  re- 
sidue, and  is  in  the  undisturbed  possession,  will  not  be  relieved 
against  the  payment  of  the  bond,  or  proceedings  on  the  mort- 
gage, on  the  mere  ground  of  a  defect  of  title;  there  being  no 
allegation  of  fraud  in  the  sale,  nor  any  eviction,  but  must  seek 
his  remedy  at  law,  on  the  covenants  in  his  deed."  The  same 
point  is  also  decided,  in  the  case  of  jY.  J.  &  S.  Bumpis  v.  Plat- 
ner,  Bay  and  Underwood,  1  Johns.  Ch.  Cases,  213.  In  the  case 
under  consideration,  the  verdict  finds,  that  one  of  the  defend- 
ants received  a  deed  from  Morrison  and  wife,  which  contains  a 
variety  of  covenants — that  Vincent  entered  into   possession  of 


OF  THE  STATE  OF  ILLINOIS.  177 

{he  house  and  lot,  conveyed  by  said  deed,  and  has  continued  vandalia, 
to  live  in  it  ever  since,  and  still  is  in  the  possession  of  the  same.  Dec.  1827. 
Upon  the  principle  decided  in  the  above  cited  cases,  even  a  court  ~**&~v*i>~/ 
of  equity  would  not  relieve,  altho' the  title  was  defective.  The  Vincent  and 
party  having  thought  proper  to  take  covenants  to  secure  his  ti-  t,i'RrRAiND 
tie,  he  must  resort  to  tnem  in  the  first  instance.  It  was,  howev-  MoKHisorr- 
er,  urged  on  the  argument,  that  the  covenants  contained  in  the 
deed,  were  not  personal  covenants,  but  covenants  in  the  charac- 
ter of  agents.  In  order  to  ascertain  how  far  it  was  the  inten- 
tion of  Morrison  to  bind  himself  by  this  deed,  it  will  be  neces- 
sary to  examine  the  deed  itself  for  the  terms  of  the  covenants. 
By  the  deed,  Morrison  and  wife,  in  the  capacity  of  administra- 
tors, covenant,  that  the  intestate  died  seized;  that  said  Olive  Mor- 
rison, administratrix,  was  duly  licensed  to  make  sale  of  the  prem- 
ises; that  it  was  necessary  to  sell  the  same  for  the  purpose  of 
paying  the  debts  of  the  intestate;  that  previous  to  the  sale,  she 
took  the  oath  prescribed  by  law;  that  she  gave  public  notice  in 
the  newspaper  printed  at  Edwardsville,  according  to  the  direc- 
tions -of  the  law  in  such  case  made  and  provided,  and  of  the 
court;  and  that  one  Francois  Olivier  Valois  offered  the  most 
for  said  premises,  which  were  struck  off  to  him  for  the  sum  of 
466  dollars.  They  also  further  covenant  in  their  said  capacity, 
that  the  premises  are  free  from  incumbrance,  and  that  they  will 
warrant  and  defend  the  same  forever,  against  the  claim  or  de- 
mands of  all  persons  in  law  and  equity,  and  Morrison  and  wife 
sign  and  seal  the  deed,  without  the  addition  of  their  represen- 
tative character.  Under  these  covenants,  it  was  urged,  that 
Morrison  was  not  personally  liable,  but  that  the  assets  of  the 
intestate  were  the  only  fund  which  could  be  reached  to  pay  any 
damages  that  might  arise,  from  the  breach  of  the  covenants  in 
the  deed.  That  the  assets  of  the  intestate  cannot  be  bound  to 
answer  a  breach  of  most  of  these  covenants,  is  apparent  from 
the  nature  of  the  covenants.  Most  of  these  covenants  are,  that 
the  administratrix  has  done  her  duty  as  administratrix.  If  an 
administrator,  in  the  course  of  his  administration,  is  guilty  of 
any  improper  conduct,  the  estate  is  not  answerable  for  such 
malfeasance.  In  relation  to  covenants,  the  general  rule  is,  that 
an  administrator  has  no  power  to  charge  the  effects  of  the  in- 
testate, by  any  contract  originating  with  himself;  and  it  seems 
from  the  current  of  decisions,  that  hi1-  co  itracts,  in  the  course  of 
his  administration,  or  for  the  debts  of  .us  intestate,  render  him 
liable  de  bonis  propriis.  The  whole  doctrine,  relating  to  the  lia- 
bility of  administrators,  covenanting  in  their  capacity  of  ad- 
ministrators in  the  sale  of  real  estate,  was  very  elaborately  dis- 
cussed by  the  supreme  judicial  court  of  Massachusetts,  in  the 
case  of  Sumner,  administrator,  v.  Williams  and  Williapis,  8  Mass. 
Rep.  162.  In  that  case,  the  administrators,  in  their  capacity  of 
administrators,  covenanted,  that  as  administrators,  they  were. 
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VANDAtiA,  lawfully  seized  of  the  premises;  that  they  were  clear  of  alt  in-1 

Deol827.  cumbrances,  &c. ;  that  they,  in  their  said  capacity,  had  good 
right  to  sell,  &c,  and   that  as  administrators,  they  would  war- 

BEHTKAs»n  rant  an(^  defend  the  premises,  and  then  signed  and  sealed  the 
v.  deed  as  administrators.     The  court  held  the  administrators  per- 

Morrisow.  sonally  liable  for  a  breach  of  these  covenants.  It  is  to  be  re- 
marked, that  a  very  material  difference  exists,  between  the  case 
in  Massachusetts,  and  the  one  before  this  court,  in  this,  that  in 
the  case,  in  Massachusetts,  there  were  no  covenants  that  the  ad- 
ministrators had  proceeded  in  all  respects,  according  to  the  di- 
rections of  the  statute,  which,  as  the  court  has  before  observed, 
must  from  their  very  nature,  be  personal  covenants.  The  court 
infer  from  the  pleadings  and  verdict,  that  the  gist  of  the  defence 
to  the  action,  below,  consists  either  in  the  fraud  of  the  plaintiff, 
or  a  breach  of  the  covenants — on  the  part  of  Morrison  and  wife, 
that  she  had  proceeded  according  to  law  in  making  sale  of  the 
premises  mentioned  in  the  deed.  In  conclusion,  therefore,  the 
court  are  of  opinion,  first,  that  there  was  a  good  consideration 
for  the  note,  to  wit:  the  deed  with  covenants;  Second,  that 
there  has  been  no  failure  of  the  consideration,  because  Vincent 
received  the  possession  of  the  premises  contracted  for,  and  has 
remained  in  the  quiet  possession  thereof,  until  the  trial  of  the 
cause;  Third,  that  the  verdict  does  not  find  that  any  fraud  was 
practised  on  the  defendants;  and  lastly,  if  there  has  been  any 
breach  of  any  of  the  covenants  mentioned  in  the  deed ,  it  is  no 
bar  to  this  action,  but  the  party  must  resort  to  his  covenant  for 
damages.     The  judgment  of  the  court  below  is  affirmed,  (a) 

Judgment  affirmed* 
Blaclavell,  for  appellants, 
Cowles,  for  appellee. 

(a)  Where  a  special  verdict  is  imperfect  by  reason  of  any  ambiguity  or 
uncertainty,  so  that  the  court  cannot  sav  for  which  party  judgment  ou'ght 
to  be  given,  a  venire  de  novo  should  be  awarded.  2  Mason,  31.  11  Wheat. 
415. 

Where  a  promissory  note  is  given  for  the  purchase  of  real  property,  the 
failure  of  consideration,  through  defect  of  title,  must  be  total,  to  constitute 
a  good  defence  to  an  action  on  the  note.     Greenleaf  v.   Cook,  2  Wheat.  13.    ' 

Any  partial  defect  in  the  title  is  not  tnquirable  into  in  an  action  on  the 
note  in  a  court  of  law,  but  the  party  must  seek  relief,  if  any  where,  in 
chancery      find 

The  guardian  of  an  insane  person  who  had  given  promissory  negotiable 
notes  for  the  proper  debt  of  his  ward,  and  expressed  in  the  notes  that  he 
did  it  as  his  guardian,  was  held  bound  in  his  private  capacity.  Thatcher  v. 
Dinsmore,  5  Mass.  Hep.  299. 

If  a  deed  contain  the  usual  covenants,  the  vendee  cannot  set  up  either  a 
partial  or  total  failure  of  title,  against  the  vendor's  suit  for  the  purchase  mo- 
ney.     Phelps  \.  Decker.  10  Mass.  Hep  279      So  in  Maine,  1  Greenleaf.  352. 

In  Pennsylvania  and  Soutlt  Carolina  a  defect  in  the  title  or  quality  of  the 
land  may  be  given  in  evidence  against  a  demand  upon  a  bond  or  note  f<>r  the 
consideration  money  of  the  deed.  1  Searg.  &  Hawle,  438.  Hart  v.  Porter, 
5  ibid,  204      Thompson  v.  Jl/cCard,  2  Bay,' 76.     Sumpter  v.  U  elch,  ibid,  558. 

A  covenant  by  an  executor  on  a  conveyance  of  land  of  his  testator,  in  his 
capacity  of  executor,  "  and  not  otherwise,"  is  not  binding  on  him  in  his  in- 
dividual capacity,  altho'  it  may  not  be  binding  on  the  estate  of  the  testator 
Thayer  v.  Wendell,  1  GaUison,  37.    Coxe's  Dig.  219. 
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Dec.  1827. 

Wm.  C.  Greenup  and)  d,  .  .  #  .  g«eenup 

r>  n    ^  >  Plaintiffs  m  error*  and  Con  wax 

Clement  C.  Conway,^  ■*'  7  ^ 

against  Woodwobth 

Philander  Woodworth,  Defendant  in  error. 

(ERROR  TO  RANDOLPH.) 

Opinion  of  the  Court  by  Chief  Justice  Wilson.  This  is  an  In  an  action 
action  of  debt  against  the  plaintiffs  in  error,  upon  a  previous  on  *  Ju.d£- 
judgment  against  them  as  administrators.  The  declaration  sets  adm'rs  sug- 
forth,  the  previous  judgment  against  them,  and  alledges  that  gesting  a  de. 
goods  and  chattels  to  the  amount  of  said  judgment,  came  to  vvstavit,  a 
their  hands  to  be  administered,  and  that  they  wasted  them,  defaufr,  si- 
Judgment  was  suffered  to  go  by  default,  the  court  ascertained  mitsihe  truth 
the  amount  of  interest,  and  rendered  judgment  for  the  princi-  «*f  the .  alle* 
pal,  interest  and  costs.     The  rendition  of  this  judgment  is  as-  Satlonsintne 

x      7  j    •  o  ftp  cl2,r3.tion 

signed  for  error.     The  plaintiffs'  counsel  contends,  that  a  jury  and  a  jury  of 
ought  to  have  been  empannelled  to  ascertain  the  amount  of  as-  enquiry     is 
sets  that  came  to  their  hands,  and  also  the  fact  of  a  devastavit.  not  i»ecessa- 
These  are  certainly,  material  allegations  in  the  defendant's  dec-  tainthedam" 
laration,  and  if  the  plaintiffs  here,  had,  by  their  pleadings,  tra-  ages, 
versed  them,  the  intervention  of  a  jury  would  have  been  neces- 
sary.    This,  however,  they  have  not  done.     The  judgment  by 
default  then,  admits  their  truth,  and  must  conclude  them.    Upon 
a  judgment  by  default,  in  an  action  of  assumpsit,  or  covenant, 
it  is  usually  necessary  to  have  a  jury  to  enquire  of  damages, 
but  it  is  never  necessary  upon  a  default  in  an  action  of  debt,  un- 
less required  by  the  plaintiff.     In  this  form  of  action,  the  plain- 
tiff recovers  the  sum  in  numero.  and  it  is  the  constant  practice 
of  the  court,  to  tax  the  damages  occasioned  by  the  detention,  as 
well  as  the  costs  of  suit:    6  Johns.  Rep.  287.     The  court  is 
therefore  of  opinion,  that  there  was  no  error  in  the  court  below, 
and  that  the  judgment  be  affirmed  with  costs. 

Judgment  cifjirmed. 
Young,  for  plaintiffs  in  error. 

Baker,  for  defendant  in  error, 
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VANDALIA, 

Dec.  18.7. 


CoBB  Jonathan  Cobb3  Plaintiff  in  error. 


v 


IHOA1.M.  _      _  GSainSt  „    „        ,  . 

i).  IngallSj  Defendant  in  error* 

(eeuor  to  morgan.) 

Motions,  de-       Opinion  of  the  Court  by  Justice  Smith.     Three  grounds  am 

should  bedl-  reKed  on  by  the  plaintiff  in  error,  for  the  reveisal  of  the  judg- 

tennined  by  ment  of  the  circuit  court: 

the  court,  in       1.  That  the  motion  to  dismiss  the  cause,  ought  to  have  been 

^cT^h?  acted  on  by  the  circuit  court; 

are  made,  &       %  That  permitting  the  plaintiff  to  amend  his  declaration,  be- 

a  demurrer,  fore  acting  on  such  motion,  was  erroneous; 

while  a  mo-      39  That  the  court  should  have  decided  the  demurrer  before 

tion    to    dis-  ,1  /.      .  -    ■     i 

imssisundis-  the  1SSUe  in  fact  was  tned« 

posed  of,  is  a       The  untechnical  manner  in  which  the  record  has  been  made 

waiver  of  the  up,  is  calculated  to  lead  to  some  confusion  in  the  examination  of 
?»  tea' f ti^  ^1P  rea^  mer^s  °f  t'nis  case.     As  far,  however,  as  we  can  give  to 
general     is-  it  a  &ir  interpretation,  it  would  seem,  that  the  defendant,  with- 
sue.  the  de-  out  assigning  any  grounds  for  cause  of  dismissal,  upon  the  plain- 
murrer    be-  tiffs  being  permitted  to  amend  his  declaration,  abandoned  his 
sed  of  \s°sl  m°tion,  and  tiled  a  general  demurrer,  and  without  insisting  on  a 
waiver  ofthe  decision  of  the  demurrer,  filed  a  plea  of  the  general  issue.     We 
demurrer,      cannot  doubt,  that  this  demurrer  to  the  declaration,  was  a  wai- 
ver of  his  motion  to  dismiss  the  cause,  but  whether  it  was  or 
not,  the   grounds  of  that  motion,  not  appearing  on  the  record, 
cannot  o{  course,  be  enquired  into.     By  pleading  in  chief  the 
general  issue,  the  defendant  equally  waived  his  demurrer.     If 
the  causes  of  demurrer,  were  thought  by  his  counsel  to  have 
been  sufficient,  a  decision  on  the  demurrer  should  have  been  in- 
sisted  on-     Had  the  court  refused,  as  was  suggested   on  the 
argument,  to  decide  the  questions  raised  by  the  demurrer,  the 
defendant  should  have  rested  his  case,  and  not  have  plead  to 
the  merits.     The  court  would  then  have  been  compelled  to  de- 
cide the  question  of  law,  and  the  defendant,  if  not  satisfied  there- 
with, would  have  had  the  opportunity  of  having  that  opinion  re- 
viewed in  this  court.     He,  however,  thought  proper  to  waive 
that  right,  and  thereby  conclude  himself  by  a  trial  on  the  mer- 
its.    The  jury  rendered  a  verdict  against  him,  and  as  there  is 
no  irregularity  therein,  we  are  bound  to  say,  that  the  judgment 
of  the  circuit  court  must  be  affirmed  with  costs, 

Judgment  affirmed* 
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William  Clary, 

Thomas  Cox, 
John  Durley,  and! 
Thomas  M,  Neale,' 


against 


Appellant, 


Appellees. 


VANDALIA, 
Dec.  1827. 

Clart 
v. 

COX   AKD 
OTU£KS, 


(appeal  from  sakgamo.) 

Opinion  of  the  Court  by  Justice  Smith.     The  only  point  made  ^  is  too  late, 

i  j  o  <j   *  utter  u  lut'tr* 

in  this  cause,  is,  whether  the  circuit  court  erred,  in  quashing  the  menl       h£s 

execution  as  to  one  of  the  defendants,  upon  his  disclosure,  by  af-  been  rende- 
fidavit,  of  his  belief  that  he  did  not  execute  the  bond  given,  upon  redon  abond, 
the  granting  of  the  writ  of  certiorari.     This   bond  may  be  con-  g"eJ  toob- 
sidered  as  analogous  to  the  bond  given,  when  an  appeal  is  ta-  Ject  that  the 
ken  from  the  decision  of  a  magistrate;  and  the  circuit  court  party  did  not 
seem  so  to  have  considered  it,  and  entered  up  a  judgment  against  sign  thebond. 
the  principal  and  the  securities  in  the  bond,  upon  which  judg-  fore  eiTone. 
ment,  the  execution  against  the  defendants  was  issued,  as  is  pro-  cms  to  quash 
vided  in  the  case  of  appeals,  by  the  provisions  of  the  sixth  sec-  a"  execution 
tion  of  the  act  defining  the  duties  of  justices  of  the  peace  and  lJ^     iude- 
constables,  approved  1 8th  February,  I823.(a)  It  is  not  necessary  ment    upon 
to  consider,  what  the  circuit  court  might  have  done,  upon  an  an    affidavit 
application  to  have  the  judgment  vacated,  if  they  had  been  satisfi-  affiming tne 
ed  of  the  truth  of  the  facts  contained  in  the  affidavit  of  Durley,  one  tjon   Qf  tne 
of  the  defendants,  or  what  would  have  been  the  powers  of  the  bond, 
court,  in  reference  to  such  an  application.     The  execution,  it  is 
not  pretended,  does  not  follow  the  judgment,  nor  is  any  irregu- 
larity on  its  face,  complained  of.     The  matters  disclosed,  relate 
to  the   non-execution  of  the  bond  only;  it  was  therefore  mani- 
festly erroneous,  for  the  circuit  court  to  have  quashed  the  exe- 
cution for  the  causes  alledged.     Until  the  judgment  was  set 
aside  or  vacated,  the  execution  was  entirely  regular — the  par- 
ty has  mistaken  his  remedy,  if  he  has  one.     The  judgment  of 
the  circuit  court  in  quashing  the  execution  must,  therefore,  be 
reversed,  with   leave   to  the  plaintiff,  in  the  court  below,  to 
sue  out  a  new  execution,  if  necessary;  he  is  also  entitled  to 
costs. 

Judgment  reversed. 


(a)  "  Appeals  from  the  judgments  of  justices  of  the  peace  shall  be 
allowed,  Sac.  provided,  the  party  shall  first  give  a  bond  as  is  required 
by  the  second  section  of  the  act,  entitled  '  An  act  regulating  appeals 
from  justices  of  the  peace,  and  further  defining  their  duties,"  which, 
b  ond  so  given  shall  have  the  force  and  effect  of  a  judgment,  and  exe- 
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VANDALIA,  cut! on  may  be   issued  thereupon  upon  default  of  the   condition   of  the 

Dec.  1827.  sa'd  bond:  a  certificate  of  such  bond  having  been  given  shall  be  presen- 

v.^-v"* *>^/  ted  t0  tne  justice  from  the  clerk  of  the  circuit  court;  whereupon  it  shall 

„  be  the  duty  of  the  justice,  to  make  «ut  a  tranBcriptj"  &c.    Lain*  of  142&r 

CI,AIlT  page  1  i>9e  section  6, 

COX    AKJS 

0TUKB9, 


END  QF  DECEMBER  TERM; 


CASES 

ARGUED  AND  DETERMINED 
IN 

^U®  BVIPIBIBSIIIB  ©®WM 

OF  THE 

STATE  OF  ILLINOIS, 

IN  DECEMBER  TERM,  1828. 


Present     WILLIAM  WILSON,  Chief  Justice. 
THOMAS  C.  BROWNE,      ) 
SAMUEL  D.  LOCK  WOOD,  V  Associate  Justices. 
THEOPHILUS  W.  SMITIlA 


Nance,  a  girl  of  color,  Plaintiff  in  error, 

against 
John  Howard,  Defendant  in  error. 

(error  to  sangamo.) 

Opinion  of  the  Court  by  Justice  Lockwoob.  The  point  pre-  Registered 
sented  to  the  consideration  of  the  court  in  this  case,  is,  wheth-  servants  are 
er  a  registered  servant  is  liable  to  be  taken  and  sold  on  ex-  fcjj0' °s  anc* 
ecution?  By  the  act  concerning  judgments  and  executions,  cao  be  \Q\& 
approved  January  17,  1825,*  "  all  and  singular,  the  goods  and  on  execu- 
chattels,  lands  and  tenements  and  real  estate"  of  a  judgment  tion- 
debtor,  shall  be  liable  to  be  sold  on  execution.  The  phiase,  5s  j^jbhed 
goods  and  chattels,  means  personal  property  in  possession.  by  the  con- 

Before  entering  on  this  subject,  it  is  necessary  to  lay  down  the  stitution    of 
true  rule  in  relation  to  what  kinds  of  property,  ought  to  be  subjec-  thi*  ®tate'    f 
ted  to  seizure  and  sale  on  execution.     The  dictates  of  honesty,  ig25,  p.  15U- 
as  well  as  sound  policy,  require,  as  a  general  rule,  that  every 
description  of  tangible  property  of  the  debtor,  should  be  liable 
to  pay  his  debts,  unless  it  be  such  articles  of  the  first  necessity, 
that  the   legislature,  from  motives  of  humanity  to  persons  who 
have  families,  may  reserve  for  their  use.     And  such  doubtless 
was  the  intention  of  the  legislature,  when  they  declared,  "  that 
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VAND\Lr,v,  all  and  singular  the  goods  and  chattels,  lands  and  tenements  and 
Dec  1828.    real  estate,"  shall  be  sold  on  execution.     Tne  legislature,  how- 
s-*~v~<*-/    ever,  pursuing  toe  dictates  of  an  enlightened  humanity,  have, 
Navck.arirl  by   the  19th  section  of  the  above  recited  act,  reserved  for  the 
of  color     uge  Qf  famjj,jes?  a  vanety  of  articles  of  personal  property  of  the 
Howard,     first  necessity,  from  sale  on  execution.     But  registered  servants, 
are  not  among  the  reserved  articles.     Are  then,  registered  ser- 
vants, goods  or  chattels,   within   the   meaning  of  the  statute? 
This  is  a  question  of  mere  dry  law,  and  does  not  involve  in  its 
investigation  and  decision,  any  thing  relative  to  the  humanity ,- 
policy,  or  legality  of  the  laws  and  constitution,  authorising  and 
recognising,  the  registering  and  indenturing  of  negroes  and  mu- 
lattoes. 

In  order  to  ascertain  the  nature  of  the  interest  that  the  mas- 
ter possesses  in  his  registered  servants,  it  will  be  necessary  to 
review  the  several  statutes  that  have  been  passed  by  the  legis- 
lature concerning  them. 

The  first  act,  giving  character  to  the  interest  of  the  master, 
is,  **  An  act  concerning  executions"  passed  17th  of  September, 
jRev.Code  ]_S07;t  the  7th  section  thereof  recites,  "and   whereas,  doubts 
188  vol '  1.     nave  arisen  whether  the  time  of  service  of  negroes  and  mulat- 
toes,  bound  in  this  territory,  may  be  sold  under  execution,"  it 
was,  therefore,  enacted,  "that  the  time  of  service  of  such   ne- 
groes and  miilatto.es  may  be  sold  on  execution,"  &c.     This  sec- 
tion, taken  in  connection  with  its  preamble,  must  be  considered 
as  declaratory  of  what  the  law  was,  rather  than  introductoiy  of 
a  new  rule.     On  the  same  day,  an  act  was  passed,  subjecting 
"  bound  servants,"  with  a  variety  of  personal  property,  to  taxa- 
tion.    By  the  third  section  of  the  "act  concerning  servants," 
%  Rev.Code  passed  also  on  the   17th  of  September,   1807,J  the   benefit  of 
of  1807,  vol.  j-jie   contract  of  service  may   be   assigned  by  the  master,  with 
...page     i.  ^|ie  consenf  of  the  servant,  and  shall  pass  to  the  executors,  ad- 
ministrators and  legatees,  of  the  master. 

These  three  acts,  are  all  the  statutes  that  have  been  found, 
passed  by  the  territorial  legislature.     These  acts  can  bear  no 
other  construction,  than  that  the  legislature  considered  this  de- 
scription of  servants,  as  property,  for  they  rendered  them  liable' 
to  sale  on  execution,  to  be  assigned  by  their  masters  with  their 
consent,  to  pass  to  executors,  administrators  and  legatees,  and 
to  taxation.     By  the  20th  section,  of  the  8th  article  of  the 
<jkpv  Laws  constitution  of  this  state,§  it  is  declared,  "that  the  mode  of  le- 
of       7,page  vying  a  tax,  shall  be  by  valuation,  so  that  every  person  shall  pay 
';  ...  a  tax,  in  proportion  to  the  value  of  the  property  he,  or  she  hag 

in  his,  or  her  possession."  A  poll  tax,  would  seem  from  this 
feature  in  the  constitution,  to  be  inhibited.  The  legislature, 
however,  it  will  be  seen,  by  examining  their  several  acts  relative 

„  to  revenue,  have  invariably  taxed  servants,  not  by  poll,  but  "  by 
\  Laws   of       ,      ,.       ,',  J  J  r 

1819  p  313   valuation." 
sect.  3        '      1  refer  to  the  acts  passed  27th  of  March,  1819,!|  18th  of  Feb- 
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ruary,  1823,1T  and  the  19th  of  February,  1827.**     The  15th  vandalia, 
section  of  the  last  mentioned  act,  and  which  is  the  law  now  in    Dec  1828. 
force  for  "raising  a  revenue,1'  is  as  follows:    "Whenever,  in     ^*^^^-/ 
their  opinion,  the  revenue  arising  to  the  county  from  the  tax  on  Naxce.agibl 
lands  shall   be   insufficient  to  defray  the  county  expenses,  the     0F  C^0L0U 
county  commissioners1  court  shall  have  power  to  levy  a  tax,  not     Howard. 
exceeding  one  half  per  cent,  upon  the  following  descriptions  of      ^  y>aws  0f 
•property,  viz:    On  town  lots,  if  such  lots  be  not  taxed  by  the  1823  p.  203, 
trustees  of  such  town,  on  slaves  and  indentured  or  registered  sect-  3 
negro  or  mulattoe  servants,  on  pleasure  carriages,  on  distilleries,   **Rev  Laws 
on  stock  in  trade,  on  all  horses,  mares,  mules,  asses  and  neat  g3<    '-page 
cattle,  above  three  years  of  age,  and  on  watches  with  their  ap- 
pendages, and  such  other  property  as  they  shall  order  and  di- 
rect."    By  this  act,  registered  servants  are  expressly  denomina- 
ted property.     Each  of  the  execution  laws,  passed  March  22d 
I8l9,tt  and  17th  of  February,  I823,||    contain  the   following      ff  Laws  of 
provision,  to  wit:     "That  the  time  of  service  of  negroes  or  1819,  p.  181, 
mulattoes,  may  be  sold  on  execution  against  the  master,  in  the  stc,  La'ws  of 
same  manner  as  personal  estate;  immediately  from  which  sale,  is23,p.  173, 
the  said  negroes  or  mulattoes  shall  serve  the  purchaser  or  pur-  sect.  9. 
chasers  for  the  residue  of  their  time  of  service." 

There  is,  however,  no  such  provision  in  the  act  relative  to  ex- 
ecutions passed  17th  of  January,  1825,§§  and  which  act,  repeals  §§  Laws  of 
all  former  acts;  and  hence,  it  is  argued,  that  the  legislature  in-  1825>  P- 151' 
tended  in  future,  that  registered  servants  should  not  be  subject 
to  seizure  and  sale  on  execution.  This  inference  would  no  doubt 
be  correct,  if  these  servants  were  only  made  liable  to  execu- 
tion by  express  enactment  of  the  legislature,  but  from  the  re- 
view of  the  legislation,  in  relation  to  indentured  and  registered 
servants,  lam  inclined  to  the  opinion,  that  the  legislature  have 
always  regarded  them  as  property,  and  that  the  object  of  the 
legislature,  in  expressly  authorising  them  to  be  sold  on  execu- 
tion, was  not  to  introduce  a  new  rule,  but  to  remove  "  doubts" 
that  had  arisen  on  the  subject.  If  then,  the  statutes  concerning 
executions,  are  only  to  be  considered  as  declaratory  of  what 
the  law  was,  then  the  omission  of  a  similar  provision  in  the  act 
of  1825,  cannot  be  deemed  decisive  of  the  intention  of  the  le- 
gislature. The  intention  must,  therefore,  be  sought  in  the  "  se- 
veral acts  in  pari  materia  and  relating  to  the  same  subject." 

All  these  acts  ought  to  be  taken  together,  and  compared  in 
the  construction  of  them,  because  they  are  considered  as  having 
one  object  in  view,  and  as  acting  upon  one  system.  This  rule 
applies,  tho'  some  of  the  statutes  may  have  expired,  or  are  not 
referred  to  in  the  other  acts.  1  Kent's  Com.  433.  By  the  22d 
section  of  the  act  "  concerning  attachments,"  passed  24th  of 
January,  1827,j|||  authority  is  given  to  the  sheriff,  when  he  u  Rev  code 
"shall  serve  an  attachment  on  slaves,  or  indentured  or  registered  of'182r,p.76. 
colored  servants,  or  horses,  cattle  or  live  stock,"  to  provide 
24 
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VANDALiA,-  sufficient  sustenance  for  the  support  of  such  slaves,  indentured 
Dec.  1828.   or  registered  colored   servants  and  live  stock,  until  they  shall 
be  sold  or  otherwise  legally  disposed  of,  or  discharged  from  such 
NopCc^oGERIi  attachment." 

v  '  There  is  no  express  provision  in  this  statute,  to  authorise  a  levy 
Howahd.  and  sale  of  registered  servants,  but  from  this  section,  no  dcubt 
can  exist,  that  the  legislature  acted  upon  the  supposition,  that 
registered  servants  were  regarded  as  property  which  might  be 
seized  and  sold.  And  no  good  reason  is  perceived,  why  these 
servants  should  be  liable  to  attachments,  and  not  be  liable  to 
sale  on  executions  obtained  by  the  ordinary  prosecution  of  a 
suit.  The  proceeding  by  attachment,  and  by  a  common  action, 
are  intended  to  effect  the  same  object,  to  wit:  the  sale  of  the 
debtor's  property,  in  order  to  pay  the  creditor  his  debt.  I  have, 
therefore,  come  to  the  conclusion,  that  indentured  and  registered 
servants  must  be  regarded  as  goods  and  chattels,  and  liable  to  be 
taken  and  sold  on  execution.  In  support  of  this  opinion,  I  re- 
fer to  the  case  of  Sable  v.  Hitchcock,  2  Johns.  Cases,  79. 

That  case  was  this.  In  the  state  of  New  York,  they  have 
an  act  by  which,  "in  order  to  prevent  the  further  importation  of 
slaves  into  that  state,"  it  is  enacted,  "that  if  any  person  shall 
sell  as  a  slave  within  that  state,  any  negro,  or  other  person  who 
has  been  imported  or  brought  into  that  siate  after  the  first  of 
June,  1785,  he  shall  be  deemed  guilty  of  a  public  offence,  and 
forfeit  £100,  and  the  person  so  imported  or  brought  into  that 
state,  shall  be  free."  The  plaintiff  had  been  imported  into 
New  York  after  June,  t'785,  and  after  the  death  of  the  plain- 
tiff's master,  she  was  sold  by  her  masters  executors  to  defend- 
ant, against  whom  she  brought  her  action  to  recover  her  free- 
dom. The  supreme  court  of  that  state  decided,  (and  the  decis- 
ion was  affirmed  by  the  court  of  errors,)  that  a  sale  in  the  course 
of  administration  or  by  persons  acting  in  auter  droit,  as  execu- 
tors, assignees  of  absent  or  insolvent  debtors,  sheriffs  on  execu- 
tion, and  trustees,  would  not  be  within  the  act,  so  as  to  subject 
the  vendors  to  the  penalty,  or  make  the  slave  free.  Judge 
Kent,  in  delivering  his  opinion,  says,  "  while  slaves  are  regard- 
ed and  protected  as  property,  they  ought  to  be  liable  to  an  es- 
sential consequence  attached  to  property,  that  of  being  liable  to 
the  payment  of  debts.  If  it  is  otherwise,  the  debtor  is  posses- 
sed of  a  false  token,  and  the  creditor  is  deceived."  The  analo- 
gy, between  the  cases,  exists  in  several  respects. 

The  masters,  in  each  case,  are,  by  law,secured'in  the  services  of 
the  servants,  in  the  New  York  case  for  life,  and  in  this  case  for  a 
period  of  years,  but  in  each  case,  the  services  are  generah  and  not 
restricted  or  limited,  to  any  particular  trade  or  business.  In 
neither  case,  did  the  services  arise  out  of  any  contract,  or  with 
reference  to  any  special  confidence  reposed  in  the  masters. 

They  were  both  slaves  in  the  states  from  whence  they  were 
imported,  and  their  services  were  held  in  the  same  manner,  that 
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the  services  of  absolute  slaves  are  held,  for  the  masters  were 
entitled  to  all  the  fruits  of  their  labour.     The  rights  of  the  mas- 
ters, had  no  reference  to  the  benefit  of  the  servants;  hence  they 
are  in  every  essential  particular,  personal  property,  and  subject     ™i™^*1' 
to  most  of  its  attributes  and  liabilities.  v. 

The  only  difference  perceived  between  the  two  cases,  is,  that  Howahjj. 
Sable,  upon  being  brought  into  New  York,  became  a  servant 
for  life  to  her  master,  but  not  subject  to  transfer  and  sale  by  the 
act  of  her  master,  with,  or  without  her  consent.  But  Nance, 
upon  being  brought  into  the  territory  of  Illinois,  and  being  re- 
gistered, became  a  servant  to  her  master  until  she  should  arrive 
"  at  the  age  of  thirty-two  years,"  and  she  is,  by  law,  liable  to 
be  sold  by  her  master  upon  her  giving  her  consent,  in  the  "  pre- 
sence of  a  justice  of  the  peace." 

This  difference,  cannot  operate  to  exempt  Nance  from  the 
rule  applied  to  the  case  of  Sable,  and  particularly,  as  this  very 
difference  regards  Nance,  more  in  the  light  of  property,  than  it 
does  Sable, 

A  sale  by  SabWs  master,  with,  or  without  her  consent,  would 
operate  to  emancipate  her.  Upon  the  whole,  the  court  is  of 
opinion,  that  the  judgment  of  the  circuit  court  must  be  affirm- 
ed with  costs. 

Judgment  affirmed, 

McRoberts,  for  plaintiff  in  error. 

Cavarly,  for  defendant  in  error. 
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VANDVLIA, 


ItxllctZ]  FANNY' A  W0MAN  of  color'  Appellant, 

against 


Montgomery    i  MONTGOMERY  AND  OTHERS,  Appellees. 

AND  OTHERS. 

(APPEAL  FROM  FAYETTE.) 

vhere  the       Opinion  of  the  Court  by  Justice  Lockwood.     This  is  an  ac- 

defendant  in   ,■       J   c  .         J  ,.      & „    ,       •  ,    „  . 

an  action  of  tlon  0l  trespass,  assault  and  battery  and  false  imprisonment, 
trespass,  as-  brought  to  try  the  plaintiff's  right  to  freedom.  The  defendant 
*an,t an''hat"  plead  in  bar,  that  plaintiff  and  others,  were  taken  before  a  jus- 
imprison-*  se  tice  of  the  peace  in  and  for  Bond  county,  as  a  person  held  to  la- 
ment, jnsti-  hour  and  owing  service  in  the  state  of  Kentucky,  to  John  Hous- 
fies  under  a  ten,  and  that  the  justice  of  the  peace,  upon  proof  to  his  satis- 
certificate  faction  that  the  said  Fanny,  with  others,  did  owe  service  or  la- 
fustice  of  tlie  ^our  *°  snl^  Housten,  in  Kentucky,  according  to  the  laws  there- 
peace  in  pur-  of,  and  that  the  said  Fanny,  and  others,  were  fugitives  from  the 
suanceofthe  service  of  him,  the  said  Housten,  &c,  did  in  pursuance  of  the 

t^Leo°  COn*  constitution  and  laws  of  the  United  States,  grant  a  certificate  to 
gTessrespec-       ,      TT  ' "  , 

ting-fug-itives  said  Housten,  or  his  attorney,  to  have  and  take  said  ranny,  and 

from  labour,  that  he  take  her  where  she  belonged.     Defendants  further  say, 

thepleamust  that  after  the  granting  said  certificate,  and  while  it  was  in  force, 

thalftcts  ex-  *ney  ass'sted  said  Housten,  or  his  attorney,  to  take  said  negroes, 

isted  at  the  for  the  purpose  of  removing  them,  as  authorised  by  said  certifi- 

time  of  gran-  cate,  they  having  no  interest  whatever  in  said  negroes;  that  no 

tingf  the  cer-  more  force  Was  used  than  necessary,  and  that  this  is  the  same 

xifiCcitf*    con™ 

templatedby  trespass  mentioned  in  the  declaration,  and  which  said  certificate, 

that  act.         the  defendants  have  now  in  this  court,  ready  to  be  produced,  &c. 

Tn/  P1ea  To  which  plea  the  plaintiff  demurred,  and  on  joinder  therein 

state  affirmsu  D7  defendants,  the   circuit  court  sustained  the  plea,  and  gave 

tively,       to  judgment  for  defendants,  and  thereupon  an  appeal  was  taken  to 

whom      the  this  court.     A  great  number  of  errors  have  been  assigned.     I 

certificate      sna]j  only,  however,  notice  such  of  them  as  1  deem  important  to 

whethei  the  the  decision  of  the  case,  as  presented  by  the  record.     The  first 

person   clai-  error  assigned  is,  that  it  does  not  appear  from  the  plea,  that  the 

mingthe  fu-  justice,  in  granting  the  certificate,  had  jurisdiction. 

a^ent'  and 'if      No  principle  in  pleading  is  better  settled,  than  that  where  a 

the  agent, his  party  justifies  under  a  power  derived  from  an  inferior  court  or 

name.  magistrate,  that  he  must  shew  that  such  court  or  magistrate,  had 

jurisdiction  of  the  subject  matter.     The  authorities  to  this  point 

are  so  numerous,  that  it  is  unnecessary  to  cite  them.     Does  it 

then  appear  from  this  plea,  that  the  justice  had  jurisdiction  of 

the  case?     The  third  section  of  the  act  of  congress  referred  to 

*  Rev. Code  i'1  *ne  plea,*  declares,  "  That  when  a  person  held  to  lahour  in 

of  I829,page  any   of  the  United  States,  or  either  of  the  territories,  on  the 

242.  north  west  or  south  of  the  river  Ohio  under  the  laws  thereof, 

shall  escape  into  any  other  of  the  said  states  or  territories,  the 

person  to  whom  such  lahour  or  service  may  be  due,  his  agent  oi; 
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attorney,  is  hereby  empowered  to  seize  or  arrest  such  fugitive  vandalia, 
from  labour,  and  take  him  or  her,  before  any  judge  of  the  cir-    Dec.  1828. 
cuit  or  district  courts  of  the  United  States,  residing,  or  being    v^^">'-/ 
within  the  state,  or  before  any  magistrate  of  a  county,  city  or  Fannt.a  wo. 
town  corporate,  wherein  such  seizure  or  arrest  shall  be  made,    A   °y€ 
and  upon  proof,  to  the  satisfaction  of  such  judge  or  magistrate,  Montgomert 
either  by  oral  testimony,  or  affidavit  taken  and  certified  by  a  and  others, 
magistrate  of  any  such  state  or  territory,  that  the  person  so  sei- 
zed or  arrested,  doth,  under  the  laws  of  the  state  or  territory  from 
which  lie  or  shejled,  owe  service  or  labour  to  the  person  claim- 
ing him  or  her,  it  shall  be  the  duty  of  such  judge  or  magistrate, 
to  give  a  certificate  thereof  to  such  claimant,  his  agent  or  attor- 
ney, which  shall  be  a  sufficient  warrant  for  removing  the  said 
fugitive  from  labour,  to  the  state  or  territory  from  which  he  or 
she  fled.'1     In  order  to  give  a  magistrate  jurisdiction  under  this 
act,  it  ought  to  appear,  that  the  person  apprehended  as  a  fugi- 
tive slave,  had  escaped  from  the  state  or  territory  where  the  la- 
bour or  service  is  due,  into  the  state  or  territory  where  he  or 
she  is  apprehended,  and  that  proof,  either  by  oral  testimony  or 
affidavit  be  exhibited,  that  the  person  so  seized  or  arrested,  doth, 
under  the  laws  of  the  state  or  territory  from  which  he  or  she 
fled,  owe  service  or  labour  to  the  person  claiming  him  or  her. 

It  does  not  appear  from  this  plea,  that  Fanny  had  escaped,  or 
fled  from  Kentucky;  the  allegations  being,  that  she  was  taken, 
&c,  as  a  person  held  to  labour  and  owing  service  in  the  state  of 
Kentucky,  to  Housten.  This  is  not  sufficient,  for  the  authority 
conferred  to  take  and  arrest  fugitives  from  labour  or  service,  is 
only  granted,  where  the  fugitive  has  fled,  or  escaped  from  the 
service  of  his  or  her  master. 

But  the  plea  is  still  more  fatally  defective,  in  not  stating  that 
the  proof  was.  that  she  now  owes  service  and  labour  in  Ken- 
tucky. 

The  words  of  the  act  arc,  doth  owe  service  or  labour.  The 
proof  exhibited,  may  be  true,  that  she  did  owe  service,  and  yet 
shew  no  right  to  her  present  service,  for  that  service  may  long 
since  have  terminated;  and,  consequently,  she  would  not  be  lia- 
ble to  be  taken  and  carried  back  to  Kentucky. 

Under  the  attachment  laws,  an  affidavit,  that  a  debtor  hath 
absconded,  being  in  the  past  tense,  is  insufficient;  and  such  an 
eirorhas  been  decided  to  render  an  attachment  irregular,  and 
all  proceedings  under  it  void.  I  consider  the  first  assignment  of 
error  well  taken  and  sufficient  to  reverse  the  judgment,  but  as 
this  case  will  have  to  go  to  the  circuit  court  again,  I  think  it  bet- 
ter to  notice  some  of  the  other  errors  assigned.  The  seventh 
error  assigned,  is,  that  the  plea  docs  not  set  forth  to  whom  the 
certificate  was  given,  but  is  in  the  alternative.  The  language 
of  the  plea,  is,  that  the  certificate  was  granted  to  "Housten  or 
his  attorney,"  without  naming  who  the  attorney  wras.  This,  I 
think,  altogether  too  uncertain;  it  ought  to  have  shewrn  affirma* 
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vandalia,  lively,  to  whom  it  was  granted,  and  if  granted  to  an  attorney, 
Dec.  1828.   who  that  attorney  was.     The  plea  is  therefore  bad  in  this  res- 
<~**~v~**~'  pect.     The  ninth  error  assigned,  is,  that  it  is  not  stated  that  ei- 
Fanny  a  wo-  ^,er  Qf  <iefencJants  assisted  Housten,  or  his  attorney,  or  that  they 
v  acted  under  any  legal  authority.     The  words  of  the  plea,  are, 

Montgomery  "  that  defendants  assisted  Housten  or  his  attorney,  to  take  said 
negroes."  Who  did  they  assist?  Housten,  or  his  attorney? 
and  if  the  attornej,  who  was  that  attorney?  The  plea  does  not 
answer  this  plain  interrogatory,  with  any  kind  of  certainty;  it  is, 
therefore,  too  uncertain  in  this  respect. 

For  these,  and  other  reasons,  I  am  of  opinion  that  the  judg- 
ment must  be  reversed,  with  costs,  and  remanded  to  the  Fayette 
circuit  court,  with  liberty  to  defendants  to  amend  their  plea, 
upon  payment  of  the  costs  occasioned  by  the  plea. 

I  have  not  deemed  it  necessary,  in  making  up  an  opinion  in 
this  cause,  to  give  an  opinion  on  the  question,  how  far  a  certifi- 
cate which  is  good,  prima  facie,  can  be  enquired  into.  Whether 
such  a  certificate  would  be  final  and  conclusive,  does  not  arise  on 
this  plea.  We  are  not  required,  from  the  state  of  the  plead- 
ings, to  go  into  any  such  enquiry;  on  this  point,  therefore,  I  for- 
bear; for  "  sufficient  unto  the  day  is  the  evil  thereof." 


Judgment  reversed. 


Hall  $•  Cowles,  for  plaintiff  in  error. 
McRoberts,  for  defendants  in  error. 
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VANDALIA, 

Dec.  1828. 


Finley  and  Creath,  Plaintiffs  in  error, 

against 
John  Ankeny,  Defendant  in  error.  Anke^i. 

(ERROR  TO  JACKSON.) 

Opinion  of  the  Court  by  Justice   Lockwood.     This  case  pre-      When  the 
aents  the  following  facts.     Judgment  was  obtained  in  the  Jack-  c}rcu^ court, 

Slttl  I)  £T      £IS     cl 

son  circuit  court  in  favor  of  Ankeny  against  Finley  and  Creath,  court  ofchan- 
at  November  term,  1822.  Subsequently,  Finley  and  Creath  til-  eery,  grants 
ed  an  injunction  bill,  and  at  the  August  term,  1823,  a  decree  are-hejuirtg, 
was  entered,  perpetually  enjoining  the  judgment.  At  the  next  C1!ee  isthere- 
term  after  said  decree,  a  re-hearmg  was  granted,  and  a  different  by  vacated, 
decree  entered  which  dissolved  the  injunction,  upon  the  com-  and  the 
plying  with  certain  requisitions  on  Ankeny's  part,  first  to  be  per-  cas^„  stands 
formed.  From  this  last  decree,  Finley  and  Creath  brought  a  cree  ha(j 
writ  of  error  to  the  supreme  court.  At  the  December  term,  been  rende- 
1825,  of  the  supreme  court,  the  said  decree  was  reversed  gener-  red  m  tiie 
ally,  at  the  costs  of  the  defendant  in  error.  On  the  18th  of  AfteT  the 
October,  1826,  Ankeny  procured  an  execution  on  the  judgment  time  of  the 
at  law.  At  the  April  term,  1827,  of  the  Jackson  circuit  court,  replevy  of  a 
a  motion  was  made  to  quash  said  execution,  upon  the  ground,  Jl|flff|has^x' 
that  the  decision  of  the  supreme  court  operated  as  a  perpetual  in-  plaintiff  may 
junction  of  the  judgment  at  law,  which  motion  was  overruled  if  hechooses, 
by  the  court,  and  the  cause  is  brought  into  this  court  by  writ  of  Proceed  .  on 
error  to  reverse  the  decision  of  the  circuit  court,  in  refusing  to  ^dement" ** 
quash  the  execution.  without  issu- 

It  may  well  be  questioned,  whether  a  writ  of  error  will  lie,  ing  against 
in  a  case  situated  as  this  is.  If  a  party  proceeds  to  take  out  an  ■,  se^unty 
execution,  in  violation  of  an  injunction,  he  can  be  attached  for  Vy. 
contempt.  But  without  intending  to  decide,  whether  a  writ  of 
error  will  lie,  or  not,  the  court  are  of  opinion,  that  the  circuit 
court  decided  right  in  refusing  to  quash  the  execution.  When 
the  circuit  court,  sitting  in  chancery,  granted  a  re-hearing  in 
the  suit  in  equity,  the  first  decree  was  thereby  vacated,  and  the 
case  stood,  as  if  no  decree  had  been  rendered  in  the  cause.  By 
the  reversal  in  the  supreme  court,  of  the  second  decree,  without 
remanding  the  cause  for  further  proceedings,  or  pronouncing 
such  decree  as  the  circuit  court  ought  to  have  given,  the  suit  in 
chancery  was  ended,  and  left  the  judgment  at  law  in  full  force. 
Consequently,  the  issuing  the  execution  could  not  be  erroneous. 
The  judgment  of  the  circuit  court  is  affirmed  with  costs.  It 
was  assigned  for  error,  that  the  execution  does  not  follow  the 
judgment.  It  appears,  by  an  examination  of  the  record,  that 
previous  to  the  filing  the  bill  in  chancery,  an  execution  issued 
on  the  judgment,  and  the  same  was  replevied  bv  one  Garner, 
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Cheath 


Ankbnt. 


vandalia,  who  endorsed  on  the  back  of  the  execution,  that  he  entered 
Dec.  1828.  himself  security  for  the  debt;  which  endorsement,  the  statute 
**^v"%*!  declares,  shall  have  the  force  and  effect  of  a  judgment,  and  af- 
Finlet  and  ter  the  expiration  of  said  replevy,  the  like  execution  may  issue 
in  favor  of  the  plaintiff,  against  the  principal  and  security,  as 
may  issue  on  judgments  at  law.  The  variance  relied  on,  is, 
that  the  execution  should  have  been  on  the  replevin,  and  not  on 
the  original  judgment.  But  it  may  be  asked,  who  is  injured  bj 
this  course?  certainly  no  one. 

The  statute  does  not  declare  what  effect  the  replevy  shall 
have  on  the  original  judgment.  If  it  had  enacted,  that  upon 
the  execution  of  the  replevin  security,  that  the  original  judg- 
ment should  be  considered  satisfied,  it  would  clearly  have  been 
unconstitutional.  The  only  effect  that  the  replevin  can,  or  ought 
to  have,  is,  to  delay  the  plaintiff,  and  after  the  time  has  expired, 
he  may  proceed  on  his  original  judgment  if  he  prefers  that 
course.     This  then  is  not  error. 


Judgment  affirmed. 


Cowles,  for  plaintiffs  in  error. 
Baker,  for  defendant  in  error. 
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VANDALIA, 

Dec.  1828. 

Wm.  C.  GREENUP  AND)  ni    .  _t  _£  ....   Greenup 

r?  AND  CONWAT 

V. 

Brown. 


Wm.  C.  Greenup  and)  n,  .  iir  . 

ri  ,-,     .„  >  Plaintiffs  in  error, 

Clement  C.  Conway,}  m 


A.  B.  Brown,  Defendant  in  error. 

(ERROR  TO   RANDOLPH.) 

Opinion  of  the  Court  by  Justice  Smith.     The  plaintiffs  in  er-  Where  a  full 

ror,  ask  the  reversal  of  a  decree,  dismissing  a  bill  seeking  re-  jr  amP,e.de" 

lief  in  equity,  against  a  judgment  entered   in  the  circuit  court  ^e  made" at 

of  Randolph,  against  them  in   their  personal  capacity,  upon  a  law.  a  court 

devastavit  suggested  and  proven,  which  judgment  has  been  af-  of  chancery 

firmed  in  this  court.     We  are  at  a  loss  to  perceive  on  what  pos-  fieve  "c 

sible  ground  the  plaintiffs  could  expect  such  relief.     It  is  not  i  he  time  of 

pretended  that  the  judgment  has  not  been  fairly  and  regularly  ihedevastavii 

obtained,  and  after  a  due  course  of  legal  investigation:  no  fraud  !    a"  aaiv"n" 

.  ,  ■'  iii  istratoi  iSj)io- 

or  mistake  is  alledged,  nor  does  it  appear,  but  what  the  party,  perly  ascer- 

seeking  the  relie/,  has  actually  availed  himself  of  every  possi-  tained  from 

ble  ground  of  defence  in  the  trial  at  law.     The  matters  now  as-  the  vetjirn  of 

ked  to  be  re-examined  in  a  bill  in  equity,  have  already  been  am-  £t  "e  eXL.cu. 

ply  considered  and  determined  in  this  court,  upon  reviewing  the  tion  issued  a- 

decision  of  the  circuit  court  upon  a  writ  of  error.     Nothing  is  gainst  them 

disclosed  in  the  bill,  but  what  would   be  matter  of  defence  at  in  tneir  reP- 

»/.,',  resentative 

law,  and  tor  ought  that  appears,  has  actually  been  used  as  diameter. 
grounds  of  defence.  We  can  perceive  no  ground,  upon  which  If  an  exe- 
the  bill  could  have  been  entertained  and  the  injunction  grant-  ctf,ion.  basis- 
ed  in  the  circuit  court,  but  upon  the  question,  whether  the  real  [arK,  andfn- 
estate  of  the  defendants,  which  was  taken  in  execution,  was  lia-  formal!},  the 
ble  to  be  sold  for  less  than  two  thirds  of  its  appraised  value.       naost  speedy 

This  must  depend  upon  the  fact,  when,  in  the  language  of  the  ^ode  ^rib- 
act  of  1825,*  authorising  the  sale  of  real  estate  on  execution,  tain  relief,  is 
the  "  contract  was  made,  cause  of  action  accrued,  or  liability  to  apply  *o 
was  incurred."  a   JucJjfe    t0 

To  ascertain  that,  we  are  to  determine  the  period  of  the  com-  Ce,  j^L,  o°a 
mencement  of  such  liability.     This  must  depend  on  the  evi-  it,   until    an 
dence  of  a  devastavit,  and  the  proof  to  establish  that,  is  the  re-  application 
turn  of  nulla  bona,  on   the   execution   issued   on   the  judgment  tothe^ircurt 
against   the   administrators    in  their   representative  capacity,  court  to  ar- 
This  return  is  alledged,  in  the  bill,  to  be  of  a  date  long  subse-  restor  vacate 
quent  to  the  passage  of  the  act  of  18*25,  subjecting  real  estate  .      P,ocee<1- 
to  execution.     The  provisions  of  the  act,  exempting  real  estate  sheriff, 
taken  on  execution,  from  being  sold  for  a  less  sum  than  two  thirds      *  Laws  of 
of  its  appraised  value,  referring  entirely  to  contracts  created,  lfc2o,p.  154. 
cause  of  action  accrued,  or  liabilities  incurred,  anterior  to  its 
passage,  necessarily  determines  the  point,  that  the  present,  is 
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vandalia,  not  a  case,  within  the  exemption  created  by  the  law.     If  the 

Dt-c  1828.  facts  disclosed  in  the  bill,  had  shewn  a  case  within  the  provis- 
ions of  the  act,  the  sale  might  have  been  restrained,  but  the  more 

iNBCoNWAY  regular  course  would  have  been,  to  have  applied  to  a  judge  for 
v  an  order  to  stay  all  proceedings  under  the  execution  until  an  ap- 

Woobwobth.  plication  could  be  made  to  the  circuit  court,  in  term  time,  to  ar- 
rest, or  vacate  the  proceedings  of  the  sheriff.  This  would  have 
been  equally  as  effectual,  and  less  oppressive,  and  would  have 
been  recommended  for  its  simplicity  and  ease.  We  are  satis- 
fied, that  the  order  of  the  circuit  court  in  dissolving  the  injunc- 
tion and  dismissing  the  bill  for  want  of  equity,  was  correct,  and 
that  the  same  ought  to  be  affirmed  with  costs,  (a) 

Decree  affirmed. 

McRoberts,  for  plaintiffs  in  error* 

Baker,  for  defendant  in  error. 

(a)  Vide  Hubbard  v.  Hobson,  ante.  pagel47.       Croiv'.s  executors  x,  Prere:, 
ante,  page  lt>7. 


Greenup  and  Conway,  Plaintiffs  in  error, 

against 
Philander  Woodworth,  Defendant  in  error. 

(ERROR  TO  RANDOLPH.) 

Where  a  full       Opinion  of  the  Court  by  Justice  Smith.     This  ease  is  similar 
&  ample  de-  ^Q  ^  preceding,  excepting,  that  in  the  facts  disclosed,  it  ap- 
be" 'made*' at  pears  that  the  judgment  against  the  defendants,  in  the  action 
law,    equity  at  law,  in  their  representative  capacity,  was.  by  confession,  and 
will  not  re-  jn  the  action   against  them  in  their  personal   character  by  de- 
fault, for  want  of  a  plea.     The  recovery  here,  as  in  the  other 
case,  has  been  in  the  due  course  of  legal  proceedings ;  no  fraud  or 
mistake  alledged,  nor  want  of  means  of  making  a  defence  at 
law,  and  investigating  the  grounds  now  urged  as  cause  of  relief 
in  equity. 

We  can  perceive  no  color,  for  even  the  interference  of  the 
equitable  powers  of  a  court,  much  less  the  annulling  of  a 
judgment  duly  obtained  in  the  course  of  legal  proceedings. 
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If  the  administrators  had  grounds  of  defence,  they  were  of  vandalia, 
a  legal  character,  and  should  have  been  interposed,  during  the    Dec   1828» 
progress  of  the  actions  against  them.     It,  however,  appears 
they  have  admitted  their  liability,  by  their  own  confession,  and     '  ^»£f._, 

•'  i-i  t  ii  AND  UONWiT 

suffered  judgment  to  be  entered  thereon.  t. 

This,  surely,  puts  an  end  to  their  asking  relief  now.  The  Woodwortb 
same  ground,  as  to  the  sale  of  the  real  estate  taken  upon  execu- 
tion, is  also  presented.  As  the  facts  disclosed,  are  of  the  same 
character  in  point  of  time,  and  the  nature  of  the  liability,  upon 
the  return  of  nulla  bona  in  the  action  suggesting  a  devastavit. 
The  opinion,  that  there  can  be  no  exemption  from  sale  for  a 
sum  not  less  than  two  thirds  of  the  appraised  value  of  the 
land,  is  applicable,  to  this  case  also,  and  must  prevail. 

The  decree  of  the  circuit  court  is  therefore  affirmed  with 
costs,  (a) 

Decree  affirmed. 

McRoberts,  for  plaintiffs  in  error. 

Baker,  for  defendant  in  error. 

(a)  Vide  same  plaintiffs  v.  JBro-wn,  and  cases  there  referred  to,  ante, 
page  193. 
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VANDAL!  A, 

Dec    1828. 


BaKiS!-T   AKD 

WIFE 

V. 

Gastotj', 
sx'h:  &c. 


Barret  and  wife,  Plaintiffs  in  error. 

against 
Stephen  Gaston,  ex'r.  Defendant  in  error. 

(ERROR  TO  RANDOLPH  ) 


Opinion  of  the  Court  by  Justice   Smith.     In  this    case,  it  is 


This  court 
tertainawrit  manifest,  the  proceedings  on  the  writ  of  error  cannot  be  sus* 

of  error  on  a  tained. 

judgt.  found-       The  cause  of  action  is  for  a  tort,  and  could  not  survive  against 

aft  r"  a  th*  *^e  executQr  °f  James  Gaston,  who  has  been  made  defendant 

death  of  the  in  error- 

tortfeasor.  Suppose  this  co*irt  were  to  reverse  the  judgment  of  the  cir-: 

cuit  court,  what  object  could  be  gained  by  such  reversal?  The 
executor  has  only  to  plead  the  fact  of  the  death  of  his  testator, 
and  the  circuit  court,  on  the  proof  of  the  truth  of  such  plea, 
would  be  bound  to  give  judgment  for  the  defendant.  Is  not 
then,  this  court  bound,  when  the  plaintiffs  in  error  themselves, 
by  their  own  proceedings,  disclose  the  same  facts,  to  pronounce 
a  decision  similar  in  its  effects?  The  record  shews  the  cause  of 
action,  the  writ  of  error  suggests  the  death  of  James  Gaston 
and  that  Stephen  is  his  executor,  and  that,  consequently,  as 
against  James  Gaston,  in  whose  favour  the  judgment  of  the 
court  below  was,  the  cause  of  action  is  gone,  and  cannot  sur- 
vive against  his  executor.  If  the  executor  retains  the  posses- 
sion of  the  plaintiff's  wife,  under  a  claim,  in  right  of  his  testator, 
as  an  indentured  servant  or  slave,  that  might  present  a  question 
of  legal  investigation  in  a  new  action  against  him,  but  it  can 
form  no  ground  of  examination  in  this.  We  are  therefore  of 
opinion,  that  the  writ  of  error  must  abate,  and  that  judgment 
be  entered  accordingly. 

Writ  of  error  abated. 
Cowles,  for  plaintiffs  in  error, 


Breese,  for  defendant  in  error. 
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V  AND  ALIA, 

Dec.  1828. 

Henry  Curtis,  Appellant, 

against 
The  People,  Appellee. 

(APPEAL  FROM   CLINTON.) 

At  the  April  term,  1828,  of  the  Clinton  circuit  court,  the  All  objection 
-grand  jury  of  Clinton  county  preferred  the  following  bill  of  in-  ^.  if,  j^T 
dictment  against  the  appellant,  viz:  m.  llt,    must 

Of  tiie  April  term  of  the  Clinton  circuit  court  in  the  year  of  be  made  be- 

our  L.ord  one  thousand  eight  hundred  and  twenty  eight.  tyre  trial, and 

°  J       °  an    omission 

State  of  Illinois,  Clinton  county,  ss.  }°  f lale  in  a.n 

J  '  J1  inch,    tha,  it 

Tne  grand  jurors  chosen,  selected  and  sworn,  within  and  for  was      found 

the  county  of  Clinton,  in  the  name  and  by  the  authority  of  the  "P<™     *  t|ie 

people  oi  tne  state  of  Illinois  upon  their  present,  that  at  the  "'. oal  1S   , .° 

county  aforesaid,  on  the  tenth  day  of  December,  in  the  year  of  ,.y  IS  ,natter 

our  Lord  one  thousand   eight  hundred  and   twenty-seven,  with  of  form  only 

force  and  arms,  to  wit:  with  a  rifle  gun  then  and  there  held  in  and     cannot 

his  hands  and  loaded  with  powder  and  one  leaden  ball,  Henry  fur  ^n'or 

Curtis,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,      in  an  indt. 

with  intent  to  kill  one  James  Tilton,  and  him  did  with  the  said  for  an  assault 

loaded  gun  assault  and  discharge  against  and  upon,  giving  then        .  battery 

a  o        o  i       ~  o         ~  wiiu     intent 

and  there  to  tiie  said  Tilton,  one  dangerous  wound  in  his  said  t0  ^\\   -lt  -IS 

Jeg,  contrary  to  the  form  of  the  statute  in  such  case  made  and  indispensa- 

provided,  and  against  the  peace  and  dignity  of  the  same  people  .b,e' tllat  th^ 

of  the  state  of  Illinois.  ■  KlleSJU 

And  the  jurors  aforesaid  do  further  present,  that  on  the  day  to  be,  unlawj 

and  year  aforesaid,  at  the   county  aforesaid,  Henry  Curtis  did  f"'  *"d  felo- 

then  and  there  with  force  and   arms  make  an  assault  upon  the  ,'U,)US    ,, 

*■  vv  lie  re  tnerc 

hody  of  James  Tilton,  the  said  Tilton  then  and  there  being  in  are   two   or 

the  peace  of  God  and  the  said  people,  and  him  then  and  there,  more  counts 

the  said  Curtis,  did  beat,  bruise  and  ill  treat,  contrary  to  the  '"  an  lncllct~ 

statute  in  such  case  provided,  and  against  the  peace  and  dignity  which  is  good 

of  the  same  people  of  the  state  of  Illinois.  and  the  rest 

Upon  this  indictment,  at  the  September  term,  Curtis  was  bil(b    and  a 

tried  and  found  guilty.     A  motion  was  then  made  in  anest  of  &eDeral  ve.'"" 

o        j  diet  of   tiruil- 

judgment  which  the  court  overruled,  and  sentenced  him  to  pay  ty,  the  mdg. 

a  tine  of  50  dollars,  and  to  imprisonment  for  the  term  of  twenty  ment     shall 
days.     From  this  judgment,  Curtis  appealed,  and   assigned  as  sland- 
causes  for  the  reversal  of  the  judgment:   1.  That  it  does  not  ap- 
pear by  the  indictment  that  it  was  presented  upon  the  oaths  of 
the  grand  jury. 

2.  The  indictment  does  not  pursue  the  language  of  the  act 
pf  assembly,  but  is  totally  variant  therefrom. 

3,  The  indictment  does  not  charge  the  defendant  with  shoot- 
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vandalia,  ing  with  intent  to  commit  murder,  the  offence  designated  in  the 
Ere  1828.   ac~t,  but  with  intent  to  kill. 

4.  The  indictment  contains  two  counts  and  for  separate  o£ 
fctniis      fences,  and  the  first  one  being  bad,  a  general  verdict  of  guilty 
The  People,  cannot  be  supported. 

Opinion  of  the  Court  by  Justice  Smith.  The  grounds  of  er- 
ror assigned  and  relied  on,  for  a  reversal  of  the  judgment  in 
this  case,  which  it  becomes  important  to  notice,  are, 

1.  That  it  does  not  appear  that  the  presentment  of  the  grand 
jury  in  the  bill  of  indictment,  was  on  the  oaths  of  the  grand 
jurors. 

2.  That  in  the  indictment,  the  offence  charged,  is  not  in  the 
language  of  the   statute,  altho'  founded  on  the  statute,   but  is 

1  wholly  variant  therefrom. 

3.  That  in  the  first  count,  the  offender  is  not  charged  with 
shooting  with  intent  to  commit  murder,  but  with  intent  to  kill. 

4.  That  there  are  two  counts  in  the  indictment  for  separate 
offences,  and  the  first  being  bad,  a  general  finding  of  guilty  is 
bad,  and  that,  therefore,  judgment  ought  not  to  have  been  ren- 
dered on  the  verdict. 

These  objections  will  be  considered  in  the  order  they  are  sta- 
ted. The  omission  of  the  word  "  oaths"  in  the  indictment,  al- 
though evidently  a  slip  of  the  pen,  would,  we  have  no  doubt, 
been  fatal,  according  to  the  decisions  at  common  law. 

But  the  forms  of  proceedings  in  criminal  cases,  having  been 
prescribed  by  our  criminal  code,  and  the  time  prescribed  when 
objections  to  want  of  form  are  to  be  made,  it  becomes  necessary 
to  enquire,  whether  the  prisoner  has  not  waived  this  objection 
by  his  plea  of  not  guilty,  and  whether  it  is  not,  therefore,  too 
late  now,  to  urge  this  objection  as  a  sufficient  cause  for  the  rever- 
sal of  the  judgment.  In  the  act  constituting  the  code  of  crim- 
inal jurisprudence  of  this  state,  under  the  15th  division,  rela- 
tive to  the  construction  of  the  act  itself,  and  the  duly  of  courts, 
*  Rev.Laws  tf  is  provided  by  the  150th  and  151st  sections,*  that  the  form  of 
157  P   *ne  commencemeri^  °f  an  indictment  shall  be  in  substance  the 

same  as  that  used  in  the  present  case,  including  the  word 
"oaths,"  which  is  omitted,  and  that  "every  indictment  or  ac- 
cusation of  the  grand  jury,  shall  be  deemed  sufficiently  techni- 
cal and  correct,  which  states  the  offence  in  the  terms  and  lan- 
guage of  this  cede,  or  so  plainly,  that  the  nature  of  the  offence 
charged,  may  be  easily  understood  by  the  jury;  that  all  excep- 
tions which  go  merely  to  the  form  of  an  indictment,  shall  be 
made  before  trial,  and  that  no  motion  in  arrest  of  judgment,  or 
writ  of  error,  shall  be  sustained  for  any  matter  not  affecting  the 
real  merits  of  the  offence  charged  in  such  indictment."  The 
manner  then,  in  which  the  legislature  intended  the  word  "  oaths" 
to  be  used,  seems  to  be,  necessarily,  as  a  term  of  form,  and  not 
substance,  and   must  be  so  considered;  and  it  is  equally  clear ^ 


The  People. 
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that  under  this  view,  the  prisoner  is  prohibited,  by  the  latter  vandalia, 
clause  above  recited,  from  now   urging  it  as  ground  of  error.    Dec.  1828. 
It   cannot,  in  the   language  of  that  clause,   in   any  way   af-    s**^'~*+s 
feet  the  real    merits   of   the  offence   charged  in   the   indict-      Cuims 
ment.     As  it  regards  the  second  objection,  it  is  to  be  remar- 
ked, that  there  is,  in  no  part  of  the  criminal  code,  a  definition  of 
an  assault  with  an  intent  to  kill  or  murder,  but  barely  a  specifi- 
cation of  the  punishment  for  the  offence  of  an  assault  with  an 
intent  to  murder.     The  statute  then,  cannot  be  said  to  have  re- 
quired any  language  whatever  to  be  used  in  describing  the  of- 
fence, but  has  left  it,  as  it  was  at  common  law. 

The  conclusion  in  the  first  count,  is  a  common  law,  as  well  as 
a  statute  conclusion,  and  if  the  offence  be  well  recited  as  at 
common  law,  it  will  be  sufficient  to  sustain  the  first  count.  In 
an  examination  of  this  count,  however,  there  exists  a  striking 
and  manifest  departure  from  the  common  law  precedents,  in  not 
averring,  that  the  intent  was  unlawful  and  felonious. 

The  most  approved  precedents  aver,  not  only  that  the  assault 
was  committed  wilfully  and  maliciously,  but  with  the  intent,  fe- 
loniously to  kill  and  murder. 

Hence,  it  seems  to  be  not  only  necessary  and  indispensable, 
that  the  intent  should  be  charged  to  be  in  itself  malicious  and 
unlawful,  but,  that  the  felonious  design,  and  extent  of  the  crime 
intended  to  be  perpetrated,  should  be  distinctly  and  clearly  set 
forth,  otherwise,  the  inference  would  be,  that  the  assault  might 
be  excusable  or  justifiable  in  self  defence.  Nothing  could  be 
more  certain  and  comprehensive,  than  an  allegation,  that  the 
assault  was  made  with  an  intent  to  murder.  This  would,  from 
its  technical  sense,  entirely  cover  the  offence  intended  to  be 
charged.  As  the  offence,  charged  in  the  indictment,  is,  simply, 
an  assault  with  an  intent  to  kill,  and  as  there  is  no  allegation, 
that  it  wras  done  with  a  felonious,  unlawful  or  malicious  design, 
it  is  certainly  fatally  defective,  whether  the  omission  of  the 
term  "  murder,"  be  important  or  not.  As  the  objections  con- 
tained in  the  third  assignment,  are  substantially  the  same  as 
those  in  the  second,  and  are  embraced  in  the  reasoning  in  rela- 
tion to  those,  it  is  unnecessary  to  examine  them. 

The  remainining  one  to  be  considered,  is,  whether  a  general 
verdict  of  guilty,  rendered  on  an  indictment  where  one  of  the 
counts  is  materially  defective,  be  good. 

It  was  urged  on  the  argument,  that  the  two  counts  were  for 
different  offences,  one  being  for  a  simple  assault,  and  the  other 
for  an  assault,  with  an  intent  to  kill,  and  that,  therefore,  a  gene- 
ral verdict  could  not  stand,  and  more  particularly  so,  as  the 
court  could  not  know,  to  which,  the  jury  applied  the  evidence. 

The  objection  is  not  tenable.  It  is  unimportant,  as  to  which 
the  jury  applied  the  evidence,  because,  a  general  finding  of 
guilty  as  to  the  whole,  necessarily  includes  the  guilt  as  to  a  part. 
In  finding  the  prisoner  guilty  of  the  greater  offence,  the  one  p< 
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v«DiLi,\,  inferior  grade  is  surely  included.  If  the  assault  was  committed 
Dec  1828.  vvith  the  intent  ailed  ged,  though  that  intent  may  not  have  been 
^^"^  sufficiently  set  forth,  to  sustain  the  first  count  of  the  indictment, 
Curtis  he  [s  s{\\[  guilty  of  an  assault  from  the  verdict,  because  the  jury, 
The  People  ^lav'nS  f°ur)d  the  truth  of  the  whole  charge,  the  less  is  included 
in  the  greater.  It  would,  however,  be  sufficient,  in  meeting  this 
objection,  to  say,  that  the  universal  practice  is,  when  the  ciime 
is  of  a  complicated  nature,  or  it  is  uncertain  whether  the  evi- 
dence will  support  the  higher,  or  more  criminal  part  of  the 
charge,  or,  as  it  may  be  precisely  laid,  to  insert  two,  or  more 
counts  in  the  indictment.  Thus,  in  an  indictment  for  burglary, 
it  is  usual  to  insert  one  count  tor  a  burglarious  entry,  with  an 
intent  to  steal  the  goods  of  A,  and  stealing  them,  and  another 
count,  to  steal  the  goods  of  another  person,  or  with  an  intent  to 
kill,  and  murder  A,  and  no  doubt  has  ever  been  entertained,  that 
it  is  both  advantageous  and  legal;  nor  is  it  any  objection  upon 
demurrer,  or  in  arrest  of  judgment,  that  separate  offences  of  the 
same  nature,  are  joined  against  the  same  defendant.  It  is,  also, 
well  settled,  that  the  defectiveness  of  one  or  more  of  the  counts, 
will  not  affect  the  validity  of  the  remainder,  because  judgment 
may  .be  rendered  oh  those  which  are  valid,  and  the  court  can  re- 
gulate the  severity  of  the  sentence,  according  to  their  discre- 
tion, on  the  counts  of  the  indictment  which  are  supported.  1 
Chitiy's  Criminal  Law,  204  and  205.  It  has  been  repeatedly 
determined  in  the  supreme  court  of  New  York,  that  if  one  count 
in  an  indictment  be  good,  although  all  jhe  others  are  defective, 
it  will  be  sufficient  to  support  a  general  verdict  of  guilty.  The 
People  v.  Olcott,  2  Johnson's  Cases,  311.  The  People  v.  Curling, 
1  Johnson's  Reports,  320.  In  the  present  case,  the  finding  of 
the  jury,  of  the  guilt  of  the  prisoner,  in  making  the  assault  with 
an  intent  to  kill,  establishes  an  assault,  whether  it  be  accompa- 
nied with  such  intent  or  not;  and,  although  it  is  true,  that  the 
finding  as  to  the  first  count  is  inoperative,  yet  it  cannot  affect 
the  finding  as  to  the  second.  We  are  therefore  of  opinion,  that 
the  general  verdict  of  guilty  is  supported,  altho'  the  first  count 
is  defective;  but,  as  the  imprisonment  was  doubtless  made  a  part 
of  the  sentence  of  the  court  in  reference  to  that  count,  and  the 
evidence  adduced  under  it,  justice  would  seem  to  require,  that 
so  much  of  the  judgment  of  the  circuit  court,  as  subjects  the 
prisoner  to  imprisonment,  be  reversed,  and  the  residue,  as  to 
the  imposition  of  the  fine  and  costs,  be  affirmed,  (a) 

Judgment  affirmed* 
McRoberts,  for  appellant. 

Cozoles,  state's  attorney,  for  appellee. 
(a)  Vide  Jlrchbold's  Crhn.  PI.  245,  '6,  '?. 
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VA.NDALIA, 

Dec  1828. 


Joseph  M.  Street,  Plaintiff  in  error.  Street 

against  v- 

Solomon  Blue,  Defendant  in  error. 

(ERROR  TO  GALLATIN.) 

Opinion  of  the  Court  by  Justice  Smith.     This  case  comes  be-  *■  refusal  to 
fore  the  court  by  way  of  exception  to  the  opinion  of  the  circuit  ^"   cannot 
court  of  Gallatin  county,  in  refusing  to  grant  a  new  trial.     In  be    assigned 
the  progress  of  the  cause,  it  appears  that  two  new  trials  have  al-  as  error, 
ready  been  had,  and  that  the  cause  has  been  fully  litigated  be- 
fore three  several  juries.     The  granting,  or  refusing  a  new  tri- 
al, is  a  question  to  be  determined  in  the  sound  discretion  of  the 
court  to  whom  the  application  is  addressed,  and  a  refusal,  is  no 
ground  of  error,  as  has  been  settled  by  the  unanimous  opinion 
of  this  court,  in  the  case  of  Clemson  v.  Kmper,  ante,  page  162, 
and  other  cases  subsequent  thereto. 

There  is  nothing  in  the  present  case,  to  authorise  a  departure 
from  that  decision,  nor  is  it  perceived,  but  that  entire  justice  ^ 

has  been  rendered  in  the  case.  The  jury,  whose  province  it 
was,  have  determined  on  the  evidence,  twice,  in  favor  of  the 
plaintiff,  and  we  can  see  no  sufficient  reason  for  unsettling  their 
verdict,  if  it  were  even  possible  to  exempt  this  case,  from  the 
operation  of  the  decisions  of  the  court  respecting  new  trials, 
the  reasons  for  which,  have  been  heretofore  given,  and  need  not 
now  be  repeated. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs,  (a) 

Judgment  affirmed. 
Hall,  for  plaintiff  in  error. 
Eddy,  for  defendant  in  error. 

(a)  Cases  in  relation  to  nexu  trials.  Sa-tvyerx.  Stevensoji,  page  6.  Cornelius 
V.  Boucher,  page  12.  Collins  v.  Claypole,  page  164.  Clemson  v.  Kruper, 
page  162 

The  refusal  of  a  court  to  grant  a  new  trial  is  not  a  matter  for  which  a 
'.Tirit  of  error  lies.  Barr  v.  Gratz,  4  Wheat.  213.  5  Cranch,  11.  Ibid,  187. 
7  Wheat.  248. 
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VAND  VMA, 
Dec    1828.' 

Askest  John  Ankeny,  Plaintiff  irt  error, 

v-  against 

riEI,CE  James  Pierce*  Defendant  in  error. 

(ERROR  TO  JACKSON.) 

Atenantises-  Opinion  of  the  Court  by  Chief  Justice  Wilson.  This  is  an 
topped  from  action  of  covenant,  from  the  Jackson  circuit  court,  founded  upon 
denying  the  ^  aTticte  of  agreement,  for  the  leasing  of  the  big  Muddy  Sa- 
JandlnnL  line,  by  Pierce,  the  plaintiff  below,  to  the  defendant,  Ankeny. 
If  a  tenant  To  the  plaintiffs  declaration,  the  defendant  filed  five  pleas,  all 
"  which  were  withdrawn,  except  the  third  and  fifth. 
The  third  plea  avers  a  want  of  consideration,  to  which  plea, 


enters  upon,  0f  whjcn  Were  withdrawn,  except  the  third  and  fifth. 

^Semises       The  third  Plea  avers  a  want  of  consideration,  to  wl 

t\J  his  land-  the  plaintiff  replies,  and  the  defendant  files  a  demurrer  to  his 


viction. 


lord  mayhave  replication.  The  court  overruled  the  demurrer.  This  opinion 
no  title,  the  Q  assj2ned  for  error,  but  I  am  clearly  of  opinion,  that  the  court 
SJS  decided  correctly.  '  The  replication  shews  a  good  and  valua- 
piain  of  his  Ue  consideration;  it  sets  forth  a  lease  from  the  said  Pierce  to 
landlord  un-  ^e  sn^  Ankeny,  of  the  premises  therein  described,  and  the  te- 
""  nant,  Ankeny,  is  estopped  from  denying  the  title  of  the  landlord, 
Pierce,  under  whom  he  had  enjoyed  the  premises,  as  is  alledged 
in  the  plaintiff's  declaration.  The  demurrer  to  the  fifth  plea 
was  well  sustained;  the  plea  does  not  alledge  that  Pierce 
had  not  obtained  a  lease  from  the  governor,  and  for  ought  that 
appears,  he  may  have  had  good  title  and  authority  to  lease  the 
premises.  Another  objection  to  the  plea,  is,  that  it  does  not  ap- 
pear, but  that  defendant  entered  upon,  and  enjoyed  the  demis- 
ed premises;  if  sor  he  has  no  ground  of  complaint,  until  after 
eviction,  which  is  not  alledged.  The  judgment  of  the  court 
below  is  affirmed,  with  all  costs  here  and  below,  and  execution 
is  directed  to  issue  from  this  court. 

Judgment  affirmed. 

Baker,  for  plaintiff  in  error. 
Cozoks.  for  defendant  in  error. 
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MORELAND  AND  WlLLTS,  Appellants.  Moreland 

against  AND  WlLtw 


VANDALIA, 

Dec.    1828. 


■*5* 


v. 


The  State  Bank  of  Illinois,  Appellee.  TuE  sTATe 

Bank. 
(APPEAL  FROM  GALLATIN.) 

Opinion  of  the  Court  by  Justice  Locxwood.  This  action  was  The22dsec* 
originally  commenced  before  a  justice  of  the  peace,  and  judg-  Uon  °^rt1}^ 
ment  rendered  in  favor  of  plaintiff  below,  against  defendants  •  the  state> 
below,  as  securities  to  a  note  given  to  said  plaintiff.  The  de-  bank.ismere- 
fendanls  appealed  to  the  circuit  court  of  Gallatin  county,  where  h'  directory 
the  followings  facts  were  agreed  to  by  the  parties:  "That  the  'f'ajLgtow 
note  was  discounted  upon  the  application  of  one  Garner  More-  and  au  omis- 
land,  and  the  accommodation  was  made  to  him  upon  his  check,  sionby  them 
that  neither  the  directors  of  the  bank,  nor  any  agent  for  them,  to.  .comP'y 
ever  gave  the  said  Hazle  Moreland  and  John  Willis,  any  notice  not  re lease 
of  the  failure  to  renew  said  note-,  or  of  its  non-payment,  until  thesecurities 
the  commencement  of  this  suit,  and  that  at  the  time  the  note  fell  t0  u  note  es" 
due,  and  for  twelve  months  after,  the  said  Garner  Moreland  re-  f^fc  (or\n 
sided  in  this  county,  and  was  in  solvent  circumstances,  and  thai  accommoda- 
te, afterwards,  before  the  commencement  of  this  suit,  left  the  tion. 
state,  and  took  with  him  all  his  property,  and  that  these  facts  .Kuleso  ®" 
are  all  the  evidence  in  the  case."  The  circuit  court,  affirmed  same  -m  a 
the  judgment  of  the  justice  of  the  peace,  and  the  case  is  brought  court  ofequi- 
into  this  court  by  appeal.  It  is,  among  other  things,  urged,  that  ly  as  '"}  a 
the  securities  became  released,  because  the  president  and  direc-  C0U1  ' 

tors  did  not  cause  the  note  to  be  protested;  and  secondly,  be- 
cause they  did  not  use  diligence  against  the  principal  in  the  note. 
By  the  2"2d  section  of  the  bank  kw?*  "it  shall  be  the  duty  of  *  Laws °? 
the  board  of  directors  of  the  said  principal  bank  or  branch,  to  '  p 
have  the  note,  (if  a  note)  protested;  if  said  loan  be  secured  by 
mortgage,  to  have  the  mortgage  foreclosed,  and  to  proceed  to 
the  collection  of  said  debt,  without  delay."  Does  the  mere 
omission  of  the  board  of  directors  to  have  the  note  protested 
and  sued,  operate  as  a  release  to  the  securities? 

It  is  a  general  rule  of  the  common  law,  that  mere  delay  to 
sue,  does  not  release  the  security.  And  it  is  a  controverted 
point,  whether  a  refusal  to  comply  with  the  request  of  the  secu- 
rity to  bring  suit  would  release  him. 

But,  by  "  an  act  providing  for  the  relief  of  securities  in  a 
summary  way  in  certain  cases,"  passed  24th  March,  1819,t  it  t  Laws  « 
is  provided,  that  a  security  may,  by  notice  in  writing  to  the  cred-  '  ?•  24  ' 
itor,  require  him  to  put  the  note,  &c.  in  suit,  and  in  default  to 
comply  with  such  request,  the  creditor  shall  thereby,  forfeit  his 
right  of  action  against  such  security.  In  this  case,  no  such  re- 
quest  has  been  made. 

It  may,  however,  well  be  doubted,  whether  the  legislature. 
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vandalia,  did  not  intend  to  take  away  from  securities,  the  right  to  give  this 

Dea  18  :S    written  notice  to  bring  suit,  for  by  the  12th  section  of  the  bank 
law,*  the  security  is  to  "sign  such  note  as  principal,'1  and,con- 

iND  Wuns  sequently,  liable  to  be  considered  as  such.     It  is,  however,  un- 
v.  necessary  to  decide,   what  effect  a  notice  to  bring  suit  would 

The  State   have,  as  no  such  notice  has  been  given. 
Bank.  jn  pUtt|ng  a  construction  upon  the  22d  section  of  the  bank 

1S21LaWg6°  act,  it  is  the  duty  of  the  court  to  ascertain  the  intention  of  the 
legislature,  by  carefully  examining  the  context,  and  give  such  a 
construction  to  each  of  the  provisions  of  the  act,  as  will  harmo- 
nise with  other  parts  of  the  act,  if  it  can  be  done,  without 
violating  any  of  the  acknowledged  rules  of  construing  statutes. 
Acting  upon  this  principle,  the  court  are  of  opinion,  that  the 
22d  section  of  the  bank  lav/,  is  to  be  considered  as  merely  di- 
rectory to  the  board  of  directors,  and  their  neglect,  forms  no 
ground  of  defence  to  the  debtor,  or  his  securities.  The  direc- 
tors were  not  acting  in  their  own  right,  and  any  omission  of  du- 
ty on  their  part,  ought  not  to  work  an  injury  to  the  state,  as  it 
was  in  the  power  of  the  securities,  by  paying  the  note,  to  com- 
mence suit,  and  thus  secure  themselves.  The  court  are  confirm- 
ed in  this  construction,  by  a  recent  decision  of  the  supreme 
court  of  the  United  States. 
jGordon^s  By  the  post  office  law,t  "  If  any  post  master  shall  neglect,  or 
iges  ,p.  o.  refuge  {0  render  his  accounts,  and  pay  over  to  the  post  master 
general,  the  balance  by  him  due,  at  the  end  of  every  three 
months,  it  shall  be  the  duty  of  the  post  master  general,  to  cause 
a  suit  to  be  commenced  against  the  person  or  persons  so  neglect- 
ing or  refusing;  and  if  the  post  master  general  shall  not  cause 
such  suit  to  be  commenced,  within  six  months  from  the  end  of 
every  such  three  months,  the  balances  due  from  every  such  delin- 
quent, shall  be  charged  to,  and  be  recoverable  from,  the  post  mas- 
ter general."  It  is  observable,  that  the  requirement  of  the  act  of 
Congress,  to  commence  suit  against  post  masters,  is  as  strong,  as 
in  the  case  of  the  board  of  directors  under  the  bank  act,  and  in 
addition,  the  post  master  general,  is  to  be  charged  with  all  sums 
due  from  post  masters,  if  he  neglects  performing  his  duty.  Yet 
the  supreme  court  of  the  United  Stales  have  decided,  in  an  ac- 
tion on  the  post  master's  bond,  that  his  securities  were  not  dis- 
charged, by  the  neglect  of  the  post  master  general,  and  that  the 
remedy  given  against  the  post  master  general,  was  intended  for 
the  benefit  of  the  government,  and,  consequently,  was  cumula- 
tive in  its  character. 

We  have  not  seen  this  decision,  but  such  we  understand  to 
be  its  import.  It  was  argued,  on  the  part  of  the  defendants  be- 
low, that  by  commencing  suit  before  a  justice  of  the  peace,  the 
circuit  court  was  authorised  to  decide  this  case,  in  the  same 
manner  that  a  court  of  equity  would  have  done.  The  rule, 
however,  is  the  same  in  courts  of  law  and  equity,  and  whatever 
■would  exonerate  the  security  in  one  court,  would  also,  in  the 
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*)ther.     The  facts  being  ascertained,  the  rule  must  be  the  same  vandalia, 
in  this  court,  as  in  a  court  of  chancery.     People,  v.  Jansen,  7    Uec- 1828- 
Johns.  337.     It  is  laid  down  in  Jansen's  case,  "  that  mere  de-  ^^^ 
lay  in  calling  on  the  principal,  will  not  discharge  the  surety,  is  a  AN°K^1^ *"s 
sound  and  salutary  rule,  both  at  law  and  in  equity."     This  case  v. 

of  The  People  v.  Janscn,  is  relied  on  by  defendants  below,  as  an  The  Stats 
authority  in  point,  to  shew,  that  the  laches  of  the  board  of  di-  Uank. 
rectors,  operates  as  a  good  defence  to  this  suit.  If  that  case, 
since  the  decision  in  the  supreme  court  of  the  United  States,  on 
post  masters'  bonds,  should  be  considered  as  correctly  decided, 
still,  we  think  that  there  is  a  wide  difference  between  that  case, 
and  this.  The  securities  in  that  case,  were  bound  for  the  faith- 
ful performance  of  the  duties  of  an  officer.  Here,  the  defend- 
ants bound  themselves  absolutely,  to  pay  the  note  when  it  be- 
came due. 

They  are  to  pay  unconditionally.  The  risk  of  the  insolven- 
cy of  the  principal,  is  assumed  by  the  sureties,  and  it  was  their 
business  to  see  that  the  principal  paid  the  note  when  it  became 
due.  Jansen's  case,  is  not,  therefore,  analogous;  and  it  was  also 
decided  under  its  peculiar  circumstances,  which  have  no  appli- 
cation in  this  case.  The  objection  that  was  made  in  the  argu- 
ment, that  the  bank,  by  its  cashier,  cannot  take  an  appeal,  is 
not  well  founded,  for  both  appeals  were  taken  by  the  defendants 
below,  and  if  the  appeal  had  been  taken  on  behalf  of  the  bank, 
by  the  cashier,  or  prosecuting  attorney,  the  court  do  not  per- 
ceive that  it  would  be  liable  to  objection.  The  judgment  must 
be  affirmed  with  costs,  (a) 

Judgment  affirmed. 

Gatewood,  for  appellants. 

Eddy,  for  appellee. 

(a)  The  omission  of  the  proper  officer  to  recal  a  delinquent  paymaster, 
in  pursuance  of  the  4th  section  of  the  act  of  congress,  of  April  24th,  1816, 
does  not  discharge  the  s  trety.      United  States  v   Van  Zandt,  11  Wheat.  184. 

The  neglect  of  the  post  master  general  to  sue  for  balances  due  by  post 
masters,  within  the  time  prescribed  by  law,  altho'  he  is  thereby  personally 
chargeable,  with  such  balance,  is  not  a  discharge  of  such  post  masters  or 
their  sureties,  from  liability  on  their  official  bonds  Locke  v.  P  J\I.  General, 
3  Mason,  446. 

The  provisions  of  the  law  are  merely  directory  to  the  P.  M.  Gen.  and  form 
no  condition  in  the  contract  with  t.'ie  post  masters  or  their  sureties.      Ibid 

Mere  laches,  unaccompanied  with  fraud,  forms  no  discharge  of  the  con- 
tract of  securityship  between  individuals.     9  Wheat.  720. 

Iu  general,  laches  is  no-  imputable  to  the  government      Ibid 

A  surety  in  a  bond  is  not  discharged  by  a  mere  delay  to  demand  payment 
after  it  becomes  due,  unaccompanied  by  fraud,  or  an  express  agreement  with' 
the  principal  to  allow  the  delay.     1  Gallisjon,  32. 

He  is  exonerated  by  any  agreement,  without  his  consent,  between  the  cre- 
ditor and  principal,  which  varies  essentially  the  terms  of  the  contract.  1 
Paine,  305.     See  3  Stark.  Ev.  1390  and  cases  there  referred  to  in  Note. 
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VANDALIA, 
Dec.  1823. 

GoRE  John  C.  Goke,  Plaintiff  in  error, 

s-™-  r  q  a§aimt      n  r   U    <  ■ 

Ciiauncey  Smith.  Defendant  in  error, 

(error  to  franklin.) 

It  is  errone-  Opinion  of  the  Court  by  Justice  Lockwood.  This  is  an  ac- 
ous  to  take  a  ^jon  0f  d^t  on  a  penaj  bond.  The  declaration  was  filed  the 
fauff 'where  *st  °^  October,  1827,  and  a  default  for  not  appearing,  was  en- 
the  declara- tered  the  4th  of  the  same  month.  This  was  clearly  irregular.  By 
tion  has  not  the  11th  section  of  the  practice  act,*  "the  court,  for  want  of 
J3""  fi'e  _  appearance,  may  give  judgment  by  default  on  calling  the  cause, 
fore  court—  except,  where  the  process  has  not  been  served,  or  declaration 
unless  by  filed  ten  days  before  the  term  of  the  couit."  The  record  states, 
consent.  that  u,  on  the  4th  day  of  October,  1827,  came  the  parties  by 
•f  1827  paffe  their  attorneys,  and  the  said  defendant  being  three  times  so- 
313.  lemnly  called,  made  default,  and  came  not."     This  entry,  con- 

tradicts itself,  and  is  probably  a  mistake  of  the  clerk.  It  does 
not  appear  from  the  record,  that  the  defendant  waived  his  right 
to  have  the  declaration  filed  ten  days  before  the  term,  and  with- 
out doing  so,  the  court  had  no  power  to  enter  his  default,  and 
thereby  preclude  him  from  making  his  defence.  For  this  error, 
the  judgment  must  be  reversed  with  costs,  and  remanded  to  the 
Franklin  circuit  court  for  further  proceedings. 

Judgment  reversed., 


"§■ 


Eddy,  for  plaintiff  in  error. 
McRoberts.  for  defendant  in  error* 
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VANDAL!  A, 
Dec.  1828. 

Vhoebe,  a  woman  of  color,  Plaintiff  in  error,  Phoebe.awo- 

against 
William  Jay,  Defendant  in  error.  jAy 

(ERROR  TO  RANDOLPH.) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  is  an  ac-  The  act  of 
tion  of  trespass,  assault,  battery,  wounding  and  false  imprison-  lS07,respec- 
ment,  to  which  the  defendant  plead,  that  the  plaintiff,  on  the  t^uctionof 
26th  day  of  November,  1814,  before  Wm.  C.  Greenup,  clerk  negroes  and 
of  the  court  of  common  pleas  of  Randolph  county,  Illinois  ter-  muiattoesin- 
ritory,  agreed  to,  and  with,  one  Joseph  Jay,  the  father  of  this  *°  .  ter"" 
defendant,  and  who  is  now  deceased,  to  serve  him  as  an  inden-  as  being  re- 
hired servant,  for,  and  during  the  term  of  forty  years,  from  and  pugnant  to 
after  the  day  and  year  aforesaid,  and  then  and  there  entered  into,  ^e  6th  art. of 
and  acknowledged  an  indenture,  whereby,  she  bound  herself  to  0f  .1787-  but 
serve  the  said  Joseph  Jay,  forty  years  next  ensuing  said  date  indentures 
aforesaid,  conformably  to  the  laws  of  the  Illinois  territory,  res-  executed  un- 

pecting  the  introduction  of  negroes  and  mulattoes  into  the  same;    ei      \  a** 
x  o  o  '  are  made  va- 

and  defendant  avers,  that  the  said  Joseph,  has  since  departed  lid.  bv  the  3d 
this  life,  leaving  this  defendant,  his  only  son  and  heir  at  law,  section  oft  he 
and  who  is  also  his  administrator: — That  plaintiff  came  to  his  6th  art.  ofthe 
possession  lawfully,  after  the  death  of  said  Joseph — That  in  or-  0f  this  state. 
der  to  compel  plaintiff  to  attend  to,  and  perform  the  duties  of  an  a  constiitu- 
indentured  servant,  in  doing  the  ordinary  business  of  him,  the  tlon  can  do 
said  defendant,  and  remain  in  his  said  service,  he  had  necessari-  bltive  actcTn- 
not,  as  it  is  the  supreme,  fixed  and  permanent  will  of  the  people,  in  their  original,  sove- 
reign and  unlimited  capacity,  and  in  it,  are  determined  the  condition,  rights  and  duties  of 
every  individual  of  the  community,  from  its  decrees  there  can  be  no  appeal,  for  it  ema- 
nates from  the  highest  source  of  power,  the  sovereign  people. 

An  act  of  the  legislature  is  different,  and  if  it  contravenes  the  constitution,  no  repetition 
of  it,  can  render  it  valid. 

The  ordinance  of  1787,  is  still  binding  upon  the  people  of  this  state,  unless  it  has  been 
abrogated  by  "  common  consent."      Quere? 

F'he  act  of  accepting  the  constitution  of  this  slate,  and  admitting  it  into  the  Union  by 
congress,  abrogated  so  much  of  the  ordinance,  of  1787.  as  is  repugnant  to  that  constitution. 

In  a  p!ea  to  an  action  of  assault  and  battery.  &c.  brought  to  try  the  plaintiff's  right  to 
freedom,  justifying  under  an  indenture  entered  into  with  plaintiff,  it  is  not  necessary  that 
it  should  state,  or  that  the  master  should  prove,  that  every  requisition  of  the  statute  was 
complied  with,  before  the  execution  of  the  indenture.  In  such  case,  the  onus  piobandi. 
rests  upon  the  plaintiff  and  he  may  shew,  in  a  replication  to  the  plea,  facts  inconsistent 
with  the  validity  of  the  indenture 

A  contract  of  service  entered  into  in  pursuance  of  the  act  of  17th  Sept.  1807,  's  not  ter- 
minated by  the  death  of  the  master,  but  passes  to  his  legatees,  executors,  or  administra- 
tors, but  not  to  an  heir  at  law. 

The  adm'r.  has  no  power  to  compel  the  servant,  "to  attend  to  the  ordinary  business" 
of  the  adm'r.  he  has  only  the  custody  of  the  servant,  for  safe  keeping,  until  his  time  of 
service  can  be  sold. 

A  demurrer  by  either  party,  has  the  effect  of  laying  open  to  the  court,  not  only  the 
pleading  demurred  to,  but  the  entire  record,  for  their  judgment  upon  it  as  to  the  matter 
of  the  law,  and  if  two  or  more  of  the  pleadings  be  bad  in  substance,  the  court  will  give 
judgment  against  the  party  who  committed  the  first  fault. 
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vandvlia,  ly  to  use  a  little  force  and  beating,  which  is  the  same  trespass, 

Dec    1828.    &c.     To  this  plea  the  plaintiff  demurred,  and   the  defendant 

",*^/  joined  in  demurrer.     Tne  circuit  court  sustained  the  plea,  and 

hoebk,awo-  thereupon,  tae  plaintiff  obtained  leave  to  withdraw  her  demur- 

MAi  OF  COLOR,  i  .  r 

v  rer  and  reply. 

jAr.  Several  replications  were  filed,  to  which  defendant  demurred, 

and  the  demurrers  were  sustained,  and  judgment   given  on  the 
demurrers  for  the  defendant.     To  reverse  which  judgment,  a 
writ  of  error  has  heen  brought  to  this  court.     From  the  conclu- 
sion I  have  arrived  at,  I  deem  it  unnecessary  to  state  the  matter, 
or  legality  of  the  replications.     The  first  question  presented  by 
this  case,  is,  whether  the  "act  concerning  the  introduction  of 
negroes  and   mulattoes  into  this  territory,  passed  17th  Septem- 
*  Rev.  code  \jer^  igi)7,"*  by  the  territory  of  Indiana,  and  continued  by  the 
2  d  467 VP    territory  of  Illinois,  was  not  a  violation  of  the  sixth  article  of 
1  Vidg  l  awg  the  ordinance  of  congress,  passed  13th  July,  1787,t  for  the  go- 
ot'i823,page  vernment  of  the  territory  of  the  United  Stales,  north  west  of  the 
38.  Ohio  river.     That  portion  of  the  ordinance,  applicable  to  this 

case,  reads  as  follows:  "There  shall  be  neither  slavery,  nor 
involuntary  servitude  in  the  said  territory,  otherwise  than  in 
the  punishment  of  crimes,  whereof  the  party  shall  have  been 
duly  convicted."  The  first,  second,  and  third  sections  of  the 
act  of  180"/,  are  as  follows:  "It  shall  and  may  be  lawful,  for 
any  person  being  the  owner  or  possessor  of  any  negroes  or  mulat- 
toes of  and  above  the  age  of  fifteen  years,  and  owing  service  or 
labor  as  slaves  in  any  of  the  states  or  territories  of  the  United 
States,  or  for  any  citizen  of  the  said  states  or  territories  purcha- 
sing the  same,  to  bring  the  said  negroes  and  mulattoes  into  this  ter- 
ritory. Sec.  2.  The  owner  or  possessor  of  any  negroes  or  mulat- 
toes, as  aforesaid,  and  bringing  the  same  into  this  territory,  shall, 
within  thirty  days  after  such  removal,  go  with  the  same  before 
the  clerk  of  the  court  of  common  pleas  of  the  proper  county, 
and  in  the  presence  of  said  clerk,  the  said  owner  or  possessor, 
shall  determine  and  agree,  to,  and  with  his,  or  her  negro  or  mu- 
latto, upon  the  term  of  years,  which  the  said  negro  or  mulatto, 
will  and  shall  serve  his,  or  her  said  owner  or  possessor,  and  the 
said  clerk  is  hereby  authorised  and  required,  to  make  a  record 
thereof,  in  a  book  which  he  shall  keep  for  that  purpose."  Sec- 
tion 3d.  "If  any  negro  or  mulatto,  removed  into  this  territo- 
ry as  aforesaid,  shall  refuse  to  serve  his  or  her  owner  as 
aforesaid,  it  shall,  and  may  be  lawful,  for  such  person,  within 
sixty  days  thereafter,  to  remove  the  said  negro  or  mulatto  to  any 
place,  which,  by  the  laws  of  the  United  States  or  territory, 
from  whence  such  owner  or  possessor  may,  or  shall  be  authoris- 
ed to  remove  the  same." 

If  the  only  question  to  be  decided,  was,  whether  this  law  of 
the  territory  of  Illinois  conflicted  with  the  ordinance,  I  should 
have  no  hesitation  in  saying  that  it  did. 

Nothing  can  be  conceived  farther  from  the  truth,  than  Hie 
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idea  that  there  could  be  a  voluntary  contract  between  the  ne- 
gro and  his  master.     The   law   authorises  the  master  to  bring 
his  slave  here,  and  take  him  before  the  clerk,  and  if  the  negro 
will  not  agree  to  the  terms  proposed  by  the  master,  he  is  autho-  Phoebk.awo- 
rised  to  remove  him  to  his  original  place  of  servitude.     I  con-  MAN0^COLOR 
ceive,  that  it  would  be  an  insult   to  common  sense  to  contend,        jAr, 
that  the  negro,  under  the  circumstances  in  which  he  was  placed, 
had  any  free  agency.     Tne  only  choice  given  him,  was  a  choice 
of  evils.     On  either   hand,  servitude   was  to  be  his  lot.     The 
terms  proposed,  were,  slavery  for  a  period  of  years,  generally 
extending  beyond  the  probable  duration  of  his  life,  or  a  return 
to  perpetual  slavery  in  the  place  from  whence  he  was  brought. 
Tiie  indenturing,  was  in  effect  an  involuntary  servitude  for  a  pe- 
riod of  years,  and  was  void,  being  in  violation  of  the  ordinance, 
and  had  the  plaintiff  asserted  her  right  to  freedom,  previous  to 
the  adoption  of  ihe  constitution  of  this  state,  she  would,  in  my 
opinion,  have  been  entitled  to  it.     But,  by  the  third  section  of 
the  sixth  article  of  the  constitution  of  this  state,*  "  Each,  and     *  Tide  Rev 
every  person  who  has  been  bound  to  service  by  contract  or  in-  Laws  of  1837 
denture,  in  virtue  of  the  laws  of  the  Illinois  territory  heretofore  pu§e  ot)° 
existing,  and  m  conformity  to  the  provisions  of  the  same,  with- 
out fraud  or  collusion,  shall  be  held  to  a  specific  performance  of 
their  contracts  or  indentures,  and  such  negroes  and  mulattoes, 
as  have  been  registered,  in  conformity  with  the  aforesaid  laws, 
shall  serve  out  the  time  appointed  by  such  laws.''' 

And  here,  certainly,  a  very  grave  question  arises,  and  that  is, 
if  these  indentures  were  originally  void,  can  any  subsequent  act, 
and  that  without  the  consent  of  the  persons  most  interested,  make 
them  good  ?  I  readily  concede,  that  no  subsequent  legislative  act, 
could  have  made  the  indenture  valid.  Can  then,  this  constitu- 
tional provision,  make  a  void  indenture,  valid?  In  order,  more 
fully  to  understand  this  question,  it  will  be  necessary  clearly  to 
ascertain,  the  difference  between  an  act  of  the  legislature,  and 
a  constitutional  provision.  What  is  meant  by  the  term  "  con- 
stitution" as  applied  to  government?  It  is  the  form  of  govern- 
ment instituted  by  the  people,  in  their  sovereign  capacity,  in 
which,  first  principles,  and  fundamental  law,  are  established. 
The  constitution,  is  the  supreme,  permanent  and  fixed  will  of  the 
people  in  their  original,  unlimited  and  sovereign  capacity,  and 
in  it,  are  determined  the  condition,  rights  and  duties,  of  every 
individual  of  the  community. 

From  the  decrees  of  the  constitution,  there  can  be  no  ap- 
peal, for  it  emanates  from  the  highest  source  of  power,  the 
sovereign  people.  Whatever  condition  is  assigned  to  any  por- 
tion of  the  people,  by  the  constitution,  is  irrevocably  fixed,  how- 
ever unjust  in  principle  it  may  be.  The  constitution  can  estab- 
lish no  tribunal,  with  power  to  abolish  that,  which  gave,  and 
continues,  such  tribunal  in  existence.  But  a  legislative  act,  is 
27 
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vandalia,  the  will  of  the  legislature,  in  a  derivative,  and  subordinate  ca= 
Dec.  1828.  parity.  The  constitution,  is  their  commission,  and  they  must 
act  within  the  pale  of  their  authority,  and  all  their  acts,  contra- 
ry, or  in  violation  of  the  constitutional  charter,  are  void. 

If  they  have  no  power  to  pass  an  act,  any  number  of  repeti- 
Jaxv  tions  of  unconstitutional  acts,  or  acts  beyond  the  pale  of  their 
authority,  can  never  make  the  original  act,  valid.  As  it  res- 
pects the  territorial  legislature,  the  ordinance  had  the  same 
controling  influence  over  their  acts,  as  a  constitution  has  over 
the  legislature  of  a  state.  By  this  course  of  reasoning,  I  con- 
clude, that,  although  the  act  of  the  territory,  in  relation  to  in- 
denturing negroes  and  mulattoes,  was  originally  void,  yet  it  enu- 
merated a  description  of  persons,  that  the  constitution  of  this 
state  has  undertaken  to  fix  their  condition  in  life,  and  the  right* 
they  shall  possess  in  this  community.  It  has  determined,  that 
i  they  shall  serve  their  masters,  according  to  the  provisions  of  the 

law  before  recited.  It  was,  however,  urged  on  the  argument 
of  this  cause,  that  the  people  of  this  state,  when  they  assem- 
bled in  convention,  were  not  absolutely  free  and  independent, 
+.  and  at  liberty  to  adopt  what  frame  of  government  they  chose, 
for  they  were  controled  by  the  constitution  of  the  United  States, 
and  by  the  ordinance  of  ITS'/.  The  provision  of  the.  third  sec- 
tion, of  the  sixth  article  of  the  constitution  of  this  state,  does 
not,  as  I  conceive,  in  any  way  conflict  with  the  constitution  of 
the  United  States.  Several  of  the  states,  in  the  formation  of 
their  constitutions,  have  ingrafted  into  them,  provisions  relative 
to  the  right  to  hold  persons  in  slavery,  without  objection.  The 
ordinance,  however,  is  no  doubt  still  binding  upon  the  people  of 
this  state,  unless  it  has  been  abrogated  by  "common  consent." 
By  "  common  consent,,"  I  understand  the  United  States,  and 
the  people  of  this  state,  and  whenever  they  shall  agree,  that 
the  whole,  or  any  part  of  the  ordinance  of  1787,  shall  be  re- 
pealed, it  will,  so  far  as  it  affects  this  state,  become  a  dead  letter. 
The  people  of  this  state,  by  recognizing  the  validity  of  the  in- 
denturing and  registering  of  servants,  in  pursuance  of  the  act 
of  1807,  before  referred  to,  gave  their  consent,  to  alter  so  much 
of  the  ordinance  as  was  repugnant  to  the  constitution  of  this 
state.  When  the  constitution  of  this  state  was  presented  to 
congress,  in  order  to  our  admission  into  the  Union,  the  attention 
of  that  body  was  called  to  that  clause  of  our  constitution  which 
requires,  that  registered,  and  indentured  servants,  shall  be  held 
to  serve  pursuant  to  said  act,  and  which  was  contended,  and  if 
I  mistake  not,  was  conceded  to  be,  a  violation  of  the  ordinance. 
Congress,  however,  admitted  this  state  into  the  Union  with  this 
constitutional  provision,  and  thereby,  I  think,  gave  their  consent 
to  the  abrogation  of  so  much  of  the  ordinance,  as  was  in  oppo- 
sition to  our  constitution.  Having  thus  shewn,  that  registered 
and  indentured  servants  are  bound  to  serve,  the  next  question 
that  arises  in  this  case,  is,  whether  the  defendant  has  set  forth 
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sufficient  matter  in  his  plea  to  support  his  claim  to  the  services  vandalia, 
of  the  plaintiff?     Several  objections  have  been  made  to  the    Dec   1828. 
plea.     Those  which  are  deemed  important,  I  shall  notice.  ^-^~v-^> 

1.  Tnat  the  plea  does  not  state  the  existence  of  those  facts  P»°EBE.AW<>- 

■   •     ,  i  i  ,■■,-.       i  .  .  ,  ,    MAN  OF  C0L0I1, 

winch  would  authorise  the  indenturing,  to  wit:  that  she  owed  v 

service  to  Joseph  Jay,  was  above  fifteen  years  of  age,  and  that        Jat. 
the  indenturing   took   place  within  thirty  days  after  she  was 
brought  into  the  territory. 

2.  That  by  the  death  of  Joseph  Jay,  the  indenture  ceased  to 
have  any  operation. 

3.  The  plea  is  uncertain  whether  defendant  claims  the  ser- 
vice in  virtue  of  his  administration,  or  his  heirship:  and 

4.  That  the  plea  does  not  answer  the  wounding. 

As  it  regards  the  first  objection,  it  evidently  appears  from  the 
constitution,  that  it  does  not  intend  to  confirm  every  indenture. 
It  only  saves  those  that  were  made,  "  in  conformity  to  the  pro- 
visions of  the  law,  without  fraud  or  collusion."  If  the  court 
could  not  enquire  beyond  the  fact  of  indenturing,  then  this  pro- 
vision of  the  constitution  would  be  useless  and  absurd.  But 
upon  the  ground  assumed,  to  sustain  the  validity  of  these  inden- 
tures, no  doubt  can  exist,  that,  unless  the  indenturing  was  in 
conformity  to  the  law,  it  is  void.  On  whom  then  must  the  onus 
probam/i  rest?  I  should  think,  in  ordinary  cases,  on  the  party 
who  sets  up  a  claim,  founded  on  statute,  and  in  derogation  of 
common  right.  It  was,  however,  on  the  argument  urged  with 
great  force,  that  if  it  was  incumbent  on  the  master  after  a  lapse 
of  several  years,  to  prove  that  every  prerequisite  of  the  statute 
had  been  complied  with,  it  would  subject  the  master  in  most 
cases  to  great  inconvenience  and  expence,  and  in  many  cases  to 
the  loss  of  services  that  the  constitution  had  secured  to  him, 
Witnesses  might  forget,  remove  or  die,  and  thus,  by  the  lapse 
of  time  and  accident,  be  deprived  of  their  proof.  It  was  also 
urged,  that  something  ought  to  be  presumed  in  favour  of  re- 
cords, that  the  officers  had  done  their  duty.  These  arguments 
possess  considerable  weight,  and  I  feel  it  the  duty  of  the  court, 
in  deciding  on  the  point,  to  allow  them  to  have  some  influence. 

If  the  injury  complained  of,  had  consisted  in  constraint,  impo- 
sed on  the  plaintiff  soon  after  the  time  of  the  indenturing  before 
the  clerk,  and  no  subsequent  imprisonment  of  the  plaintiff  had 
taken  place,  the  statute  of  limitations  would  have  barred  the 
action  in  five  years,  and  the  defendant,  would  not  then  have  been 
bound  to  have  plead  a  right  to  restrain  the  plaintiff's  liberty  un- 
der the  indenture.  The  statute  of  limitations  was  made  for  the 
purpose  of  quieting  parties,  after  so  much  time  has  elapsed,  as 
affords  a  presumption,  that  the  evidence  might  be  lost  by  death 
or  forgetfulness.  That  this  statute  is  a  wise  law,  all,  who  are 
conversant  with  trials  in  courts,  and  the  frailty  and  forgetful- 
ness of  mankind,  will  readily  concede.  The  law,  therefore, 
discourages  law  suits,  after  so  much  time  has  intervened,  as  t© 
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vandalia,  create  the  presumption  that  witnesses  have  died  or  forgotten  the 
Dec  18 J8.  transaction;  or,  in  other  words,  the  law  favours  the  diligent  and 
s"^v~,ft-/  not  the  slothful.  Had  the  plaintiff  brought  an  action,  within 
Phoebe, awo-  five  jears  after  the  commencement  of  what  she  complains  as  an 
rroFcoiou  un]avrfu]  restraint  on  her  liberty,  I  should  have  been  clearly  of 
Jat.  opinion,  that  it  was  incumbent  on  the  defendant  to  have  shewn, 
not  an  indenturing  only,  but  that  the  indenture  had  been  made, 
"  in  conformity  to  the  provisions  of  the  law."  But  after  a  period 
of  more  than  ten  years  has  intervened,  and  an  acquiescense  in 
the  mean  time  of  the  plaintiff,  I  think  it  would  impose,  what 
would,  in  some  cases,  be  impossible,  and  in  all,  an  unreasonable 
hardship,  to  require  the  defendant,  to  plead  and  prove  all  the 
facts  necessary  to  shew  the  validity  of  the  indenture.  I  am, 
therefore,  of  opinion,  under  the  circumstances  of  this  case,  that 
it  was  unnecessary  in  the  plea,  to  aver  the  existence  of  the 
facts  to  warrant  the  making  of  the  indenture  in  question.  As, 
however,  this  opinion  is  based  on  legal  presumptions,  it  would 
certainly  be  competent  for  the  plaintiff,  by  way  of  replication, 
to  state  facts  inconsistent  with  these  presumptions,  and  thereby 
take  upon  herself  the  burthen  of  proving  that  they  had  no  ex- 
istence. The  second  objection  to  the  plea  is,  "  that  by  the 
death  of  Joseph  Jay,  the  indenture  ceased  to  have  any  opera- 
tion." The  act  "concerning  the  introduction  of  negroes  and 
mulattoes  into  this  territory,"  passed  September  the  17,  1807, 
contains  no  provision  as  to  the  consequences,  of  the  death  of  the 
master,  upon  the  indentured  servants.  But,  by  the  third  sec- 
tion of  the  sixth  article  of  the  constitution  of  this  state,  before 
referred  to,  it  is  declared,  that  "  each  and  every  person,  who 
has  been  bound  to  service,  by  contract  or  indenture,  in  virtue  of 
the  laws  of  Illinois  territory,  shall  be  held,"  &c.  From  this 
phraseology,  it  would  seem,  that  the  convention  recognised  the 
existence  of  more  than  one  law  that  had  reference  to  the  in- 
denturing and  registering  of  negroes  and  mulattoes. 

It  hence  becomes  necessary,  to  enquire  into  all  the  laws  of 
the  territory  in  relation  to  this  description  of  persons.     By  the 
seventh  section  of  the  act,  entitled,  "an  act  concerning  exe- 
*  Rev.  code  cutions,"  passed  the  1 7th  of  September,  1807,*  being  the  same 
?f  18?88V°l  °^ay  on  wni°h  the  indenturing  law  was  passed,  it  is  enacted, 
'       '       "  That  the  time  of  service  of  such  negroes  or  mulattoes,  may  be 
sold  on  execution  against  the  master,  in  the  same  manner  as  per- 
sonal estate,  immediately  from  which  sale,  the  said  negroes  and 
mulattoes  shall  serve  the  purchaser  or  purchasers  for  the  residue 
of  their  term  of  service."     By  the  act,  entitled,  "  an  act  to  re- 
f  Ibid,  vol.  gulate  county  levies,"!  passed  the  same  day,  "  bound  servants," 
2,  p.  608.       are  deciare(]  to  be  taxable  as  property.     And  by  the  third  sec- 
t  Ibid,    p.  ^on  °f  the  act,  entitled,  "  an  act  concerning  servants,"!  passed 
647.  on  the  said  17th  day  of  September,  1807,  it  is  declared  that, 

"  the  benefit  of  the  said  contract  of  service,  shall  be  assigna- 
ble by  the  master,  to  any  person  being  a  citizen  of  this  territory, 
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10  whom  he  shall,  in  the  presence  of  a  justice  of  the  peace,  free-  vandalia, 
lv  consent  that  it  shall  he  assigned,  the  said  justice,  attesting  Dec-  1828- 
such  free  consent  in  writing,  and  shall  also  pass  to  the  execu-  .^w 

tors,  administrators,  and  legatees  of  the  master."  But  by  a  Phoi,be,awo- 
strict,  and  literal  construction  of  the  language  employed  in  the  "  v 
first  section  of  this  statute,  to  which  the  word  "  contract,1'  in  Jat. 
the  third  section  refers,  it  might  be  considered  doubtful,  wheth- 
er the^  words  "negroes  and  mulattoes,"  under  contract  to  serve 
another,  embrace  the  negroes  and  mulattoes,  registered  and  in- 
dentured under  the  act  "  concerning  the  introduction  of  ne- 
groes and  mulattoes  into  this  territory,"  or  only,  negroes  and 
mulattoes  who  shall  come  into  this  territory  under  "  contract  to 
serve  another."  But  when  it  is  recollected,  that  the  convention 
supposed  that  there  were  several  laws  on  the  subject  of  inden- 
tured and  registered  servants,  I  have  no  hesitation  in  conclu- 
ding, that  the  act  concerning  servants,  embraced  indentured  ser- 
vants. -It  is  also  a  rule  m  the  construction  of  statutes,  that  the 
sense  which  "the  contemporaneous  members  of  the  profession 
had  put  upon  them,  is  deemed  of  some  importance,  according 
to  the  maxim  that  contemporanea  expositio  est  fortissimo,  in  lege." 
1  &.ent's  Com.  434.  I  have  been  informed,  that  the  members 
of  the  bar,  always  understood  the  act  concerning  servants,  had 
application  to  indentured  and  registered  servants,  and  upon  that 
opinion,  the  community  at  large,  have  supposed,  that  these  per- 
sons might  be  sold,  with  the  consent  of  the  servants,  and  that 
they  went  to  the  administrator  in  the  course  of  administration. 
It  is  a  further  rule  in  construing  statutes,  that  "  several  acts  in 
pari  matcri:/,  and  relative  to  the  same  subject,  are  to  be  taken 
together  and  compared,  in  the  construction  of  them,  because, 
they  are  considered  as  having  one  object  in  view,  and  as 
acting  upon  one  system.  This  rule  applies,  tho'  some  of  the 
statutes  may  have  expired,  or  are  not  referred  to  in  the  other 
acts.  1  Kent's  Com.  433.  The  first  legislature,  after  the  adop- 
tion of  the  constitution  of  this  state,  m  the  act,  entitled,  "an 
act  respecting  free  negroes  and  mulattoes,  servants  and  slaves," 
passed  30th  of  March,  1 8 19,*  have  adopted  the  third  section  *  Lews  of 
of  the  "act  concerning  servants"  verbatim,  though  from  the  i01^?-030- 
context,  it  does  not  appear  that  any  contract  of  service  is  be- 
fore spoken  of.  This  section  of  the  act  of  1819,  cannot  have 
any  object  or  meaning,  unless  it  have  reference  to  the  indentur- 
ed and  registered  servants,  mentioned  in  the  constitution.  I 
thence  conclude,  that  the  third  section  of  the  act  "concerning 
servants,"  and  the  I  Ith  section  of  the  act  of  1819,  embrace  in- 
dentured and  registered  servants,  and  consequently,  upon  the 
death  of  Joseph  Jay,  the  plaintiff  went  to  the  administrator  as 
assets.  The  third  objection  to  the  plea,  is,  that  it  is  uncer- 
tain whether  the  defendant  claims  the  service,  in  virtue  of  his 
being  administrator,  or  heir?  This  objection  is,  I  think,  fa- 
tal.    The  plea,  in  this  respect,  is  wholly  indefinite.     If  the 
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vandalia,  defendant  claims  the  plaintiff  in  his  character  as  heir,  there 
Bee.  1828.   is  no  law  to  sanction  the  claim.     If  the  servicesof  the  plain- 
lv-^*"v'"^h-'   tiff  are  to  be  considered  as  property,  by  the  common  law,  they 
Phoebe.awo-  wou|(j   g0  as  assets  to  the  administrator,  and  the  statutes  that 
T<  I  have  referred  to,  give  the  same  direction.     Should  the  par- 

Jat.  ty  claim  the  defendant  as  administrator,  still,  the  plea  would 
be  bad,  as  an  administrator  would  only  have  the  custody  of  the 
plaintiff  for  safe  keeping,  until  her  time  of  service  could  behold; 
as  administrator,  he  had  no  power  to  compel  the  plaintiff  "  to 
attend  to  the  ordinary  business  of  him,  the  said  defendant."  On 
the  ground,  that  the  plea  is  too  uncertain,  as  to  the  character 
in  which  the  defendant  claims  the  services  of  plaintiff,  and 
upon  the  further  ground,  that  in  neither  capacity  can  the 
defendant  claim  her  services,  the  judgment  must  be  rever- 
sed. The  plea  is  also  defective,  in  point  of  form,  for  not  an- 
swering the  wounding.  It  was  urged  on  the  argument,  that 
plaintiff,  having  demurred  to  defendant's  plea,  and  having  subse- 
quently withdrawn  it,  and  replied,  upon  the  demurrer's  being 
overruled  in  the  court  below.it  is  now  too  late  to  object  to  the 
plea.  The  withdrawing  the  demurrer,  is,  as  if  it  had  never 
been  put  in;  consequently,  when  a  good  declaration  is  filed,  the 
defendant  must  interpose  a  good  bar,  or  else,  the.plaintiff  is  en- 
titled to  recover.  It  is  a  rule  of  pleading,  that  "  a  demurrer  by 
either  party,  has  the  effect  of  laying  open  to  the  court,  not  only 
the  pleading  demurred  to,  but  the  entire  record,  for  their  judg- 
ment upon  it  as  to  the  matter  of  the  law."  1  Saund.  285,  (n.  5.) 
And  "  if  two  or  more  of  the  pleadings  be  bad  in  substance, 
the  court  will  give  judgment  against  the  party  who  commit- 
ted the  first  fault."  ArchbolcVs  civil  pleadings,  351.  Therefore, 
notwithstanding  the  plaintiff's  replication  may  be  bad,  of  which 
I  give  no  opinion,  if  the  plea  also  be  bad,  judgment  must  be 
for  plaintiff.  I  am  of  opinion,  that  judgment  must  be  rever- 
sed with  costs,  and  that  the  proceedings  be  remanded  to  the 
Randolph  circuit  court,  with  liberty  to  defendant  to  amend  his- 
plea,  on  payment  of  the  costs  occasioned  thereby,  (a) 

Judgment  reversed* 

Baker,  Breese,  and  Cozulcs,  for  plaintiff  m  error. 

McRoberts,  Young,  and  T.  Reynolds,  for  defendant  in  error. 

(a)  The  effect  of  the  ordinance  of  1787,  having  undergone  discussion  in 
the  supreme  court  of  Missouri,  a  reference  is  here  made  to  the  cases  there 
decided. 

Merry  v.  Tiffin  and  Menard,  Dec.  Sup.  Court.  Mo.  725.  This  case  is  now 
before  the  Supreme  Court  of  the  U.  S.  Winney  v   PVhiteaides,  Ibid,  472, 

Vide,  the  case  of  Nance,  a  girl  of  color,  v.  Uoteard,  ante,  page  183. 
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VANDALIA, 
Dec.  1828. 


Joseph  Duncan,  Appellant, 

against 
Ingles  and  Burr,  Appellees* 

(APPEAL  FROM  JACKSON.) 

Opi7iion  of  the  Court  by  Justice  Lockwood.  This  was  a  bill  If  a  defend- 
in  chancery,  filed  by  the  complainant,  to  perpetually  enjoin  a  a"|  in  a  'Ultt 
judgment  obtained  in  the  Jackson  circuit  court,  in  favour  of  the  pr0ve  his  de- 
defendants,  against  the  complainant.  The  bill  states,  that  the  fence,  he 
recovery  was  had  on  a  judgment  obtained  in  the  state  of  Ken-  f^|uJ**  fil?.  a 
tucky.  The  court,  after  a  careful  perusal  of  the  bill,  are  clear-  covery  ancj 
ly  of  opinion,  that  the  bill  discloses  no  ground  for  the  interfer-  if  he  has  a  le- 
ence  of  a  court  of  equity.  If  the  complainant  could  not  prove  &al  defence 
his  defence,  it  was  his  duty  to  have  filed  a  bill  of  discovery  when  ^  make  1? 
the  suit  in  Kentucky  was  pending  against  him.  The  law  is  well  equity V  will 
settled,  if  a  party  has  a  legal  defence  to  a  suit  at  law,  and  ne-  not  relieve, 
gleets  to  make  it  at  the  proper  time,  he  is  precluded  from  seek- 
ing relief  in  equity.     Judgment  afiirmcd  with  costs,  (a)    o 

Judgment  affirmed, 

BlacJavell,  for  appellant. 

Cowles,  for  appellee. 

(a)  Vide  Hubbard  y,  Hobson,  ante.  147.     CVcn&'s  eaJVtf.  v.  Prevot  ante.  15f. 
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VANDALIA, 

Dec.  1828. 


Peter  Kimmel, 
Jacob  Schwartz, 


against 


Plaintiff  in  error. 
Defendant  in  error. 


(ERROR  TO  JACKSON.) 

To  take  a       Tins  was  an  action  of  assumpsit,  for  goods,  wares,  and  mer- 
case   out  of  c|lancjjge  so]d  anj  delivered,  money  lent  and  advanced  and  on  an 

the  statute  or  ?  ,  .     .  /  .  , 

limitations,  account  stated,  brought  in  the  Jackson  circuit  court,  by  Schwartz 
prooi  thaithe  against  Kimmel.  Jvimmel  pleaded  non  assumpsit,  upon  which 
deft,  promts-  jssue  was  joined,  and  non  assumpsit  within  five  years.  This 
debt*  Isinsi  F-  P^ea  was  traversed  and  an  issue  to  the  country ;  jury  and  verdict 
ficient,  with-  for  the  plaintiff  for  '2131  dollars  and  31  cents.  The  defendant 
out  evidence  moved  for  a  new  trial  for  the  following  reasons: 

1.  The  suit  was  brought  without  the  authority  of  the  plain- 


of  the  origi- 
nal consider- 
ation  of  the 
indebted- 
ness. 

The  pro- 
mise to  pay 
ade^t  barred 
by  the  stat- 
ute only  re- 
moves the 
bar,  &  leaves 


tiff. 


k2.  The  plaintiff  is,  and  has  been  insane  since  and  before  the 
pretended  existence  of  the  ailed ged  cause  of  action. 

3.  No  promise  to  pay,  within  five  years  was  proved. 

4.  The  plaintiff  never  knew  of  the  action  or  cause  of  ac- 
tion. 

5.  The  verdict  is  against  law  and  evidence. 
The  motion  for  a  new  trial  was  overruled.    During  the  progress 

the  case  to  of  the  trial,  and  after  the  plaintiff  had  gone  through  with  the 
be  proved,as  testimony  on  his  part,  the  defendant  moved  the  court  to  exclude 
had  been  ine  evidence  from  the  jury,  and  direct  as  in  case  of  a  nonsuit, 
pleaded.  Which  motion  the  court  overruled,  to  which  opinion  of  the  court. 
The  rule,  the  defendant  excepted.  From  the  bill  of  exceptions,  the  fol- 
a_  lowing  is  the  testimony  given  on  the  trial,  by  plaintiff:  Eli  Pen- 
rod,  a  witness  for  plaintiff  testified  that  about  two  years  before 
the  trial,  he  was  living  at  the  defendant's  house,  when  Mrs. 
Schwartz,  the  wife  of  the  plaintiff,  was  there,  and  asked  the  de- 
fendant for  money,  and  said  that  the  defendant  owed  her  for  a 
to  pay  must  longtime;  the  sum  asked  for  by  Mrs.  Schwartz  was  about  2500 
be  absolute  dollars.  The  witness  understood  from  the  conversation  between 
ant  unquai-  them,  that  she  had  let  defendant  have  notes  which  he  had  col- 

fied,    and   is  '  . 

not  to  be  ex-  lected,  and  had  also  lent  him  money — lhat  during  the  same 
tended  byim-  conversation,  defendant  said  he  had  not  the  money  then,  but  that 
plication    or  ^e  wag  cr0'm&  to  ]\Tew  Orleans  and  would  get  money,  and  when 

presumption    -  j      •>    i  u  j  r  i  i  ■  i      ?  • 

beyond    the  he  returned,  it  she  would  send  one  oi  her   boys  with  him  to 

expresswords  Shawneetown  to  prove  a  paper  or  some  hand  writing,  witness 

of  the  prom-  ^jd  not  recollect  which,  he  would   pay  her,  to  which,  Mrs. 

1Sit  is  correct  Schwanz,  replied,  that  the  boys  did  not  know  any  thing  about 

to  substitute  the  hand  writing.    The  witness  further  stated,  '.hat  at  the  time  of 

another  per-  this  conversation,  there  were  no  persons  present,  but  defendant, 

son  as  securi-  pvjrs>  <§chwartz,  and  witness,  and  he  does  not  know  whether  she 

ty   tor  costs.  ; 

and  then  permit  the  discharged  security  to  testify. 


to 

proof  is  re- 
quired to 
take  a  case 
out  of  the 
statute  isthis: 
The  promise 


KlMMEL 
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had  any  papers  in  her  hands  or  not;  that  she  was  there  about  vakdaua, 
half  an  hour.  Bee.  1828. 

Susannah  Will,  testified,  that  she  went  in  company  with  Mrs. 
Schwartz  to  see  defendant,  and  that  Mrs.  Schwartz  told  defend- 
ant in  the  presence  of  witness,  that  he  owed  her  the  sum  of  Schwartz. 
2500  dollars,  and  that. she  wanted  it.  To  which  the  defendant 
replied,  yes,  but  said  he  had  not  the  money  to  pay  her.  The 
time  of  this  conversation  was  about  four  years  before  the  com- 
mencement of  the  suit.  This  witness  also  stated,  that  about 
two  years  thereafter,  defendant  was  at  her,  witness'  husband's 
house,  and  in  a  conversation  with  witness,  defendant  said  that 
he  had  rented  a  house  in  Arkansas,  for  a  tavern,  and  wanted 
Mr.  Will  to  move  there  and  keep  a  tavern,  and  said  he  would 
try  to  make  up  for  Mrs.  Schwartz  5  or  600  dollars.  Witness 
further  stated,  that  Mrs.  Schwartz  was  the  sister  of  defendant, 
and  that  her  husband,  the  plaintiff,  had  never  been  in  this  state; 
that  Mrs.  Schwartz  with  the  family  had  lived  in  it  about  seven 
years,  apart  from  the  plaintiff,  and  that  she  understood  that  this 
claim  on  defendant  was  for  money  that  Mrs.  Schwartz  had  lent 
him. 

Conrad  Will,  testified,  that  in  the  year  1817,  he  had  a  settle- 
ment with  defendant,  at  Kaskaskia,  in  which  he  fell  in  defend- 
ant's debt,  and  Mrs.  Schwartz  said  she  would  take  witness  for 
her  debtor,  and  credit  defendant  with  the  amount  on  the  1055 
dollars  which  she  had  let  defendant  have  at  Pittsburgh,  which 
arrangement  the  defendant  agreed  to.  He  also  understood  from 
Mrs.  Schwartz,  that  this  1055  dollars,  had  been  settled. 

George  Schwartz,  the  son  of  the  plaintiff,  testified,  that  in 
the  month  of  August,  18.24,  shortly  before  the  commencement 
of  this  suit,  he  went  to  the  defendant  and  asked  him  for  the  sum 
of  2132  dollars  37i  cents,  which  the  defendant  was  owing  them. 
To  which  defendant  replied,  that  that  was  the  sum,  but  said 
also,  that  he  had  settled  it  with  George  Kimmel;  that  the  de- 
mand against  defendant  for  said  sum  of  money,  was  created 
twelve  or  thirteen  years  ago;  that  his  mother  when  in  Pennsyl- 
vania, had  frequently  let  defendant  have  money;  that  the 
amount  now  claimed  was  loaned  to  defendant  by  his  mother,  the 
plaintiff's  wife.  On  his  cross-examination,  he  stated,  that  the 
plaintiff  lived  in  the  state  of  Pennsylvania,  and  had  not  been  in 
his  right  mind  or  capable  of  doing  business  since  the  year  1810; 
that  this  suit  was  commenced  by  direction  of  his  mother  who 
has  lived  in  this  state  for  about  seven  years,  and  has  been  in  the 
habit  of  transacting  business  for  plaintiff's  family  both  before 
and  since  she  came  to  this  state.  This  witness  was  objected  to, 
on  the  ground  that  he  was  the  security  for  the  costs  of  the  suit, 
but  the  court  permitted  him  to  be  released,  and  another  securi" 
ty  substituted.  Judgment  being  rendered  on  the  verdict  against 
the  defendant,  he  sued  out  a  writ  of  error,  and  assigned  for  er- 
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VANDALiA,  ror,  1.  The  refusal  of  the  court  to  exclude  the  testimony  and 
Dec.  1828.    direct  a  nonsuit. 

^rf!^v~x'/        2.     In  permitting  the  security  for  costs  to  be  released  and  be- 
Kimmel     come  a  witness. 


SCHWAIITZ, 


Opinion  of  the  Court  by  Justice  Lockwood.  This  was  an  ac- 
tion of  assumpsit.  The  defendant  below  plead  non  assumpsit, 
and  the  statute  of  limitations.  On  the  trial  of  this  cause,  after 
the  plaintiff,  Schwartz,  had  gone  through  with  his  testimony, 
the  defendant  moved  the  court,  to  charge  the  jury  that  the  tes- 
timony was  insufficient,  which  instruction  the  court  refused  to 
give,  and  a  bill  of  exceptions  was  tendered  and  sigued,  contain- 
ing all  the  testimony  given  in  the  cause. 

The  testimony  is  very  loose,  confused  and  contradictory.  Af- 
ter a  careful  perusal  of  it,  the  mind  is  left  without  any  satisfac- 
tory conclusion  as  to  the  real  merits  of  the  case.  The  duty  of 
the  court,  in  a  case  thus  situated,  is  very  difficult.  We  are,  how- 
ever, satisfied,  that  injustice  has  been  done,  and  that  the  cause 
ought  to  be  presented  to  another  jury. 

In  a  recent  case,  decided  in  the  supreme  court  of  the  United 
States,  they  were  of  opinion,  that  proof  that  defendant  had 
promised  to  pay  a  debt  barred  by  the  statute  of  limitations,  is 
insufficient,  without  evidence  of  the  original  consideration  of 
the  indebtedness.  The  promise  to  pay  a  debt  barred  by  the 
statute,  only  removes  the  bar,  and  leaves  the  case  to  be  proved 
as  if  no  statute  of  limitations  had  been  pleaded.  The  evidence 
on  this  point  is  very  defective.  It  is  impossible  to  gather  from 
the  proof,  the  precise  nature  of  the  original  debt.  Without 
some  clear  and  distinct  evidence  of  the  existence  of  the  original 
demand,  it  was  the  duty  of  the  court,  to  have  sustained  the  de- 
fendant's motion  for  a  nonsuit,  or  given  the  instructions. 

As  this  case  will  have  to  go  to  another  jury,  the  court  lay 
down  the  following,  as  the  rule  heretofore  adopted  by  this  court 
as  to  what  proof  is  required  to  take  a  case  out  of  the  sta- 
tute. 

The  promise  to  pay  must  be  absolute  and  unqualified,  and 
is  not  to  be  extended  by  implication  or  presumption  beyond  the 
express  words  of  the  promise. 

Several  other  objections  have  been  raised  to  the  proceed- 
ings in  this  cause,  but  the  court  do  not  deem  any  of  them  of 
sufficient  importance  to  be  commented  upon,  except  the  ob- 
jection, that  the  court  suffered  the  security  for  costs  to  be  dis- 
charged, and  new  security  taken,  and  then  permitted  the  dis- 
charged security  to  testify.  This  was  correct.  Security  for 
costs,  is  in  the  nature  of  special  bail,  except  the  liability  is  not 
so  great,  yet  bail  are  often  discharged  in  order  to  obtain  their 
testimony. 

The  judgment  must  be   reversed  with  costs,  and  the  cause 
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remanded  to  the  Jackson  circuit  court,  where  a  venire  de  novo  Vandalia, 
must  be  awarded,  (a)  Dec.  1828. 

Judgment  reversed. 
Eddy  and  Breese,  for  plaintiff  in  error* 
Baker,,  for  defendant  in  error. 

(a)  The  statute  of  limitations,  instead  of  being  viewed  in  an  unfavorable 
light  as  un  unjust  and  discreditable  defence,  should  have  received  such  sup- 
port from  courts  of  justice  as  would  have  made  it  what  it  was  intended,  em- 
piratically,  to  be.  a  statute  of  repose.  It  is  a  wise  and  beneficial  law,  not  de- 
signed merely  to  raise  a  presumpiion  of  payment  of  a  just  debt  from  lapse  of 
time;  but  to  afford  security  against  state  demands  afier  the  true  state  of  the 
transaction  may  have  been  forgotten,  or  be  incapable  of  explanation  by  rea- 
son of  the  death  or  removal  of  witnesses  Bell  v.  Morrison  and  others,  1  Pe- 
ter's  Rep   360 

If  the  bar  if  the  statute  is  sought  to  be  removed  by  the  proof  of  a  new  prom- 
ise, that  promise,  as  a  new  cause  of  action,  ought  to  be  proved  in  a  clear  and 
explicit  manner,  and  be  in  its  terms  unequivocal  and  determinate;  and  if  any 
eoiulitions  are  annexed,  they  ought  to  be  shewn  to  be  performed.    Ibid,  362. 

•  there  be  no  express  promise,  but  a  promise  is  to  be  raised  by  implica- 
tion of  law,  from  the  acknowledgment  of  the  party,  such  acknowledgement 
ought  to  contain  an  unqualified  and  direct  admission  of  a  present  subsisting 
debt  which  the  party  is  liable  and  willing  to  pay  If  there  be  accompanying 
circumstances  which  repel  the  presumption  of  a  promise  or  intention  to  pay; 
if  the  expression  be  equivocal,  vague,  or  indeterminate,  leading  to  no  cer- 
tain conclusion,  but  at  best  to  probable  inferences  which  may  affect  differ- 
ent minds  in  different  Ways;  they  ought  not  to  go  to  a  jury  as  evidence  of  a 
new  promise,  to  revive  the  cause  of  action.     Ibid,  362. 

To  take  a  case  out  of  the  statute  there  must  be  an  unqualified  acknowl- 
edgement, not  only  of  the  debt  as  originally  due,  but  that  it  continues  so; 
and  if  there  has  been  a  conditional  promise  that  the  condition  has  been  per- 
formed.    Bangs  v.  Hall  2  Picker.  Mass.  Rep   368. 

If  at  the  time  of  the  acknowledgment  of  the  existence  of  the  debt  such 
acknowledgment  is  qualified  in  a  way  to  repel  the  presumption  of  a  promise 
to  pay,  it  will  not  be  evidence  of  a  promise  sufficient  to  revive  the  debt,  and 
take  it  out  of  the  statute.     Sa?ids  r   Gelston,  15  Johns  Rep.  511. 

Vide  Clementsonx  Williams  8  Cranch,  72.  Wetzell\.  Bussard.  11  Wheat 
209  Harrison  v  Handley.  1  Bibb,  443.  Gray  v.  LaivHdge,  2  Bibb,  284, 
Ormsby  v  Letcher.  3  Bibb,  269.  Bell  v.  Roiuland's  adm'rs,  Hardin's  Rep , 
30i.     Mellickr.  De  Seelhorst,  ante,  page  171. 


220 


GASES  IN  THE  SUPREME  COURT 


VANDALIA, 
Dec.   1828. 


The  State 

Bank. 

t. 

morelanb. 


It  is  regular, 
under theact 
of  1825,  con- 
cerningjudg- 
ments  andex- 
excutions,  to 
proceed  to 
foreclose  a 
mortgage  for 
money  bor- 
rowed of  the 
state  bank, by 
scire  facias. 


*  Laws  of 
1825,  p.  157. 


The  President  and  Directors)     n»   .  .  .„.  . 

^  .„„  o  tj  t  t     rlaintiffs  in  error* 

of  the  (State  Bank  of  Illinois,  £  JJ 

against 

Hazle  Moreland,  Defendant  in  error. 

(ERROR  TO  GALLATIN  ) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  action  was 
commenced  by  scire  facias  in  the  Gallatin  circuit  court  on  a 
mortgage  executed  to  plaintiff,  and  recorded  according  to  law. 

The  defendant  demurred  to  the  scire  facias,  and  judgment 
was  rendered  for  defendant.  The  cause  was  brought  into  this 
court  by  writ  of  error.  The  error  relied  on,  is,  that  the  circuit 
court  decided  erroneously  in  sustaining  the  demurrer  to  the  scire 
facias. 

It  is  understood  by  the  court,  that  the  circuit  court,  in  sus- 
taining the  demurrer,  went  upon  the  ground,  that  the  bank  mort- 
gages do  not  contain  an  absolute  promise  to  pay  the  money,  but 
in  order  to  charge  the  mortgagor,  it  is  necessary  to  refer  to  a 
promissory  note,  dehors  the  mortgage,  in  order  to  assign  a  breach 
of  the  condition  of  the  mortgage.  If  this  constitutes  a  valid 
objection  to  proceeding  by  scire  facias  on  the  mortgage,  then 
the  demurrer  was  properly  sustained.  By  the  18th  section  of 
the  act  concerning  judgments  and  executions,  passed  l?th  of 
January,  1825,*  it  is  enacted,  "  that  if  default  be  made  in  the 
payment  of  any  sum  of  money,  secured  by  mortgage  on  lands 
and  tenements  duly  executed  and  recorded,  and  if  the  payment 
be  by  instalments,  and  the  last  shall  have  become  due,  it  shall 
be  lawful  for  the  morgagee,  his  executors,  or  administrators,  to 
sue  out  a  writ  of  scire  facias,  from  the  clerk's  office  of  the  circuit 
in  which  the  said  mortgaged  premises  may  be  situated,  or  any 
part  thereof,  directed,"  &c.  If  language  is  comprehensive 
enough  to  authorise  this  proceeding  bv  scire  facias,  the  legisla- 
ture have  certainly  employed  it  in  this  statute.  Whenever  de- 
fault is  made  in  the  payment  of  any  sum  of  money  secured  by 
mortgage,  and  the  last  instalment  is  due,  the  mortgagee  is  allow- 
ed to  proceed  by  scire  facias.  The  payment  of  the  money  bor- 
rowed of  the  bank,  was  certainly  secured  by  mortgage,  and, 
consequently,  the  plaintiffs  were  authorised  to  proceed  by  scire 
facias.  The  court  are  at  a  loss  to  perceive  any  solid  objection 
to  this  mode  of  recovering  the  money  due  the  bank. 

The  judgment  must  therefore  be  reversed,  with  costs,  and  the 
cause  remanded  to  the  Gallatin  circuit  court  for  further  pro- 
ceedings. 

Judgment  reversed, 

Eddy,  for  plaintiff  in  error. 
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V  AND  ALIA, 
Dec    1828. 

John  Adams,  sen'r.  Peter >         d;  .  ..*•   ■  Adams  and 

't>  t  t>  }         riaintitfs  in  error,  others 

Philips,  and  Jacob  Philips,}  ^  v 

against  Smith. 

Chauncey  Smith,  Defendant  in  error. 

(error  to  franklin.) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  was  an  ac-  A  constable 
tion  of  trespass  quare  clausum,  fregit.  The  defendants  plead  not  cannot  enter 
guilty,  and  Adams,  justified  under  an  execution  from  a  justice  of  ta]ce  ;n  exe. 
the  peace  against  the  plaintiff,  by  virtue  of  which,  he  seized  cution    fruit 

and  took  the  apple  trees,  &c.  in  the  plaintiff's  declaration  men-  ,rees  stand- 
,.         j  L  l  r  ing  &  grow- 

tl0ned'   .  ,   .      .^  in|-tfeeyare 

To  this  plea,  plaintiff  below,  demurred,  and  the  court  sustain-  part  and  par- 
ed the  demurrer,  and  on  trial  of  the  issue  of  not  guilty,  the  ju-  eel    of    the 
ry  found  a  verdict  for  plaintiff  below  for  130  dollars,  and  iuds;-  »reeho,d- 
ment  was  given  thereon.     To  reverse   which,  a  writ  of  error  ror  t0  refuse 
ha»  been  brought  to  this  court.     The  first  error  assigned,  is,  that  a  new  trial, 
the  circuit  court  erred  in  sustaining  the  demurrer.     The  only 
question  presented  by  the  demurrer,  is,  whether  on  an  execu- 
tion from  a  justice  of  the  peace,  a  constable  can  enter  on  land, 
and  sell  fruit  trees  there  standing  and  growing?     This  question 
is  easy  of  solution.     Fruit  trees,  are  part  and  parcel  of  the  free- 
hold, and  can,  in  no  sense,  be  considered  as  goods  and  chattels. 
How  far  trees  growing  in  a  nursery,  might  be  considered  goods 
and  chattels,  is  not  involved  in  the  question  decided  by  the  de- 
murrer, for  the  plea  does  not  alledge  them  to  be  nursery  trees  in- 
tended for  sale.     The  demurrer  was,  therefore,  coirectly  deci- 
ded. 

Another  error  assigned,  is,  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial.  It  has  been  frequently  decided  by 
this  court,  that  overruling  a  motion  for  a  new  trial,  cannot  be 
assigned  for  error.  The  judgment  below  must  be  affirmed  with 
costs,  (a) 

Judgment  affirmed, 
McRoberts  and  Hubbard,  for  plaintiffs  in  error. 
Co7oles,  for  defendant  in  error. 

(a)  Lord  Kenyon,  in  the  case  of  Penton  x.  Robarts,  2  East,  88,  holds,  that 
a  nurseryman,  who  is  a  tenant  of  land,  may  remove  from  the  land,  his  hot- 
houses and  green-houses,  with  the  trees  growing,  which  lie  has  erected. 

As  to  what  is  personal,  and  what  real  property  fixed  to  the  soil,  vide 
Elwesv.Maiu,3  East  28. 

A  stone  for  grinding  bark,  affixed  to  a  mill,  called  a  bark  mill,  is  not  pait 
of  the  freehold,  but  a  personal  chattel.     6  Johns  Rep  5. 

Wheat  or  corn  growing  is  a  chattel,  and  may  be  levied  upon  by  execution. 
Whipple  v.  Foot,  2  Johns.  Rep.  418. 
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Jonathan  Clark,  Plaintiff  in  error ^ 

against 
Levi  Roberts,  Defendant  in  error. 

(ERRCK  TO  MONTGOMERY.) 

Iftheaffidavit       This  suit  was  originally  brought  by  attachment,  before  a  jus- 

an  °"  attach-  ^ce  °^  *ne  Peace  in  Madison  county,  sued  out  by  Roberts  against 

ment  is  issu-  Clark  upon  the  following  affidavit,  viz : 

ed,  does  not  . 

comply  with  State  oj  Illinois,  Madison  county: 

the    leqmsi-      Levj  Roberts  being  duly  sworn,  saith,  that  Jonathan  Clark 

statute,     all  1S  jus^J  indebted   to  him  in   the  sum  of  one  hundred  dollars, 

the  proceed-  and  that  the  said  Clark  is  privately  moving  his  property  out  of 

mgs  undent  ^ne  COunty,  and  therefore  prays  an  attachment. 

are  void,  and  1      r  i  r» 

the      attach-  Levi  ROBERTS,    , 

ment   ought       Sworn  and  subscribed  before  me  this  3d  day  of  June,  18*26. 

to    be   quas-  E.  Marsh,  J.  P. 

Judgment  was  rendered  in  favor  of  Roberts,  from  which  Clark 
appealed  to  the  circuit  court  of  Madison  county.  A  motion 
was  there  made  to  quash  the  attachment,  and  at  the  same  time 
a  motion  by  plaintiff  to  amend  his  affidavit.  The  first  motion 
was  overruled,  and  the  last  sustained,  to  which  an  exception  was 
taken.     The  amended  affidavit  is  in  the  following  form,  viz: 

State  of  Illinois,  Madison  county: 

Levi  Roberts  being  duly  sworn,  saith,  that  Jonathan  Clark  is 
justly  indebted  to  him  in  the  sum  of  one  hundred  dollars,  and 
that  the  said  Jonathan  Clark  was,  at  the  time  of  making  the 
original  affidavit  in  this  cause,  and  suing  out  the  attachment, 
privately  moving  out  of  the  county  of  Madison,  so  that  the  or- 
dinary process  of  law  could  not  be  served  upon  him,  and  there- 
fore prays  an  attachment. 

Sworn  to  in  open  court,  Aug.  1,  1827.       E.  J.  West,  elk. 

The  jury  could  not  agree  upon  their  verdict,  and  a  change  of 
venue  upon  motion,  notice  and  affidavit,  was  ordered,  at  the  in- 
stance of  Clark,  to  Montgomery  county. 

Upon  a  trial  there,  the  jury  found  a  verdict  for  Roberts  for 
100  dollars  in  damages,  and  another  bill  of  exceptions  taken  to 
the  opinion  of  the  court,  in  refusing  to  admit  as  evidence  a  cer- 
tain agreement  between  one  Piggot  and  Clark,  which,  as  it  is 
not  noticed  in  the  opinion  of  the  court,  is  omitted.  The  prin- 
cipal errors  assigned,  are,  1.  That  the  court  erred  in  overru- 
ling Clark's  motion  to  quash  the  attachment: 

2.  The  court  erred  in  permitting  the  plaintiff,  Roberts,  to 
amend  his  affidavit:  and 

3.  The  amended  affidavit  is  also  void,  it  not  being  sworn  tp 
according  to  law. 
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Opinion  of  the  Court  by  Justice  Lockwood.  This  action  was  vandalia, 
originally  commenced  before  a  justice  of  the  peace,  by  attach-  Dec.  1828. 
ment.  The  affidavit  states,  that  Clark,  the  defendant  below,  ^^^^^ 
"  is  justly  indebted  to  Roberts,  in  the  sum  of  $100,  and  that  said  '^JJJ^JJJ" 
Clark  is  privately  moving  his  property  out  of  the  county,"  &c.  v. 

Judgment  was  rendered  before  the  justice,  in  favor  of  Roberts,  Bond. 
for  $100,  and  the  cause  removed  to  the  circuit  court  of  Madi- 
son county,  by  appeal,  and  subsequently  the  venue  was  changed 
to  Montgomery,  where  judgment  was  again  rendered  for  Rob- 
erts for  100  dollars,  besides  costs.  The  cause  is  brought  into 
this  court  by  writ  of  error.  A  variety  of  errors  have  been  as- 
signed; it  is  however,  unnecessary  to  notice  but  one,  which  is, 
that  the  attachment  was  erroneously  issued,  and  ought  to  have 
been  quashed  by  the  court.     This  objection  is  fatal. 

The  affidavit  was  necessary  to  give  jurisdiction  to  the  justice. 
It  does  not  comply  with  the  requisition  of  the  statute;  hence, 
all  the  subsequent  proceedings  are  void.  Mantz  v.  Hend!y,2 
Hen.  &  Munf.  308.  The  courts  in  Kentucky  sanction  the  same 
doctrine.  The  amendment  of  the  affidavit,  will  not  help  the 
previous  illegal  proceedings.  An  affidavit  being  the  foundation 
of  the  proceedings  by  attachment,  must  be  framed  agreeable  to 
the  provisions  of  the  statute,  otherwise,  the  justice  has  no  ju- 
risdiction. The  circuit  court  ought  to  have  quashed  the  attach- 
-ment.     The  judgment  below  must  be  reversed  with  costs. 


Judgment  reversed. 


McRoberis  for  plaintiff  in  error. 
Cavarly,  for  defendant  in  error. 


Josiah  T.  Betts,  &  Samuel  Smith,)  a      ,, 

,  -,,,-  T  ,     >  Appellants. 

adm  rs.  of  Michael  Jones,  decd.^  rr 

against 

Shadsach  Bond,  Appellee* 

(APPEAL  FROM  RANDOLPH.) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  was  an  The  act  of 
action  of  scire  facias,  brought  by  Bond,  against  defendants  be-  1823,  regula- 
low,  on  a  judgment  obtained  against  them  as  administrators, for  trations™and 
assets  in  futuro.  The  scire  facias  alledges,  that  assets  had  come  the  descent 
to  the  hands  of  defendants,  sufficient  to  satisfy  the  judgment. —  of  intestates' 
The  defendants  set  out  in  their  third  plea,  several  judgments  estates>    &c- 

■*         'j       c?  docs  not  ad* 

rendered  against  Jones  in  his  life  time,  that  he  died  on  the  28th  piy  to  the'in- 

of  November,  1822,  and  that  administration  was  granted  there-  estates       of 

on  the  3d  day  of  February,  1823,  and  that  goods  and  chattels  *°«  ,  ^'ho 
J  J  b  died     before 

the  passage  of  the  act.     Under  that  law,  the  judgment  obtained  against  the  deceased  in 
his  life  time,  are  to  be  first  paid. 
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vandalia,  to  a  small  amount  have  come  to  their  hands  to  be  administered, 

Dec   1828.    which  are  insufficient  to  satisfy  those  judgments.     To  this  plea, 

Bond  demurred,  which  demurrer  was  sustained.     A  great  va- 

J-!f  ~S„  AV1?,l'  riety  °f  other  proceedings  were  had  in  the  cause,  but  from  the 

KISTIJATORS         .      •>     '  -ir,  ■      • 

v.  view  the  court  take  oi  tne  case,  it  is  unnecessary  to  recite  them. 

Bonp.  The  court,  on  a  special  verdict  which  was  iendered  in  the  cause, 
gave  judgment,  that  Bond  was  entitled  to  a  pro  rata  portion  of 
the  assets  that  had  come  to  the  hands  of  the  administrators,  with 
the  judgment  creditors  mentioned  in  the  third  plea,  and  gave 
judgment  accordingly.  To  reverse  which  judgment,  an  appeal 
was  taken  to  this  court. 

The  legislature  of  this  state,  on  the  12th  of  February,  1823, 
passed  an  act,  entitled,  t;an  act  regulating  administrations  and 
*  Laws  of  the  descent  of  intestates'  estates,  and   for  other  purposes;"* 
' p"       '  which  act  directs  the  executors  or  administrators  "  of  any  per- 
son dying  testate  or  intestate  within  this  state,  who  shall  not 
have  estate  sufficient  to  pay  his  or  her  just  debts,"  after  paying 
funeral  expences  and  probate  fees,  to  pay  the  balance,  on  the 
legal  demands  that  then  and  there   be  presented,  in  equal  pro- 
portion, according  to  the  amount  of  the  several  demands,  with- 
out regard  to  the  nature  of  said  demand,  not  giving  any  prefer- 
ence to  any  debt  on  account  of  the  instrument  of  writing  on 
which  the  same  may  be  found."     The  question  presented  in  this 
case,  is,  whether  this  act  applies  to  estates,  so  as  to  alter  the 
common  law  disposition  of  the  assets,  where  the  intestate  died 
before  its  passage?     By  the  common  law,  judgments  obtained 
against  the  intestate  before  his  death,  are  entitled  to  a  prefer- 
ence in  payment  over  other  debts.     Has  this  statute  altered  the 
law,  so  as  to  divest  creditors  of  their  right  to  be  paid,  accord- 
ing to  the  priority  secured  to  them  by  the  common  law?     The 
language  of  the  statute  is  only  prospective,  it  applies  only  to  ca- 
ses of  persons  dying  "  testate  or  intestate,"  and  not  to  persons 
who  have  theretofore  died.     It  does  not  appear  to   have  been 
the  intention  of  the  legislature,  to  interfere  with  rights  already 
vested,  but  to  give  a  different  rule  in  future.     It  is  also  a  gener- 
al rule,  that  all  statutes  shall  operate  prospectively  only,  and 
courts  never  give  them  a  retrospective  operation,  unless  the  le- 
gislature use  such  language,  as  to  leave  no  doubt,  that  such  was 
their  intentton,  and  enlightened  courts,  have  ever  disputed  the 
power  of  the  legislature  to  pass  retrospective  laws  which  take 
away  vested  rights.     Dash  v.  Van  Kleck,  7  Johns.   Rep.  477. 
But,  as  we  are  clearly  of  opinion,  that  the  legislature  did  not  in- 
tend to  apply  this  act  to  cases  where  the  intestate  died  before 
its  passage,  we  think  the  circuit  court  erred  in  sustaining  the 
demurrer  to  the  defendants1  third  plea.     As  this  plea  goes  to  the 
whole  merits  of  the  action,  and  it  appearing  from  the  special 
verdict,  that  the  plea  was  proved  on  the  trial,  it  is  unnecessary 
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to  send  this  cause  back  to  the  circuit  court.     The  judgment  is  vandalia, 
reversed  with  costs.  Dec.  1828. 

Judgment  reversed. 

Breese,  Cowles,  Baker  and  T.  Reynolds,  for  appellants. 

McRoberts,  Young  and  J.  Reynolds,  for  appellees- 


John  Ankeny,  Appellant. 

against 
James  Pierce,  Appellee. 

(APPEAL  FROM  JACKSON.) 

Opinion  of  the  Court  by  Justice  Lockwoop.  Fierce  sued  An-  .'r,,e  execu* 
keny,  in  the  Jackson  circuit  court,  on  a  promissory  note.  The  -10  tan°v£ 
defendant  below  plead  payment,  and  on  the  trial  of  the  cause,  denee  of  a 
proved  an  account  for  goods  sold  and  delivered  previous  to  the  settlement  of 
execution  of  the  note.  fef^mS 

Whereupon,  the  plaintiff  below,  moved  the  court  to  instruct  p",ctv  t0  tne 
the  jury,  'k  that  the  execution  of  the  note  sued  on,  was  evidence  other,  anteri- 
of  a  settlement  of  all  demands  due  from  plaintiff  below,  to  de-  or  to  the  date 
fendant  below,  up  to  the  date  of  the  note,  unless  the  defendant  tie  na  e' 
had  shewn,  by  evidence,  that  the  demands  were  not  settled  at 
the  execution  of  the  note;"  which  instructions  the  court  gave, 
and  the  defendant  below  excepted,  and  brought  the  cause  into 
this  court  by  appeal.  The  only  question  presented  to  this  court 
for  its  decision,  is,  whether  the  instruction  prayed  for  ought  to 
have  been  given?  In  a  case,  where  the  only  proof  consists  in 
the  production  of  a  note  on  the  one  side,  and  evidence  of  an 
account,  anterior  to  the  date  of  the  note,  on  the  other  side,  it  is 
very  difficult  for  the  court  to  lay  down  with  precision  any  gen- 
eral rule  applicable  to  such  cases.  The  court  have  not  been 
referred  to  any  adjudged  cases,  or  any  principle  of  law,  analo- 
gous to  such  a  state  of  facts,  nor  have  they  been  able  to  find  any 
authority  on  the  subject.  The  court,  therefore,  in  the  absence 
of  authority,  must  decide  this  question  agreeably  to  the  dictates 
of  justice  and  common  sense.  A  knowledge  of  the  manner  in 
which  men  generally  transact  their  business,  is  necessary,  in  ar- 
riving at  a  correct  conclusion  to  the  question  presented  in  this 
case.  Experience  informs  us,  that  notes  are  frequently  given, 
as  the  consideration  for  a  particular  trade,  without  any  refer- 
ence to  the  situation  of  the  accounts  between  the  parties — leav- 
ing them  to  be  settled  at  some  future  time,  or  in  some  particu- 
lar manner.  And  notes,  also,  are  given,  on  the  settlement  of 
20 
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V 

Pierce. 


vandalia,  accounts,  and  for  the  balance  due  on  such  settlement.  Are 
Dec  1828.  there,  then,  in  the  dealings  among  mankind,  sufficient  uniformi- 
ty in  relation  to  the  execution  of  notes,  to  authorise  the  court 
to  decide,  that  a  legal  presumption  is  thereby  raised,  that  all 
previous  demands  are  released  or  settled?  The  court  believe, 
from  their  experience  and  observation,  that  injustice  would  too 
often  be  done,  if  they  should  sanction  such  a  general  rule. 

It  is  safer  to  require  a  party,  who  resists  a  demand,  upon  the 
ground  that  it  has  been  settled  or  paid,  to  prove  in  what  man- 
ner it  was  paid.  Slight  evidence  would,  doubtless,  be  sufficient 
in  this  case,  to  warrant  a  jury  in  raising  a  presumption,  that  the 
account  was  settled  when  the  nore  was  executed,  but  without 
any  proof  of  a  settlement  of  accounts  and  a  balance  struck,  it 
is  presuming  too  much,  to  justify  the  court  in  deciding,  "  that 
the  execution  of  the  note,  was  evidence  of  a  settlement  of  all 
demands  due  from  plaintiff  to  defendant."  The  judgment  must 
therefore  be  reversed  with  costs  in  this  court,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  award  a  venire 
de  novo,  (a) 

Judgment  reversed. 
Cozvlcs,  for  appellant. 

Baker,  for  appellee. 

(a)  A  receipt  for  rent  due  at  one  time  affords  a  presumption  tiiat  the  rent 
d«e  at  an  earlier  date  has  been  paid.    3  Stark's  Ev.  1090. 
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ARGUED  AND  DETERMINED 
IN 

#WM  suriPiBiBSttiB  ©©wib^t 

OF  THE 

STATE  OF  ILLINOIS, 

IN  DECEMBER.  TERM,   1829, 


Present     WILLIAM  WILSON,  Chief  Justice. 
THOMAS  C.  BROWNE,      ) 
SAMUEL  D.  LOCKWOOD,!   Associate  Justices. 
THEOPHILUS  W.  SMITH,} 


John  Tyler,  Plaintiff'  in  error. 

against 
The  People,  Defendant  in  error. 

(ERROR  TO  JEFFERSON.) 

Opinion  of  the  Court  by  Justice  Browne.  This  was  an  in-  Larceny  can- 
dictment  against  John  Tyler,  for  a  supposed  larceny.  He  was  not  be  com: 
tried,  and  a  verdict  of  guilty  found  against  him  in  the  court  be-  ^oods  &.chat- 
low,  upon  which  judgment  was  rendered;  to  reverse  which,  he  tels  found  in 
has  brought  this  writ  of  error.  the  highway, 

The  whole  of  the  evidence  establishes  clearly,  that  the  arti-  ^e™  ^J^g 

cle  of  property  for  which  he  is  charged  with  stealing,  was  found  by  which  the 

in  the  high  way,  and  was  a  pair  of  saddle-bags.     It  was  further  owner  can  be 

proven,  that  there  were  no  marks,  bv  which  the  owner  could  ascertained-- 
i  '  j    •       i  one  meredi- 

be  ascertained.  entoflarce- 

The  question  then  is,  can  an  individual  commit  larceny  at  all,  ny  is  wanted 
where  the  property  is  found  on  the  high  way,  and  no  marks  or  in  su.ch  c„ase' 
brands  by  which  the  owner  could  be  distinguished.  bLous  taking! 

Larceny  is  denned  by  the  books  to  be  "  the  felonious  taking, 
and  carrying  away  of  the  personal  goods  of  another/'  The 
original  taking  them,  in  this  case,  cannot  by  any  possible  con- 
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vandalia,  Btruction  that  can  be  given  to  it,  be  construed  to  be  with  a  felo* 
Dec.  1829.    mous  intent. 

The  court  is  therefore  of  opinion,  that  the  judgment  of  the 
court  below  be  reversed,  and  the  prisoner  set  at  liberty,  (a) 


Tyler 
v. 

The  Peopie 


Judgment  reversed. 
Gatewood,  for  plaintiff  in  error. 
Eddy,  states'  attorney,  for  defendant  in  error. 

(a)  A  bona  fide  finder  of  an  article  lost,  as  a  trunk  containing  goods,  lost 
from  a  stage-coach,  and  found  on  the  highway,  is  not  guilty  of  larceny  by 
any  subsequent  act  in  secreting,  or  appropriating  to  his  own  use  the  article 
found      The  People  v.  Anderson,  14  Johns.  294. 

To  constitute  larceny,  the  possession  of  the  goods  must  have  been  acqui- 
red animo  furandl  in  the  first  instance:  an  intention  afterwards  formed,  of 
converting  them  to  the  party's  own  use,  is  not  felonious.     lb. 

If  a  man  lose  goods,  and  another  find  them,  and  not  knowing  the  owner, 
convert  them  to  his  own  use,  this  is  no  larceny,  even  altho'  he  deny  the 
finding  of  them  or  secrete  them.     Archbold's  Crim  PI-  119. 

Where  the  defendant  saved  some  of  the  prosecutor's  goods  from  a  fire 
which  happened  in  his  house,  and  took  them  home  to  her  own  lodgings,  but 
the  next  morning  she  concealed  them,  and  denied  having  them  in  her  pos- 
session, the  jury  finding  that  she  took  them  originally  from  a  desire  of  sa\> 
ing  them  from  the  fire,  and  that  she  had  no  evil  intention  until  afterwards, 
the  judges  held,  it  was  a  mere  breach  of  trust,  and  not  felony.  Recp-  \. 
Leigh,  2  East.  P.  C.  694. 
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VANDAUA, 
Dec.    1829. 


"Vernon,  Blake  #■  Co.  Plaintiffs  in  error,  Vernon, 

against  Blake,  &  Co. 

W.  L.  May,  Defendant  in  error.  •M^'T 

(ERROR  TO  MADISON.) 

Opinion  of  the  Court  by  Justice  Smith.     This  case  comes  be-  A  writ  of  er- 
fore  the  court  on  a  bill  of  exceptions  to  the  opinion  of  the  court,  [°r  Wl11  not 
in  refusing  to  grant  a  new  trial.    It  will  be  altogether  unnecessary  f^Uo' grant 
to  consider  the  grounds  upon  which  a  new  tiial  was  refused  in  anew  trial, 
the  court  below,  because  this  court  has  decided,  in  the  case  of 
Clemson  v.  Kruper,  ante,  page  162,  that  a  refusal  to  grant  a  new 
trial,  is  no  ground  of  error,  it  being  entirely  a  matter  of  sound 
discretion  in  the  court  below,  to  grant,  or  refuse,  a  new  trial. 
The  court  in  several   other  cases,  decided   since  the  case  of 
Clemson  v.  Kruper,  have  adhered  to  this  principle,  and  no  rea- 
son can  be  perceived,  why  the  present  case  should  be  exempted 
from  the  operation  of  the  rule  laid  down.     The  judgment  of 
the  circuit  court,  must,  therefore,  be  affirmed  with  costs,  (a) 

Judgment  affirmed, 

Starr,  for  plaintiffs  in  error. 

Turney  for  defendant  in  error. 

(a)  See  cases  in  relation  to  new  trials  in  note  to  the  case  of  Clemson  v. 
Kruper,  ante,  page  162. 
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VAN!)  ALIA , 

Dec.  1829. 


M  AUC1I, 


Chomweie  Nathan  Cromwell,  Plaintiff  in  error. 

against  <■ 

Enoch  C.  March,  Defendant  in  error, 

(error  to  morgan.) 

Where  par-  Opinion  of  the  Court  by  Justice  Lockwood.  The  facts  of 
submiT Their  ^lis  case  are'  ^at  ^-arcn  an<^  Cromwell,  having  several  matters 
differencesio  °f  difference,  agreed  to  arbitrate  the  same,  and  in  their  agree- 
urbitration,&  ment,  is  the  following  clause,  to  wit:  "  Which  award  is  to  be  en- 
agree,  that,  tered  pf  record,  and  made  a  rule  of  court  at  the  next  term  of 
istobeente-  *ne  Morgan  county  circuit  court,  and  which  award,  when  enter- 
red  ofrecoid,  ed,  is  to  have  the  force  and  effect  of  a  judgment."  Subsequent 
and  made  a  to  the  making  of  the  award,  March  served  notice  of  his  inten- 
ut  the  Cnext  ™B  to  m?l?^y  f°r  a  judgment  on  the  award,  and  the  circuit 
term,  and  court  of  Morgan  county  gave  judgment  by  default,  at  the  April 
which  award,  term,  1829,  on  the  award.  A  writ  of  error  has  been  brought 
when  enter-  ^0  reverse  this  judgment.     Several  errors  have  been  assigned, 

Cu.    IS  to  IlaVC  ill  os 

thefbrceand  but  ^he  court  only  deem  it  necessary  to  decide,  whether  the  cir- 
effect    of  a  cuit  court  had  jurisdiction  over  the  case,  so  as  to  give  any  judg- 
judgment,"it  ment  on  the  award.     By  the  "act  regulating  arbitrations  and 
eiT&ri<f  usfi  r  awar"ds,"  passed  January  6th,  1827,*  it  is  enacted,  that  "  where 
the  cir.  court  persons  are  desirous  to  terminate  disputes  by  arbitration,  agree 
to  enter  up  a  that  their  submission  to  arbitrate,  shall  be  made  a  rule  of  the 
.i"dgment ^  on  cjrcu}t  court,"  and  "  insert  such,  their  agreement,  in  the  sub- 
1         '    '     mission,  or  in  the   condition  of  the  bond  or  promise;"  which 
of    1827 °  v  agreemei;d,  on  producing  an  affidavit  of  the  due  execution  there- 
64.         '       of,  and  filing  it  in  court,  may  be  entered  of  record,  and  a  rule 
of  court  shall  thereupon  be  made,  that  the  parties  shall  submit 
to,  and  be  finally  concluded  by  such  arbitration.     It  is  further 
enacted,  "  that  where  the  award  shall  be  for  the  payment  of 
money  only,  the  same  being  returned  into,  and  accepted  by  the 
court,  judgment  shall  be  rendered  thereon  for  the  party,  in 
whose  favor  the  award  is  made,  to  recover  the  sum  awarded  to 
be  paid  to  him,  together  with  the  costs  of  arbitration,  and  the 
costs  of  court,"  &c.     It  is  contended,  that  the  agreement,  that 
the  "  award"  shall  be  made  a  rule  of  court,  does  not  bring  the 
case  within  the  statute.    The  English  statute  on  this  subject,  con- 
tains the  same  phraseology,  "  that  the  consent,  expressed  in  the 
bond  or  agreement,  must  make  the  submission  a  rule  of  court," 
and  under  their  statute,  it  was  decided,  if  the  agreement  be  to 
make  the  award  a  rule  of  court,  it  is  not  within   the  act.     2 
Sellon's  practice,  244,  cites  Strange,  1178.     Upon  the  author- 
ity of  this  case,  the  court  are  opinion,  that  the  circuit  court  of 
Morgan  county  erred,  in  taking  cognizance  of  the  case.     The 
judgment  must  therefore  be  reversed  with  costs.     In  giving  this 
judgment,  the  court  do  not  express  any  opinion  as  to  the  valid- 
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lty  of  the  award.     The  arbitration  and  award,  will  therefore  vandalia, 

stand,  and  the  rights  of  the  parties  under  them,  in  the  same  D^1j^9; 
manner,  as  if  no  judgment  had  been  rendered  on  the  award. 


Judgment  reversed. 
Breese  and  McConnell,  for  plaintiff  in  error. 
IV.  Thomas,  for  defendant  in  error. 


Humphreys 


Collier  am> 

POWET.'E. 


Edward  Humphreys,  Appellant, 

against 
Collier  and  Powell,  Appellees. 

(APPEAL  FROM  RANDOLPH.) 

Opinion  of  the  Court  by  Justice  Smith.     It  does  not  become      On  a  note 

important  to  examine  critically  more  than  one  of  the  grounds  madr  in  ^Iis" 
i  •    j  j  •  i  t.    i    i  j  •  r  4 1       soun  and  as- 

relied  on  as  error,  to  arrive  at  a  correct  determination  ol  the  s;fr,ied  there 

present  cause.     The  action  is  on  an  assigned  note,  made  in  Mis-  the  lex  locioi' 

souri,  on  the  third  of  April,  18*22,  and  payable,  live  months  after  Missouri  as  to 

date.     The  declaration  contains  the  usual  counts  on  a  promisso-  ^f  assfe    r 

ry  note,  and  aveis  the  assignment  to  have  been  made  on  the  is  to  govern.' 

first  day  of  June,   18'25,     It  also  contains  a  count   for  goods,      Thedepo- 

wares  and  merchandize,  and  the  money  counts.  ,The  defend-  S1^10n    of   a 

witness    stfl.- 

ant  plead  the  general  issue.  It  is  conceded  that  the  lex  loci  of  t;n_  tj,e  con- 
Missouri  is  to  determine  the  liability  of  the  assignor.  tents  of  a  re- 
By  the  laws  of  the  state  of  Missouri,  to  shew  due  diligence,  oordor  writ- 
it  is  rendered  unnecessary  to  prosecute  the  maker  of  a  promis-  n^"nt  ^n1^ 
sory  note  to  insolvency,  "  if  it  shall  appear  to  the  court  or  jury,  rejected  up- 
that  the  institution  of  such  a  suit  would  be  unavailing ;"  see  laws  of  on  the  g-ener- 
Missouri,vol.  1,  p.  143.  Under  the  provisions  of  this  law,  the  "J  Principte, 
plaintiff,  in  the  court  below,  attempted  to  shew  that  such  suit  things  can- 
would  have  been  unavailing,  because  of  the  insolvency  of  the  not  be  prov- 
makerof  the  note,  after  the  assignment  thereof,  and  be/ore  the  ?fl  _hy  Paro'> 
institution  of  the  present  action.  From  the  bill  of  exceptions,  tiie  power  of 
it  appears,  that  for  such  purpose,  the  deposition  of  a  witness  ta-  the  party  to 
ken  in  Missouri,  was  offered  in  evidence,  and  to  a  part  of  the  in-  L%c  produced. 

terrogatories  and  answers  of  the  witness,  on  his  direct  examina-  T    Jr  irrf&" 

o  ■   i         .  ular  ior  the 

tion,  the  defendant,  on  the  trial,  objected  to  their  being  read  in  court  to  in- 

evidence  to   the  jury.     The  answers  of  the  witness,  speak  of  struct  the  m- 
the  maker  of  the  note,  having,  in  the  year  1823,  been  dischar-  r>'  .as  to  tin- 
ged  under  the  insolvent  laws  of  the  state  of  Missouri,  of  the  j^fce  °  ° 
schedule  of  his  property,  and  the  incumbrances  on  the  same,  as 
stated  by  the  insolvent,  according  to  the  witne?s'  recollection. 
in  the  schedule. 
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vand\lia,      The  court  refused  to  suppress  the  interrogatories  and  answers 

Dec   1829.    objected  to,  and  permitted  them  to  be  read  in  evidence.     The 

exception,  on  the  trial,  to  the  admission  of  this  testimony,  I 

HuauM"iE1rs   think  well  taken.     No  part  of  the  rules  of  evidence  is  better 

Collier  and  settled,  than  the  one,  that  parol  evidence  cannot  be  given,  of 

Powell,      the  contents  of  a  written  instrument  or  record  in  the  power  of 

the  party  to  produce,  because,  it  is  neither  the  highest,  nor  best 

of  which  the  case  is  susceptible.     The  evidence  of  insolvency, 

or  of  the  uselessness  of  a  prosecution  against  the  maker  of  the 

note,  might  no  doubt,  have  been  proved  by  facts,  tending  to  shew 

such  insolvency,  connected   with  general  reputation  as  to  that 

point:  or  it  might  have  been  proved  by  the  introduction  of  the 

record  of  his  discharge,  Under  the   insolvent  laws  of  Missouri, 

and  his  subsequent  poverty  and  inability  to  discharge  the  note 

in  question,  but  the  witness  ought  not  to  have  been  permitted 

to  speak   of  the  contents  of  a  record,  which  must  necessarily 

have  involved  the  correctness  of  his  own  recollection. 

The  application,  to  suppress  such  portions  of  the  deposition, 
was  correctly  made,  and  ought,  1  think,  to  have  been  granted. 
Under  the  count  for  goods,  wares  and  merchandise,  the  evidence 
offered,  so  far  from  sustaining  that  count,  directly  negatives  the 
indebtedness  of  Humphreys  in  the  character  of  purchaser. 
The  testimony  is  clear,  that  the  note  was  received,  at  least,  in 
payment  for  the  goods,  with  the  usual  recourse  against  the  en- 
dorser or  assignor,  and  if  any  inference  is  to  be  drawn  from  the 
statement  of  the  witness,  that  it  was  given  and  received  at  a 
discount,  as  he  understood  from  both  the  parties,  of  ten  per 
cent,  it  would  seem  to  authorise,  not  only  that  presumption,  but 
that  it  was  intended  to  have  been  in  full,  without  recourse  to  the 
assignor,  afterwards.  The  instructions  of  the  judge  to  the  ju- 
ry, as  to  the  weight  of  evidence,  was  perhaps  unnecessary  and 
irregular,  but  as  he  subsequently  instructed  them,  that  they  were 
the  sole  judges  ot  the  testimony  and  its  character,  it  does  not  be- 
come necessary  to  decide  on  that  point.  The  judgment  of  the 
circuit  court  must  be  reversed,  the  case  remanded  to  the  court  be- 
low, with  instructions  to  cause  a  venire  de  novo  to  be  issued,  (a) 

Judgment  reversed. 

Hall,  for  appellant. 

Brecse,  for  appellee. 

(a)  The  court  may  give  an  opinion  to  the  jury  upon  the  weight  of  evi- 
dence, or  may  decline  so  to  do;  and  if  the  evidence  is  doubtful,  it  is  most 
proper  to  leave  it  to  the  jury*  Conseguay.  Willings,  et  al,  1  Peter's  C.  C. 
II.  225. 
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VANDALIA, 

Dec  1829, 

David  Ingalls,  Appellant,  Ingalls 

against  .  v- 

George  T.  Allen,  Appellee* 

(appeal  from  morgan.) 

Opinion  of  the  Court  by  Justice  Browne.     This  was  an  action  To  say  of  the 
of  slander,  in  which  there  are  several  counts  laid  in  the  decla-  Pla.'ntlft ,in  an 
ration,  one  of  which  charges  these  words:   4i  He,  (meaning  the  aer)  "thathe* 
plaintiff,)  forged  the  endorsement  of  a  credit  on  a  promissory  or  somebody, 
note  made   by  said  defendant  to  said  plaintiff,  by  which,  the  hacl    altered 
same  was  changed  from  a  greater  to  a  less  amount."     The  oth-  th<^  credit,  or 
er  counts  are  in  substance  the  same.     The  defendant  below,  on    a   note, 
pleaded  not  guilty.     The  jury  brought  in  a  verdict  in  favor  of  from  a  larger 
the  plaintiff  below,  for  50  dollars,  upon  which,  judgment  was  to  a  less  sum, 
entered,  and  to  reverse  which,  an  appeal  is  brought  to  this  note    wou]j 
court.     The  following  bill  of  exceptions  shews  all  the  evidence  speak  for  it- 
givpn  in  the  trial  below:    "That  upon  the  trial.  Rice  Dunbor,  se'f>"  is  n°t 
the  first  witness  introduced  on  the  part  of  the  plaintiff,  stated,  JJJ  ^jJJSjJ 
that  he  was  present  when  the  plaintiff  told  the  defendant,  that  not  positive, 
he,  the  defendant,  had  charged  him,  the  plaintiff,  with  forger}',  butinthedis- 
by  having  altered  the  signature  of  a  note  or  the  endorsement,  J »"ic ti ve, anat 
hut  did  not  recollect  which.     The  defendant  replied,  that  he  appears,    he 
did  not  know  that  he  had  said  so,  but  that  the  note  would  may  have  al- 
shew  for  itself,  and  that  he  would  not  take  back  his  words,  teredthecre, 
Abram  Vance,  a  witness  introduced  by  plaintiff,  stated,  that  he  dorsemenfen 
met  with  defendant   in  the  street,  and   that  the  defendant  told  his  own  note 
the  witness,  that  the  plaintiff  had  altered  the  signature,  or  the  and  violated 
endorsement,  on  the  note,  but  could  not  recollect  which.    Mur-  no  '^  indo' 
ry  McConnell,  also  introduced  as  a  witness  on  the  part  of  the        l  \ 
plaintiff,  stated,  he  heard  defendant  say,  that  he,  plaintiff,  or 
somebody,  had  altered  the  credit  or  endorsement  on  a  note, 
from  a  larger,  to  a  less  sum;  that  the  note  speaks  for  itself. 
Charles  F.  Morgan,  who  was  likewise  introduced  as  a  witness 
on  behalf  of  the  plaintiff,  stated,  that  he  was  present  at  the 
conversation  between  plaintiff  and  defendant,  as  stated  by  the 
first  witness,  Mr.  Dunbor,  and  stated,  that  Mr.  Ingalls  said  the 
note  had  been  altered,  and  that  it  would  shew  for  itself."     This 
was  all   the  evidence.     From  the   whole  of  the  evidence,  the 
party  might  have  altered  the  endorsement  or  credit,  and  still, 
no  criminalty  attach  to  his  conduct.     The  charge  is  not  po- 
sitive, but  is  in  the  disjunctive;  he  is  charged  with  being  guilty 
of  one  thing  or  another.     For  ought  that  appears,  he  may  have 
altered  the  endorsement,  or  credit,  on  his  own  note,  and  viola- 
ted no  law  in  doing  it.     The  judgment  of  the  court  below  must 
therefore  be  reversed.  Judgment  reversed. 

McRoberts,  for  appellant. 

McConnell  and  Thomas,  for  appellee. 
30 
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VANDALIA, 
Dec.  1829.' 


Sims 
v. 


Ignatius  R.  Sims,  Appellant* 

against 
Joseph  Klein,  Appellee, 

(appeal  from  morgan.) 

Fraud  viti-  Opinion  of  the  Court  by  Chief  Justice  Wilson.  This  is  an  ap» 
clmtrac^but  Pea*  ^rom  a  judgment  °f  tne  Morgan  circuit  court.  The  action 
every  false  was  commenced  in  the  court  below,  by  Klein  against  Sims, 
affirmation,  upon  a  note  under  seal.  The  defendant  filed  two  pleas,  both 
does  not  a-  0f  which  were  demurred  to,  and  the  demurrers  sustained  by 
fraud       .  a  *ne  collrt?  and  judgment  was  rendered  for  the  plaintiff  upon 

A  pica,  to  the  note,  from  which  judgment,  Sims  appealed  to  this  court, 
an  action  on  anfj  now  assigns  for  error,  the  decision  of  the  court,  in  sustain- 

SSSeS^f  "*5  the  demurrers  to  the  Pleas-  The  first  Plea  alledges,  that 
money. ailed-  the  note,  upon  which  the  action  is  brought,  was  obtained  by 
gingthat  "it  fraud  and  circumvention,  and  charges  the  fraud  and  circumven- 
was ;  obtained  ^on  ^0  consist?  in  the  plaintiff's  representing  himself  to  be  the 
cimimven-  owner  of  a  hundred  head  of  hogs,  and  fifty-four  head  of  cattle 
tion,  in  this,  running  in  the  neighborhood  of  his  farm,  and  that  they  were 
thattheplain-  worth  300  dollars,  being  the  property  for  which  the  note  was 
ted^himself  g^veDJ  when  in  truth,  the  plaintiff  had  not  that  number  of  hogs 
tobetheow-  and  cattle,  nor  were  they  good  and  valuable  as  represented. 
ner  of  100  The  court  recognize  the  principle,  that  fraud  vitiates  and 
1V4  h"^S{  reilf^ers  v°id,  every  contract  by  which  it  is  obtained,  but  every 
of  cattle  run-  ^a^se  affirmation  does  not  amount  to  a  fraud.  A  knowledge  of 
ning  in  the  the  falsehood  of  the  representation,  must  rest  with  the  party  ma- 
neighbor-  king  it,  and  he  must  use  some  means  to  deceive  or  circumvent. 
4-°0t  »°  tv.lSt  This  plea  contains  no  charge  of  this  kind,  it  only  alledees,  the 

tarm,  &   mat  r  o  .11  1 

they  were  number  and  value  01  the  cattle  and  hogs  to  he  less  than  was 
■worth  §300,  represented  by  the  plaintiff,  Klein.  As  regards  their  value? 
beiragthe  pro-  tliiat  was  already  a  matter  of  opinion,  and  by  an  ordinary  de- 
which  the  gree  0I"  precaution,  the  defendant  might  have  ascertained  the 
note  was  giv-  number.  To  this  plea  then,  the  demurrer  was  properly  sus- 
en,  when  in  tained.  The  second  plea,  is  of  a  two  fold  character;  it  com- 
tiff  had  not  mences  as  a  P^ea  °f  Pan  failure  of  consideration,  which  goes  to 
that  number,  only  a  portion  of  the  action,  and  concludes  as  a  plea  of  fraud, 
norwere  they  which  is  a  defence  to  the  whole  action.  It  contains  two  distinct 
good  and  va- 
luable, as  represented,"  is  bad,  inasmuch  as  it  does  not  alledge  that  plaintiff  used  any 
means  to  deceive  or  circumvent  defendant,  and  it  was  in  his  power  by  ordinary  precau- 
tion, to  have  ascertained  the  value  and  number. 

A  plea  of  failure  of  consideration,  should  alledge  specially,  in  what  the  failure  consist- 
ed, and  the  extent  of  it.  The  statute  authorising  pleas  to  the  consideration  of  a  note, 
enumerates  four  grounds  of  defence:  1.  Where  the  bond  is  entered  into  without  any- 
good  or  valuable  consideration:  2.  Where  the  consideration  has  wholly  failed:  3.  Where 
fraud  and  circumvention  have  been  used  in  obtaining  it,  setting  forth  the  facts  which  con- 
stitute fraud,  &c  :  and  4.  Where  there  has  been  a  partial  failure  of  consideration,  setting 
forth  in  what  it  consisted.  Precision,  as  to  the  extent  of  the  failure  of  the  consideration, 
is  necessary  to  enable  the  court  to  give  judgment  for  the  residue. 
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grounds  of  defence,  which,  if  properly  pleaded,   tho'  in  the  vandalia, 
s  ime   plea,  could  not,  for  its  duplicity,  be  taken  advantage  of,    Dec 1^29- 
upon  general  demurrer.     But  is  it  not  defective  in  substance?      ^^^/~*s 

The  statute, 'under  which  this  plea  is  filed,*  enumerates  four        SlMS 
grounds  of  defence,  to  an  action  upon  bonds  or  other  writings,       Keeik. 
for  the  payment  of  money,  &c.  *  Rev  Laws 

1.  Where  the  bond  is  entered  into,  without  any  good  or  val-  0f  1827,   p. 
uable  consideration.  322,  sects.  5, 

'2.  Where  the  consideration  has  wholly  failed.  6- 

3.  Where  fraud  and  circumvention  have  been  used  in  ob- 
taining it;  and 

4.  Where  there  has  been  a  part  failure  of  the  consideration. 
These  are  all  separate  and  distinct  grounds  of  defence,  and 

should  be  so  pleaded.  If  a  bond  is  given  without  any  good  or 
valuable  consideration,  that  fact  may  be  pleaded  generally.  If 
fraud  is  relied  upon,  the  plea  mast  set  forth  facts  which  consti- 
tute fraud.  If  a  total  failure  of  consideration  is  relied  on,  the 
manner  must  be  shewn,  and  where  a  partial  failure  of  conside- 
ration is  relied  on,  as  is  the  fact  in  this  case,  it  is  necessary  to 
set  forth  in  what  the  failure  consisted.  The  plea,  should  be  as 
broad  as  the  evidence,  and  upon  the  same  principle,  the  extent 
of  the  failure  of  consideration  should  be  specially  alledged. 

The  plea  in  this  case  alledges  fraud,  but  does  not  specify  in 
what;  it  also  alledges  a  part  failure  of  consideration,  and  does 
partially  shew  in  what  it  consisted,  but  the  extent  is  not  speci- 
fied; in  this  respect,  the  plea  is  substantially  defective.  Precis- 
ion, as  to  the  extent  of  the  failure  of  the  consideration,  is  es- 
sential, in  order  to  enable  the  court  to  render  judgment  for  the 
residue.  The  judgment  of  the  court  below  is  affirmed  with 
costs,  (a) 


Cowles,  for  appellant. 
W.  Thomas,  for  appellee. 


Judgment  affirmed* 


(a)  Cases  of  failure  of  consideration,  See.  Tat/lor  v.  Sprinkle,  ante,  page 
1.  Cornelms  v.  Vanorsdall,  ante,  page  5  Poole  v.  Vanlandingham,  ante, 
page  22      Bruclshaio  v  Ne-wman,  ante,  page  94. 

\\  here  the  ve-ulee  purchases  a  chattel  on  sight  which  the  vendor  affirms 
to  be  worth  much  more  than  its  real  value,  no  action  lies,  there  being  nei- 
ther fraud  nor  warranty.  Davis  v.  Meeker.  5  Johns.  Rep.  354. 

A  mistaken  opinion  of  the  value  of  property  if  honestly  entertained,  and 
stated  as  opinion  merely,  unaccompanied  by  any  assertion  or  statement  un- 
true in  fact,  cannot  be  considered  as  a  fraudulent  misrepresentation.  Hep- 
burn, et  a!,  v.  Bimlop,  et  a!.  1  Wheat.  179,  189. 
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VANDALIA, 


John  Doe,  ex  dem.)  pf 

5.)  M 

against 


Moore  and  others. 

Samuel  Hill,  Defendant* 

(AGREED  CASE  FROM  MONROE.) 


A  confirma-  Opinion  of  the  Court  by  Justice  Lockwood.  This  is  an  actio©,, 
tion  made  by  0f  ejectment,  commenced  in  the  Monroe  circuit  court,  for  the 
of  tbiTn"^  recoverJ  °f  a  tract  of  land  situate  in  Monroe  county.  On  the 
territory,  on  trial,  a  special  verdict  was  found,  which  contains  in  substance 
the  12th  of  the  following  facts:  That  on  the  12th  day  of  February,  1799. 
Feb.  1799,  to  Arthur  St.  Clair,  then  governor  of  the  territory  north  west  of 

&  "ocrson  Ci3i"  *  o  •/ 

niing  a  tract  the  river  Ohio,  granted  his  deed  of  confirmation  or  patent,  to 
of  land,    in  Nicholas  Jarrot,  to  the  premises  set  out  in  the  plaintiff's  decla- 

said  ternto-  ration,  which  deed  of  confirmation,  is  as  follows,  to  wit: 
ry,  is,  under  .'-'«' 

the  resolu-  "  Territory  of  the  United  States  north  west  of  the  Ohio, 
tions  and  in-  Arthur  St.  Clair,  governor  of  the  territory  of  the  United  States 
congress8  of  nortn  wesl  °f  tne  Ohio,  to  all  persons  who  shall  see  these  pre- 
June  &  Aug.  sents,  greeting: 

I788,valid,&  Know  ye,  that  in  pursuance  of  the  acts  of  congress  of  the 
operates  as  a  2()th  of  June,  and  28th  of  August,  1788,  and  the  instructions 
the  pa'rt  of  *°  the  governor  of  the  said  territory,  of  the  20th  of  August  of 
the  u.  s.  of  the  same  year,  the  titles  and  possessions  of  the  French  and  Ca- 
all  then-right  nadian  inhabitants,  and  other  settlers  in  the  Illinois  country,  and 
power  to  con-  a*  ^*  Vhicennes,  on  the  Wabash,  the  claims  to  which  have  been 
firm,  the  go-  by  them  presented,  have  b^en  duly  examined  into,  and  Nicho- 
vemor  was  las  Jarrot  lays  claim  to  a  certain  tract  or  parcel  of  land,  lying 
not    limited  amj  heing  jn  f_he  county  of  St.  Clair,  and  bounded  in  manner 

x  o  n  n  v  ci  t*  ti  n  -  *  "-» 

ite  number  of  following,  to  wit:  (here  the  governors  confirmation  sets  out  the 
acres,  but  boundaries:)  to  which,  for  any  thing  appearing  to  the  contrary, 
could  con-  ne  is  rightfully  entitled,  as  assignee  of  Philip  Engel.  Now,  to 
extent  clainw  ^ie  ent*' tnat  tne  sa^  Nicholas  Jarrot,  his  heirs  and  assigns,  may 
edbytheset-  be  forever  quieted  in  the  same,  I  do,  by  virtue  of  the  acts  and 
tier.  instructions  of  congress  before  mentioned,  confirm  unto  Nicho- 

A  confirm-  jas  jarro^  his  heirs  and  assigns,  the  above  described  tract  or 
by  the  gove-  Parcel  of  land,  lying  and  being  in  the  county  of  St.  Clair, 
nor,  cannot  and  containing  778  acres  and  131  perches,  together  with  all 
be  nullified  ancj  singular,  the  appurtenances  whatsoever,  to  the  said  descri- 
6ongressCt  °   ^ed  tract  or  Parcel  °f  land  with  the  appurtenances,  to  him,  the 

It  is  not  necessary  that  it  should  be  proved  that  the  premises  claimed,  lie  within  the  li- 
mits prescribed  by  the  resolutions  of  Congress,  passed  in  1788,  because  by  the  resolu- 
tions of  28th  of  August,  1788,  the  improvements  of  the  settlers  were  reserved  for  them, 
whether  they  were  within  or  without  the  reserved  limits. 

In  order  to  shew  the  deed  of  confirmation,  it  is  not  necessary  that  any  evidence  should 
be  given  of  their  title  to  the  land,  because  the  power  of  the  governor  was  plenary,  and 
his  decision  on  the  claims  presented  to  him,  is  binding-  on  the  United  States. 

By  the  deed  of  cession  of  1784,  from  Virginia  to  the  United  States,  congress  were 
obliged  to  confirm  the  settlers  in  their  possessions  and  titles. 
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said  Nicholas  Jarrot,  to  have  and  to  hold,  to  the  only  proper  vandalia, 
use  of  the  said  Nicholas  Jarrot,  his  heirs  and  assigns  forever:    pec.  1829. 
saving,  however,  to  all  and  every  person,  their  rights  to  the  same 
or  any  part  thereof,  in  law  or  equity,  prior  to  those  on  which   ex d™\c, 
the  claim  of  the  said  Nicholas  is  founded.  v. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  cau-        Hill. 
sed  the  seal  of  the  territory  to  be  affixed,  at  Cincinnati,  in  the 
county  of  Hamilton,  on  the  12th  day  of  February,  A.  D.  1799, 
and  of  the  Independence  of  the  United  States  the  23d. 

Arthur  St.  Clair. 

Registered:  Wm.  H.  Harrison*  secretary  of  the  territory. 
Recorded  19th  of  October,  1804.  ' 

The  verdict  further  finds,  that  on  the  2d  day  of  January,  1801, 
Jarrot  conveyed  the  above  mentioned  premises,  by  deed  of  bar- 
gain and  sale,  to  one  George  Lunceford.  That  the  lessors  of 
the  plaintiff,  are  the  only  heirs  at  law  of  said  George  Lunce- 
ford;  that  the  premises  mentioned  in  the  governor's  confirma- 
tion, were  surveyed  by  Daniel  McCann,  who  was  lawfully  au- 
thorised to  survey  such  claims,  and  was  afterwards  surveyed  by 
Wm.  Rector,  deputy  surveyor  of  the  United  States,  for  the  said 
George  Lunceford,  prior  to  the  year  1812.  The  jury  also  find, 
that  after  the  above  recited  confirmation  and  surveys  were 
made,  that  the  board  of  commissioners  at  Kaskaskia,  who  were 
empowered  by  the  act  of  congress,  bearing  date  the  20th  day  of 
February,  1812,  to  revise  and  re-examine  the  confirmations  to 
land  made  by  the  governor  of  the  north  west  territory,  did,  in 
pursuance  of  the  said  act,  after  an  examination  of  the  said 
claim,  make  a  report  thereon  to  the  government  of  the  United 
States,  whereupon,  the  government  of  the  United  States,  by  its 
proper  officers,  did  reject  the  same. 

The  jury  also  found,  that  the  said  premises  were  afterwards 
exposed  to  public  sale  by  the  government  of  the  United  States, 
and  that  the  defendant,  Samuel  Hill,  became  the  purchaser  of 
about  320  acres  thereof,  and  has  paid  therefor,  and  obtained  a 
patent  from  the  United  States. 

Now,  if  the  court  should  be  of  opinion,  that  the  law  of  the 
case  is  with  the  defendant,  then  the  jury  find  him  not  guilt}'; 
but  if  the  court  should  be  of  opinion,  from  the  whole  statement  of 
facts  here  found,  that  the  law  is  in  favor  of  the  plaintiff,  then 
the  jury  find  the  defendant  guilty  of  the  trespass  in  the  decla- 
ration mentioned,  and  assess  the  plaintiff's  damages  at  one  cent. 
On  this  verdict,  the  circuit  court  rendered  judgment  for  the 
defendant,  and  the  cause  is  brought  into  this  court  by  consent. 
On  the  part  of  the  plaintiff,  it  was  contended: 

1.  That  the  governor  had  full  power  to  make  the  confirma- 
tion, and  thereby,  a  title  in  fee  simple  in  the  premises,  was  ves- 
ted in  Nicholas  Jarrot,  which  no  subsequent  act  of  the  govern- 
ment of  the  United  States,  could  divest. 

2.  That  congress  had,  by  their  legislation,  recognized  the  con- 
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vand\lia,  formations,  and  thereby,  had,  if  there  was  any  defect  of  power 
Dec  1829.    in  the  governor,  made  his  acts  valid. 
v-^"v~^''       On  the  part  of  the  defendant,  it  was  urged: 

V0E'&  1.  That  the  governor  had  no  power  to  make  the  confirmation. 

v '      '       2.  That  he  had  exceeded  his  authority. 
Him.  3.  That  congress  have  the  power,  admitting  the  governor  ac- 

ted in  pursuance  of  law,  to  nullify  his  acts. 

4.  That  the  verdict  is  defective,  because  it  does  not  appear 
that  the  premises  lie  within  the  limits  prescribed  by  the  resolu- 
tion of  congress,  passed  in  L788;  and 

5.  Because  the  verdict  does  not  find  that  plaintiff  had  a  pre- 
vious estate,  for  the  confirmation  to  act  on. 

I  propose  to  examine  the  correctness  of  the  several  positions 
advanced  by  the  counsel  for  each  of  the  parties.     It  was  conce- 
ded on  the  argument,  that  the  United  States  were  the  original 
proprietors,  and  the  source  from  whence  the  title  of  both  par- 
\  ties  were  derived  to  the  premises. 

It  is  a  principle  in  the  action  of  ejectment,  that,  let  the  de- 
fendant's title  be  ever  so  defective,  still,  it  is  incumbent  on  the 
lessors  of  the  plaintiff,  to  furnish  evidence  of  a  good  title  in 
themselves.  Has  such  evidence  been  produced?  In  order  ful- 
ly to  understand  the  nature  of  the  title  exhibited  on  the  part  of 
the  lessors,  it  will  be  necessary  to  take  a  concise  view  of  the 
history  of  this  country,  and  the  legislation  growing  out  of  it. 

The  whole  territory  north  of  the  river  Ohio,  and  west  of 
Pennsylvania,  extending  northwardly  to  the  northern  boundary 
of  the  United  States,  and  westwardly  to  the  Mississippi  river, 
was  claimed  by  Virginia,  to  be  within  her  chartered  limits,  and 
during  the  revolutionary  war,  her  troops  conquered  the  coun- 
try, and  Virginia  came  into  the  possession  of  the  French  settle- 
ments situated  on  the  Mississippi  river.  New  York,  Connecti- 
cut and  Massachusetts,  also  claimed  portions  of  the  same  terri- 
tory. Other  states,  whose  limits  contained  but  small  portions  of 
waste  and  uncultivated  lands,  contended,  that  a  portion  of  the 
uncultivated  lands  claimed  by  Virginia,  New  York,  &c.  ought 
to  be  appropriated  as  a  common  fund  to  pay  the  expenses  of  the 
war.  Congress,  to  compose  these  conflicting  claims  and  opin- 
ions, recommended  to  the  states,  having  large  tracts  of  waste 
unappropriated  lands  in  the  western  country,  to  make  a  liberal 
cession  to  the  United  States  of  a  portion  of  their  respective 
claims,  for  the  common  benefit  of  the  Union.  Virginia,  in  pur- 
suance of  this  recommendation,  on  the  1st  of  March,  1784,  yiel- 
ded to  the  United  States,  all  her  right,  title  and  claim  to  the 
territory  north  west  of  the  river  Ohio,  upon  certain  conditions. 

One  of  the  conditions  contained  in  the  deed  of  transfer  from 
Virginia  to  the  United  States,  and  acceded  to  by  the  United 
States,  is  as  follows:  "  That  the  French  and  Canadian  inhabit- 
ants, and  other  settlers  of  the  Kaskaskias,  St.  Vincents,  and  the 
neighboring  villages,  who  have  professed  themselves  citizens  of 
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Virginia,  shall  have  their  possessions  and  titles  confirmed  to  them,  vandalia, 
and  be  protected  in  the  enjoyment  of  their  rights  and  liberties."    Dec 1829- 
The  acceptance  on  the  part  of  the  United  States,  of  the  deed    s^^v~***/ 
transferring  this  country,  imposed  on  them  the  duty,  to  have  the        V0EV 
possessions  and  titles  of  the  inhabitants  of  the  country,  confirmed  y' 

to  them;  but  no  steps  were  taken  by  congress,  relative  to  this  Him. 
subject,  until  the  year  1788,  when  George  Morgan  and  his  as- 
sociates, presented  a  memorial  to  congress,  proposing  to  pur- 
chase a  large  tract  of  land  in  Illinois,  on  the  Mississippi  river, 
including  all  the  French  settlements  on  that  river,  and  the  prem- 
ises in  question. 

On  this  memorial,  a  committee  of  congress  made  a  detailed 
report  to  that  body,  on  the  20th  June,  1788,  which  was  agreed 
to  by  congress,  and  thereby,  the  recommendations  of  the  report 
became  a  law,  such  being  the  manner  in  which  congress,  under 
the  confederation,  enacted  laws.  See  1st  Vol.  Laws  of  United 
States,  580. 

The  committee,  in  their  report,  say,  that  "  they  are  of  opin- 
ion, that  from  any  general  sale  which  may  be  made  of  the  lands 
on  the  Mississippi,  there  should,  at  least,  be  a  reserve  of  so 
much  land,  as  may  satisfy  all  the  just  claims  of  the  ancient  set- 
tlers on  that  river,  and  that  they  should  be  confirmed  in  the  pos- 
session of  such  lands,  as  they  may  have  had  at  the  beginning  of 
the  late  revolution,  which  have  been  allotted  to  them,  accord- 
ing to  the  laws  and  usages  of  the  governments  under  which  they 
have  respectively  settled."  The  committee  then  recommend, 
that  separate  tracts  be  reserved,  embracing  within  their  limits 
all  the  claims  of  the  inhabitants,  as  was  supposed,  for  satisfying 
the  "  claims  of  the  ancient  settlers,'1  and  for  donations,  "  for 
each  of  the  families  now  living  at  either  of  the  villages  of  the 
Kaskaskias,  La  Prairie  du  Rocher,  Kahokia,  Fort  Chartres, 
and  St.  Phillips." 

They  further  recommended,  "  that  measures  be  immediately 
taken,  for  confirming,  in  their  possessions  and  titles,  the  French 
and  Canadian  inhabitants,  and  other  settlers  on  those  lands,  who, 
on  or  before  the  year  1783,  had  professed  themselves  citizens  of 
the  United  States,  or  any  of  them,  and  for  laying  off  the  seve- 
ral tracts  which  they  might  rightfully  claim,  within  the  descri- 
bed limits."  The  report  concludes  as  follows:  "  that  whenever 
the  French  and  Canadian  inhabitants,  and  other  settlers  afore- 
said, shall  have  been  confirmed  in  their  possessions  and  titles,  and 
the  amount  of  the  same  ascertained,  and  the  three  additional 
parallelograms  for  future  donations,  and  a  tract  of  land  one  mile 
square  on  the  Mississippi,  extending  as  far  above,  as  below  Fort. 
Chartres,  and  including  the  said  Fort,  the  building  and  im- 
provements adjoining  the  same,  shall  be  laid  off;  the  whole  re- 
mainder of  the  soil,  within  the  reserved  limits  above  described, 
shall  be  considered  as  pertaining  to  the  general  purchase,  and 
shall  be  conveyed  accordingly."    "  That  the  governor  of  the 
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vandalia,  western  territory,  be  instructed  to  repair  to  the  French  settle* 
Dec.  1829.    ments  on  the  Mississippi,  at  and  above  the  Kaskaskias:  That  he 
Vs^rv-^^    examine  the  titles  and  possessions  of  the  settlers,  as  above  de- 
DoE'        scribed,  in  order  to  determine  what  quantity  of  land  they  may 
ex  em.    c.   geverajjy  claim,  which  shall  be  laid  off  for  them,  at  their  own 
Hxn.       eocpence;  and  that  he  take  an  account  of  the  several  heads  of 
families,  living  within  the  reserved  limits,  in  order  that  he  may 
determine  the  quantity  of  land  that  is  to  be  laid  off  in  the  seve- 
ral parallelograms,  which  shall  be  laid  ofF  accordingly  by  the 
geographer  of  the  United  States,  or  his  assistant,  at  the  expence 
of  the  United  States." 

This  report,  was,  subsequently,  re-committed  to  a  committee, 
who,  on  the  28th  of  .August,  1788,  reported  to  congress  some 
alterations  in  the  terms  of  the  contract  between  Morgan  and  his 
associates,  and  the  United  States,  but  no  essential  variation 
were  made  in  relation  to  the  French  and  other  settlers  on  the 
land,  except  as  follows:  "  That  in  case  there  are  any  improve- 
ments, belonging  to  the  ancient  French  settlers,  without  the  gen- 
eral reserved  limits,  the  same  shall  also  be  considered  as  reserv- 
ed for  them  in  the  sale  now  proposed  to  be  made."  This  re- 
port was  adopted  by  congress.  It  may  be  here  remarked,  that 
the  contemplated  sale  to  Morgan  and  others,  was  never  effected." 
On  the  report  of  another  committee,  instructions  were  given 
by  congress  to  the  governor  of  the  western  territory,  dated,  29th 
of  August,  1788,  from  which  I  make  the  following  extracts: 
"Sir:  You  are  to  proceed  without  delay,  except  while  you 
are  necessarily  detainee!  by  the  treaty  now  on  hands,  to  the 
French  settlements  on  the  river  Mississippi,  in  order  to  give  des- 
patch to  the  several  measures  which  are  to  be  taken,  according  to 
the  acts  of  the  20th  June  last,  and  the  28th  inst.  of  which,  a  co- 
py is  enclosed  for  youi  information."  "  When  you  have  exam- 
ined the  titles  and  possessions  of  the  settlers  on  the  Mississippi, 
in  which  they  are  to  be  confirmed,  and  given  directions  for  laying 
out  the  several  squares,  which  the  settlers  may  decide  as  they 
shall  think  best  among  themselves,  by  lot,  you  are  to  report  the 
whole  of  your  proceedings  to  congress." 

Whether  the  governor  took  any  immediate  steps  to  perform 
the  duties  enjoined  on  him  by  this  letter  of  instructions,  and  the 
acts  of  congress  ot  the  20th  June  and  28th  of  August,  1788, 
does  not  appear  from  the  verdict,  and  I  am  not  acquainted  with 
any  public  document,  to  ascertain  the  fact.  But,  that  congress 
did  not  consider,  that  the  power  of  the  governor  should  cease 
upon  his  failure  to  "  proceed  without  delay"  to  attend  to  his  bu- 
siness, is  evident  from  the  act  of  congress,  entitled,  "  An  act  for 
granting  lands  to  the  inhabitants  and  settlers  at  Vincennes,  and 
the  Illinois  country,  in  the  territory  north  west  of  the  Ohio,  and 
for  confirming  them  in  their  possessions,"  passed  3d  March,  1791. 
From  a  hasty  perusal  of  this  act,  it  might  be  inferred,  that  it 
was  intended  as  a  substitute  for  the  acts  of  the  20th  June,  and 
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28th  August,  1788,  and,  consequently,  a  virtual  repeal  of  them,   va.nda.liA} 
I  am,  however,  satisfied,  from  a  careful  perusal  of  the  act,  that    Dec  l82^- 
such  was  not  the  intention  of  congress,  but  that  this  act  was    ^^^^^^ 
intended  to  embrace  cases,  not  included  in  the  former  acts,        DoE> 
and  repeals  a  part  of  the  act  of  28th  August,  1788.      That   ex  de™-  &<S' 
this  is  the  object  of  this  act,  will  appear  from  the  following  ab-        hxll. 
stract  of  the  different  sections:     Section  one,  gives  4C0  acres 
to  each  of  those  persons,  "who,  in  1783,  were  heads  of  fami- 
lies at  Vincennes,  or  in  the  Illinois  country  on  the  Mississippi, 
and  who,  since  that  time,  have  removed  from  one  of  the  said 
places  to  the  other."     This  section  gives  the  donation,  notwith- 
standing a  removal  from  one  place  to  another.     By  the  second 
section,  heads  of  families  at  Vincennes,  and  the  Illinois  country 
in  1783,  who  afterwards  removed  without  the  limits  of  the  ter- 
ritory, are,  notwithstanding,  entitled  to  the  donation  of  400 
acres,  made  by  a  resolve   of  congress,  on  the  29th  of  August, 
1788,  and  the  governor  is  directed  to  "  cause  the  same  to  be 
laid  out,  for  such  heads  of  families  or  their  heirs,  and  to  cause 
to  be  laid  off  and  confirmed  to  such  persons,  the  several  tracts 
of  land  which  they  may  have  possessed,  and  which,  before  the 
year  1783,  may  have  been  allotted  to  them,  according  to  the 
laws  and  usages  of  the  government  under  which  they  may  have 
respectively  settled.     Provided,  That  if  such  persons,  or  their 
heirs,  do  not  return  and  occupy  the  said  land  within  five  years, 
such  land  shall  be  considered  as  forfeited  to  the  United  States." 
One  branch  of  this  section  gives  the  donation  of  400  acres, 
notwithstanding  the  settler  had  moved  out  of  the  territory;  and 
the  other  branch,  authorises  a  confirmation  of  lands  that  may 
have  been  possessed,  according  to  the  laws  and  usages,  by  allot- 
ment, but  without  a  legal  title  to  the  fee.     But  in  both  cases,  the 
grant  to  be  forfeited,  in  case  the  settler  or  his  heirs,  do  not  re- 
turn and  occupy  said  lands,  in  five  years. 

This  section,  cannot  be  considered  a  compliance  with  the  ob« 
ligation  resting  on  congress,  to  confirm  the  French  settlers  in 
their  possessions  and  titles  in  pursuance  of  the  deed  of  cession 
from  Virginia.  The  confirmation  contemplated  by  the  cession, 
was  an  absolute  assurance  of  the  land  to  these  persons,  whether 
they  occupied  them  or  not.  The  third  section  of  the  act  relates 
to  other  matters. 

The  fourth  section,  is  as  follows:  "That  where  lands  have 
been  actually  improved  and  cultivated \  at  Vincennes,  or  in  the  Il- 
linois country,  under  a  supposed  grant  of  the  same,  by  any  com- 
mandant or  court,  claiming  authority  to  make  such  grant,  the 
governor  of  the  said  territory,  be,  and  he  is  hereby  empowered, 
to  confirm  to  the  persons  who  made  such  improvements,  theiF 
heirs  or  assigns,  the  lands  supposed  to  have  been  granted  as  afore-> 
said,  or  such  parts  thereof,  as  he,  in  his  discretion,  may  judge 
reasonable,  not  exceeding,  to  any  one  person,  400  acres,"  This 
31 
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vandalia,  section,  evidently  embraces  only  such  cases  as  from  defect  of  pow* 
Dec.  1829.    er  in  the  granting  authority,  left  the  settler  without  any  valid 
"~^^^^*^    title  to  support  his  possession,  and,  hence,  it  only  operates  on 
Hoe,        cases,  where  the  settler  had  actually  improved  and  cultivated 
axe  em.    c.   ^g  land,  and  limits  the  extent  of  the  confirmation  to  400  acres. 
Hill.       This,  clearly,  is  not  the  confirmation  contemplated  by  the  deed 
of  cession.     The  deed  of  cession  intended  to  secure  the  inhab- 
itants in  their  titles,  whether  they  cultivated  the  land  or  not,  and 
whatever  might   be  the  extent  of  their  claim.     This  section 
then,  does  not  embrace  the  possession?  and  titles  contemplated 
by  the  deed  of  cession.     The  5th,  Gth  and  7th  sections,  relate 
to  other  matters. 

The  eighth,  and  last  section,  repeals,  "  so  much  of  the  act  of 
congress  of  28th  August,  1788,  as  refers  to  the  location  of  cer- 
tain tracts  of  land  directed  to  be  run  out,  and  reserved  for  dona- 
tions to  the  ancient  settlers  in  the  Illinois  country ;"  and  "  the  go- 
vernor of  the  said  territory,  is  directed  to  lay  out  the  same,  agree- 
ably to  the  act  of  congress  of  the  20th  of  June,  1788."  This 
section  clearly  recognizes  the  act  of  20th  June,  1788,  as  in  full 
force.  From  this  review  of  the  act  of  1791,  it  will  be  perceiv- 
ed, that  all  its  provisions  are  in  addition,  and  not  repugnant  to, 
nor  in  lieu  of,  the  provisions  of  the  act  of  the  20th  of  June,  1788. 
That  portion  of  the  act  of  1788,  that  relates  to  the  confirma- 
tion of  the  titles  of  the  settlers,  was  in  compliance  with  the 
obligation  of  duty;  the  act  of  1791,  was  prompted  by  a  spirit 
of  liberality  towards  persons,  who  had  recently,  by  the  fate  of 
war,  become  subjects  and  citizens  of  a  government  to  which 
they  were  strangers,  and  was,  no  doubt,  intended  to  conciliate 
and  secure  their  attachment  to  the  United  States.  If  then,  the 
act  of  June  20th,  1788,  is  to  be  regarded  as  in  force,  notwith- 
standing the  act  of  1791,  what  power  did  it  confer  on  the  gov- 
ernor of  the  north  western  territory?  Doubtless,  upon  the 
change  that  was  effected  in  the  government,  when  the  French 
settlements  were  conquered  by  the  troops  of  Virginia,  many 
fears  would  be  excited  in  the  minds  of  the  inhabitants,  that  the 
grants  that  had  been  made  to  them  by  the  French  and  British 
governments,  would  not  be  recognized  by  their  conquerors.  To 
allay  any  such  fears,  was  probably  the  reason  that  induced  Vir- 
ginia to  require  the  confirmations  of  the  titles  and  possessions  of 
the  French  settlers;  and  to  effect  so  desirable  an  object,  some  act 
was  required  to  be  performed  in  pais,  which  would  completely 
quiet  all  apprehensions.  Could  this  be  done  by  any  thing  short 
of  an  acknowledgement,  on  the  part  of  the  United  States,  that 
they  never  would  disturb  such  titles  and  possessions,  as  their 
agent  should  determine  to  be  valid?  A  deed  of  confirmation, 
or  patent,  would  release  all  the  interest  of  the  United  States,  in 
the  titles  and  possessions  of  the  settlers,  and  effectually  answer 
the  wise  and  benevolent  object  that  Virginia,  doubtless,  had  in 
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view,  in  requiring  that  the  United.  States  should  confirm  these  v\nd\i,ia, 
titles  and  possessions.  Dec  1829. 

That  congress  intended  to  clothe  the  governor  with  power  to  V-^~N/"^-' 
make  confirmations  of  the  possessions  and  titles  of  the  French  dht'%c 
inhabitants  of  the  Illinois  country,  is  sufficiently  apparent,  from  v. 

the  language  of  the  acts  and  instructions  of  1788.  Should  any  Hilt,. 
doubt,  however,  exist  on  the  subject,  the  act  of  1791,  being  a 
subsequent  exposition  of  their  intention  and  meaning,  would  re- 
move it.  By  the  fourth  section  of  the  act  of  1791,  "  where  any 
lands  have  been  actually  improved  and  cultivated,  at  Vincennes, 
or  in  the  Illinois  country,  under  a  supposed  grant  of  the  same, 
by  any  commandant  or  court  claiming  authority  to  make  such 
grant,  the  governor  of  the  said  [north  west]  territory,  hereby 
is  empowered  to  confirm  to  the  persons  who  made  such  improve- 
ments, their  heirs  or  assigns,  the  lands  supposed  to  be  granted 
as  aforesaid,  or  such  parts,"  tfec. 

That  the  governor  should  be  empowered  to  confirm  claims 
which  rested  on  the  liberality  of  congress  only,  and  not  those 
founded  on  previous  right,  and  which  the  United  States  were 
bound  to  confirm  by  a  solemn  compact,  is  so  inconsistent  with 
reason,  that  congress  ought  not  to  be  supposed  to  have  intended 
any  such  distinction.  A  reference  to  this  statute,  being  in  pari 
materia,  is  proper,  to  ascertain  the  probable  intention  of  con- 
gress, if  the  acts  and  instructions  of  1788,  are  not  sufficiently 
clear  in  themselves. 

That  other  statutes  on  the  same  subject,  may  be  consulted 
in  construing  what  is  doubtful,  see  4  Bac.  Abr.  6-17,  1  Kent's 
Comm.  page  433. 

The  intention  of  the  legislature  should  also  be  regarded, 
though  seeming  to  vary  from  the  letter.  4  Bac.  Abr.  643.  From 
the  letter  and  spirit  then  of  the  acts  of  1788,  and  the  instruc- 
tions of  the  same  year,  it  appears  sufficiently  clear,  that  the  gov- 
ernor had  power  to  make  deeds  of  confirmation  to  the  French, 
and  other  inhabitants  of  the  Illinois  country. 

These  deeds  of  confirmation,  must  also  be  considered,  at  least, 
as  prima  facie  evidence  that  they  were  rightfully  made.  The 
governor  was  authorised  to  confirm  to  the  settlers  their  posses- 
sions and  titles,  and  if  his  acts  are  not  to  be  regarded,  prima  fa- 
cie, as  honestly  and  fairly  done,  what  benefit  would  result  to  the 
settlers? 

If,  in  order  to  shew  their  deeds  of  confirmation,  they  must 
first  give  evidence  of  the  title  to  their  land,  then  the  confirma- 
tions of  the  governor  would  be  a  farce,  and  the  settlers  would 
have  been  at  the  expence  of  surveying  their  lands  for  no  useful 
purpose.  But  in  truth,  these  confirmations  were  to  be  a  benefit 
to  the  United  States,  as  well  as  to  the  settlers.  For,  by  the  set- 
tlers surveying  theii  lands,  and  exhibiting  their  claims  to  the  gov- 
ernor, the  United  States  became  apprised  of  the  extent  of  those 
claims,  and  were  thus  enabled  to  ascertain  what  lands  remained. 
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vandalia,  to  them  subject  to  be  sold.     It  was  a  convenient  mode  of  divi- 
Dec.  1829.    di^g  the  lands  of  individuals,  from  the  lands  of  the  nation,  and 
as  an  inducement  for  the  settlers  to  survey  their  claims,  and  ad- 
je°jE'g-c    duce  their  titles  to  the  governor,  he  was  authorised,  should  he. 
v.       '    upon  examination,  find  them  honest  and  fair,  to  relinquish  all 
Hill.        claim  en  the  part  of  the  United  States  to  those  lands.     "  A  con- 
firmation, at  common  law,  is  of  a  nature  nearly  allied  to  a  re- 
lease,, and  is  a  conveyance  of  an  estate  or  right  in  esse,  whereby 
a  voidable  estate  is  made  sure  and  unavoidable,  or,  whereby  a 
particular  estate  is  increased."     2  Bl.  Com.  325.     Upon  this 
definition  of  a  confirmation,  the  conftrmor,  or  those  claiming  un- 
der him,  would  not  be  permitted  to  deny  the  pre-existing  estate 
in  the  confirmee.     The  confirmor,  and  those  claiming  under  him, 
would  be  estopped  by  his  deed.     But  from  an  examination  of 
the  several  acts  of  congress  relative  to  governors' confirmations, 
a  higher  character  has  been  given  them,  than  that  of  mere  con-, 
firmations. 

By  the  fourth  section  of  tne  act,  entitled,  "  An  act  supple- 
mentary to  an  act,  entitled,  an  act  making  provision  for  the  dis- 
posal of  the  public  lands  in  the  Indiana  territory,  and  for  other 
purposes,"  passed  3d  March,  1805,  it  is  enacted,  "  That  the 
lands  lying  within  the  districts  of  Vincennes,  Kaskaskias,  and  De- 
troit, which  are  claimed  by  authority  of  French  or  British 
grants  legally  executed,  or  by  virtue  of  grants  issued  under  the 
authority  of  any  former  act  of  congress,  by  either  of  the  gover- 
nors of  the  north  west,  or  Indiana  territories,  and  which  have 
already  been  surveyed  by  a  person  authorised  to  execute  such 
surveys,  shall,  whenever  it  shall  be  necessary  to  re-survey  the 
same  for  the  purpose  of  ascertaining  the  adjacent  vacant  lands, 
be  surveyed  at  the  expense  of  the  United  States,  any  act  to  the 
contrary  notwithstanding."  3d  vol.  laws  U.  S.  671.  As  I  have 
been  unable  to  find  any  act  of  congress  which  gave  to  the  gover- 
nors of  the  north  west  territory,  any  power  to  make  "  grants,"' 
except  the  acts  of  1788,  and  the  act  of  1791,1  thence  infer,  that 
the  "  confirmations,"  contemplated  by  those  acts,  were  regarded 
by  congress  in  the  nature  of  grants,  so  far  as  the  United  States 
were  concerned;  and  if  grants,  a  subsequent  sale  of  the  granted 
lands  by  the  United  States,  altho'  followed  by  a  patent,  is  void. 
In  the  act  entitled,  "  An  act  respecting  the  claims  to  land  in  the 
Indiana  territory  and  state  of  Ohio,"  passed  21st  of  April,  1806, 
the  confirmations  authorised  by  the  acts  of  1788  and  1791,  arc 
called  "  patents,"  and  this,  probably,  is  the  more  correct  name 
by  which  to  designate  the  instruments  granted  by  the  governor, 
under  the  acts  of  1788  and  1791. 

The  second  proposition  of  the  plaintiff  is,  that  congress  had 
recognised  by  their  legislation  the  confirmations,  and  thereby, 
had,  if  there  was  any  defect  of  power  in  the  governor,  made 
his  proceedings  valid.  The  authority  of  the  governor  to  con- 
firm the  titles  and  possessions  of  the  settlers  under  the  acts  of 
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1788,  and  the  act  of  1791,  continued  until  the  26th  of  March,   vandalia. 
1804,  a  period  of  nearly  16  years,  when  a  board  of  commission-    Dec  lb29- 
ers  were  appointed  to  sit  at  Kaskaskia,  to  hear  proof  relative 
to  British  and  French  grants,  and  report  to  the  secretary  of  the    cx  de°^  &(. 
treasury.  v. 

This  board  virtually  superseded  the  powers  of  the  governor*  l\m. 
But  nothing  appears  from  the  acts  of  congress,  in  disapproba- 
tion of  the  proceedings  of  the  governor,  until  the  passage  of  an 
act  on  the  20th  February,  1812,  which  authorised  the  register 
and  receiver  of  the  land  office  at  Kaskaskia,  and  another  person 
to  be  appointed  by  the  president  of  the  United  States,  to  exam- 
ine and  enquire  into  the  validity  of  claims  to  land,  in  the  district 
of  Kaskaskia,  which  are  derived  from  confirmations  made,  or 
pretended  to  be  made,  by  the  governor  of  the  north  west  and 
Indiana  territories  respectively,  "  and  they  shall  report  to  the 
secretary  of  the  treasury,  to  be  laid  by  him  before  congress  at 
their  next  session,  their  opinion  on  each  of  the  claims  afore- 
said." It  will  be  recollected,  that  the  governor  was  directed, 
by  the  instructions  of  the  29th  of  August,  1788,  to  report  his 
proceedings  to  congress,  and  it  is  fair  to  presume,  that  he  kept 
congress,  from  time  to  time,  advised  of  his  doings,  for  congress 
had  the  subject  repeatedly  before  them,  and  passed  several  acts, 
which,  if  they  do  not  expressly  sanction  the  proceedings  of  the 
governor,  do  so  impliedly;  at  all  events,  as  the  governor  contin- 
ued to  act  for  so  long  a  period,  with  at  least  the  tacit  approba- 
tion of  congress,  and  his  acts,  remaining  unimpeached  for  a  pe- 
riod of  more  than  20  years  from  the  time  his  authority  commen- 
ced, and  the  lessor's  ancestor  being  an  innocent  purchaser,  the 
soundest  principles  of  policy,  as  well  as  of  good  faith,  require, 
that  the  governor's  "  confirmations"  should  be  considered,  at 
least,  prima  facie,  valid.  Upon  both  grounds  then,  the  plain- 
tiffs are  entitled  to  recover,  unless  the  defendant  has  shewn  an 
older  title  derived  under  a  French  or  British  grant,  or  some  fact 
that  will  invalidate  the  deed  of  confirmation  offered  in  evidence 
on  the  part  of  the  plaintiffs.  The  first  objection  urged  against 
the  plaintiff's  right  to  recover,  is,  that  the  governor  had  no  pow- 
er to  make  the  confirmation.  But  if  the  views  above  taken 
are  correct,  the  governor  was  authorised  by  the  resolutions  and 
instructions  of  June  and  August,  1788.  The  second  objection  is, 
that  the  governor  exceeded  his  authority.  It  was  urged  in  sup- 
port of  this  objection,  that  if  the  governor  had  power  to  confirm, 
he  was  limited  to  400  acres. 

From  the  review,  however,  of  the  act  of  1791,  it  appears 
that  the  limitation  of  400  acres,  applies  only  to  donations  and 
defective  claims,  and  not  to  confirmations  of  valid  pre-existing 
rights.  The  third  objection  is,  that  congress  have  the  power  to 
nullify  the  acts  of  the  governor,  admitting  he  had  power  to  make 
confirmations. 

This  position  is  too  outrageous  in  a  government  of  laws,  to 
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merit  any  consideration.  Congress  have  not,  however,  exerci- 
sed any  such  power.  The  act  of  1812,  only  authorised  the  re- 
gister and  receiver  to  enquire  into  the  validity  of  the  governor's 

DoE>        confirmations,  and  were  to  report  their  opinion  to  the  secreta- 
em.  &c.   rj.  Qf  ^e  treasury?  wj10  was  fa  iay  the  same  before  congress, 

HILti  and  it  does  not  appear,  that  congress  ever  passed  any  law  on  the 
subject  of  those  confirmations,  on  which  the  commissioners  re- 
ported an  unfavorable  opinion.  The  secretary  of  the  treasu- 
ry, however,  considered  these  confirmations  void,  and  directed 
the  sale  of  the  land.  But  the  secretary  had  no  power  to  order 
the  sale  of  any  lands,  except  those  belonging  to  the  United 
States.  If  the  governor's  deeds  of  confirmation,  or  patents, 
were  obtained  by  fraud  or  misrepresentation,  the  deed  of  con- 
firmation or  patent  is  good,  until  set  aside  by  due  course  of  law. 
The  remedy  of  the  second  patentee  in  such  cases,  is,  by  scire 
facias,  or  a  bill,  or  information  in  a  court  of  chancery.  See  the 
case  of  Jackson  v.  Lawton,  10  Johns.  Rep.  23,  where  it  was  de- 
cided, that  "if  a  patent  has  been  issued  by  fraud,  or  on  false 
suggestion,  unless  the  fraud  or  mistake  appears  on  the  face  of 
the  patent  itself,  it  is  not  void,  but  voidable  only,  by  suit  for 
that  purpose."  The  fourth  objection  is,  that  the  verdict  is  de- 
fective, because  it  does  not  appear  that  the  premises  lie  within 
the  limits  prescribed  by  the  resolutions  of  congress,  passed  in 
1788.  The  answer  to  this  objection  is,  that  such  proof  was 
unnecessary,  for  bj  the  resolution  of  28th  of  August,  1788,  the 
improvements  of  the  settlers  "  were  reserved  for  them,"  wheth- 
er "the  improvements  were  within,  or  without,  the  reserved 
limits." 

The  last  objection  is,  that  the  verdict  does  not  find  that  the 
confirmee  had  a  previous  estate  in  the  premises  for  the  deed  of 
confirmation  to  act  on. 

I  am  clearly  of  opinion,  for  the  reasons  heretofore  given,  that 
the  confirmation  was  a  release,  of  the  interest  of  the  United 
States,  and  that  the  presumption  was,  that  the  deed  of  confir- 
mation was  made  in  a  case  authorised  by  the  resolutions  of  June 
and  August,  1788.  If  the  governor's  patent  is  to  be  consider- 
ed as  a  technical  deed  of  confirmation,  then  the  confirmor,  and 
all  claiming  under  him,  are  estopped.  Upon  the  whole,  the  law 
arising  on  the  special  verdict,  being  in  favor  of  the  lessors  of 
the  plaintiffs,  the  judgment  of  the  circuit  court  must  be  reversed 
with  costs,  and  the  cause  remanded  to  the  circuit  court  of  Mon- 
roe county,  with  directions  to  enter  judgment  for  the  plaintiffs 
agreeably  to  this  opinion,  and  the  circuit  court  of  Monroe  coun- 
ty will  make  such  order  in  relation  to  improvements  on  the  pre- 
mises, if  any  there  are,  as  the  statute,  and  the  facts  of  the  case 
will  warrant.  Judgment  reversed. 

J.  Reynolds,  for  plaintiffs. 

.Ford,  for  defendant. 
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The  administrators  of)  -      77     , 

t,  t,  ,     >  Appellants. 

T  ERDINAND  JjiRNST,  DEC  D.  ^  rr 

against  Ebnst. 

Mary  Ann  Ernst,  Appellee. 

(APPEAL  FROM  FAYETTE.) 

Opinion  of  the  Court  by  Justice  Smith.  The  bill  in  this  case  A  debt  due 
alledges,  that  the  intestate,  in  the  year  1822,  died  indebted  to  to  the  state 
the  state  of  Illinois,  and  to  the  state  bank,  in  the  sum  of  twenty-  jg^t'due  to 
two  hundred  and  thirty-two  dollars,  as  by  reference  to  the  re-  the  state, 
cords  of  the  said  county,  and  to  the  records  of  the  circuit  court  which  the 
of  Fayette  county,  will  appear.  That  the  intestate  died  seized  state  can  tCr" 
of  certain  real  estate  enumerated  in  the  bill,  and  other  interests 
in  certain  town  lots  in  Vandalia,  and  public  lands  purchased  by 
him  of  the  United  States. 

That  the  legislature  of  this  state  at  their  session  of  1823, 
passed  an  act  releasing  the  said  intestate's  estate  from  the  pay-  f 
ment  of  such  debts,  and  did  direct  the  administrators  to  sellihe 
same  lands,  and  to  pay  the  avails  thereof  to  the  complainant. 
That  the  administrators,  disregarding  such  law,  have  applied  to 
the  circuit  court  aforesaid,  to  grant  an  order  to  sell  such  lands 
for  the  benefit  of  the  common  creditors  of  the  said  intestate, 
and  refuse,  when  the  same  are  sold,  to  apply  the  avails  thereof 
to  her,  as  she  alledges  she  is  entitled  to  them,  under  the  proviso 
ions  of  the  aforesaid  law. 

The  bill  designates  what  part  of  the  lands  were  mortgaged  to 
the  bank,  and  the  two  lots,  4  and  8,  are  the  ones  on  which  the 
indebtedness  of  Ernst  accrued,  and  were  the  consideration  of 
the  note  on  which  the  judgment  was  founded.  The  answer  re- 
cites an  account  of  the  disposition  of  the  personal  estate  of 
Ernst,  and  alledges,  that  there  are  debts  due  and  unsatisfied  to 
an  amount  of  nearly  twenty-eight  hundred  dollars. 

It  also  alledges,  that  by  an  order  of  the  circuit  court  of  Fay- 
ette, the  lands  described  in  the  complainant's  bill,  were,  at  the 
preceding  term  of  the  said  court,  ordered  to  be  sold  for  the 
payment  of  the  debts  of  the  said  Ernst;  that  they  have  been 
&old  on  a  credit. 

That  the  title  of  the  said  Ernst  was  not  complete  to  a  portion 
of  the  property  sold  by  them,  but  which  part  is  not  designated, 
and  they,  therefore,  sold  only  his  interest  therein;  they  alledge 
that  the  law  is  unjust,  and  not  binding,  and  pray  that  whatever 
decree  is  made,  may  be  made  with  reference  to  such  portion  as 
the  title  was  incomplete  to. 

The  circuit  court  decreed,  that  out  of  the  proceeds  of  the 
sale  of  such  property,  the  appellants  should  pay  to  the  complain- 
ant, when  collected,  the  sum  of  seven  hundred  and  forty-two 
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vandalia,  dollars  and  eighty-eight  cents,  being  the  proceeds  of  the  sales  of 
Dec.  1829.  said  property  after  deducting  the  expenses  thereof.  To  reverse 
this  decree,  the  present  appeal  is  prosecuted. 

To  a  correct  determination  of  this  question,  it  will  be  neces- 
sary to  premise,  that  by  a  decision  of  this  court,  in  an  action  pro- 
secuted against  the  administrators  of  Ernst,  by  the  state  bank, 
and  for  the  very  debt  due  by  mortgage,  it  was  determined,  that 
a  debt  due  to  the  bank,  was  a  debt  due  to  the  state,  and  that 
under  the  provisions  of  the  recited  act,  the  debt  thus  due  by 
*  Laws  of  Ernst,  was  released.  By  the  provisions  of  that  act,*  the  state 
4  ' ""  '  released  the  estate  of  Ernst  from  the  payment  of  any  debts  due 
the  state,  and  transmitted  all  their  interest  therein  to  the  com- 
plainant. How  far  it  was  competent  for  them  to  authorise  a 
sale  of  all  the  real  estate  and  equitable  interests  of  the  intestate 
in  lands,  10  be  appropriated  to  the  contemplated  beneficent  ob- 
jects of  the  statute,  is  worthy  of  consideration. 

The  phraseology  of  the  act  is  general,  and  includes  all  the 
lands  and  equitable  interests  of  the  intestate  therein,  except 
parts  of  sundry  lots  contracted  to  be  conveyed, before  the  death 
of  the  intestate.  It  must  readily  be  perceived,  the  state  could 
not,  rightfully,  authorise  the  sale  of  the  estate  of  the  intestate, 
for  the  purposes  expressed  in  the  law,  only  so  far,  as  the  state 
had  a  legal  interest  in  them.  This  interest  no  where  appears 
in  the  act  itself,  but  the  allegations  of  the  bill  shew,  that  to  a 
portion  of  it,  the  bank  held  a  mortgage,  and  to  another  portion, 
the  state  had  the  title  in  itself.  So  far  then  as  the  bank  had  a  lien 
by  mortgage,  and  to  as  much,  as  the  fee  in  the  lands,  was  in  the 
state,  no  doubt  can  remain  of  the  power  of  the  state  to  order  the 
sale,  and  direct  the  appropriation  of  the  proceeds  of  the  sale,  to 
the  benevolent  purposes  intended  by  the  passage  of  the  law.  It 
does  not  appear  from  the  proceedings,  that  any  of  the  lots  enume- 
rated in  the  bill,  are  the  pans  of  sundry  lots  contemplated  in,  and 
excepted  from  sale  by  the  second  section  of  the  act.  If  such 
were  the  fact,  the  appellants  should  have  shewn  it  in  their  an- 
swer, to  have  exempted  them  from  the  operation  of  the  de- 
cree. 

They,  however,  only  aver,  that  to  a  portion  of  the  property- 
sold,  the  intestate  had  no  legal  title,  and  that  they  only  sold  the 
interest  of  the  intestate,  and  ask  therefore,  that  the  proceeds  oi 
such  parts,  without  specifying  what  parts  in  particular  they  are, 
be  exempted  from  the  operations  of  the  decree.  It  is  not  per- 
ceived that  the  decree,  from  an  inspection  of  the  proceedings 
themselves,  which  are  in  many  particulars,  too  general  and  inde- 
finite, to  a  critical  understanding  of  the  rights  of  the  parties,  is 
not  warranted  by  the  state  of  facts  presented  by  the  bill  and  an- 
swer, except  in  appropriating  the  proceeds  of  the  sale  of  the 
three  quarter  sections  of  land  purchased  of  the  United  States, 
on  which  the  first  instalment  has  only  been  paid.  These  ap- 
pear to  have  been  sold  for  the  sum  of  105  dollars,  and  ough'. 
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not  to  have  been  included,  and  for  so  much,  the  decree  is,  neces- 
sarily, erroneous. 

But  to  the  remainder,  it  seems  that  any  other  decision,  would 
involve  a  construction  of  the  act  of  1823.  at  war  with  its  whole 
spirit,  and  manifest  intent. 

The  proceeds  of  the  property  cannot  be  supposed,  upon  any 
principle  of  justice  or  right,  to  have  been  intended  to  revert  to 
the  creditors  of  Ernst  in  common.  The  state  has  furnished  the 
fund,  and  had  a  clear  right  to  direct  its  appropriation;  and  from 
the  moment  of  the  passage  of  the  act,  the  administrators  must 
be  considered,  as  vested  with  the  interest  of  the  state,  in  the 
lands  mortgaged  to  the  bank,  and  that,  to  which  the  state  had  not 
parted  with  its  title,  as  trustees  for  the  complainant.  The  vest- 
ing of  the  lands  in  the  administrators  for  the  purposes  of  sale, 
and  the  release  of  the  debt,  are  contemporaneous  acts,  and  al- 
though, as  to  the  intestate,  the  debt  was  released,  the  lien  on 
the  mortgaged  lands  was  not  thereby  released. 

The  law  never  contemplated,  even  if  the  lots,  to  which  the 
intestate  had  no  more  than  an  equitable  interest,  are  the  parts 
of  sundry  lots  authorised  to  be  conveyed  by  the  administrators, 
and  which  have  not  been  conveyed,  because  the  individuals  to 
whom  they  were  sold  by  the  intestate,  have  not  complied  with 
their  agreement,  should  be  sold  by  the  administrators,  and  the 
proceeds  thereof  appropriated  to  the  payment  of  the  claims  of 
the  common  creditors,  because  the  state  never  could  have  con- 
templated such  an  act  of  extraordinary  generosity,  as  to  appro- 
priate its  own  property,  to  the  payment  of  the  debts  of  any  in- 
dividual. Neither  the  letter  nor  spirit  of  the  law,  warrants 
such  an  inference. 

The  court  are,  so  far  as  they  can  consistently  with  the  lan- 
guage of  the  statute,  bound  to  give  it  such  an  exposition  as  will 
best  carry  its  intentions  into  effect.  This  can  only  be  done,  by 
giving  to  the  complainant  the  benefit  of  the  proceeds  of  the 
sales  of  the  property,  as  made  by  virtue  of  the  order  of  the 
circuit  court,  with  the  exception  of  the  three  quarter  sections 
named. 

The  judgment,  or  decree  of  the  circuit  court,  for  the  sum  of 
eight  hundred  and  seventy-three  dollars  CG  cents,  to  be  recov- 
ered of  the  defendants  in  the  court  below,  is  affirmed,  to  be 
paid  out  of  the  proceeds  of  the  sale  of  the  property  named  in 
the  bill,  excepting  the  N.  E.  qr.  21,  6N.1W.  S.  E.  12, 6  N. 
I  W.  N.  E.  36,  7  N,  1  W.,  which  sold  for  105  dollars;  and 
so  much  of  the  decree,  as  directs  the  proceeds  of  these  lands  to 
be  paid  to  the  complainant,  is  reversed.  The  costs  of  the  ap- 
peal to  be  divided  between  the  parties,  and  judgment  entered 
in  conformity  to  this  opinion. 

Brown,  for  appellants. 


VANDALIA, 
Dec.  1829. 
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32 


&W  CASE£  IN  THE  SUPREME  COURT 

VAN  DA  LI  A, 

Dec  1829. 

.    John  McLean,  (Appellant, 

against 
Joseph  B.  Emerson,  Appellee. 

(APPEAL  FHOxM  GALLATIN.) 

Tlieactofthe  Opinion  of  the  Court  by  Justice  Smith.  This  is  an  appeal 
ioin  March'  from  the  decision  of  the  Gallatin  circuit  court,  on  a  motion  to 
ting  replevin  (luasn  a  replevin  bond  entered  into  by  appellant  in  1819,  as  se- 
bonds,  decia-  curity,  which  motion  the  circuit  court  oveiruled. 
ringthatsuch  The  grounds  of  error  relied  on  for  the  reversal  of  the  judg- 
bex  tit  men*  °f  ^ie  court  below,  may  be  embraced  in  two  points: 
the  sheriff,  X»  Whether  the  bond  is  void  because  taken  in  the  name  of 
does  notmean  the  plaintiff  in  the  original  action. 

that  the  she-  o  Whether,  in  other  respects,  the  provisions  of  the  statute  of 
the  obliffeein  1S19,  respecting  replevin  bonds,  have  been  complied  with, 
such  bonds,  By  the  first  section  of  the  act  for  the  relief  of  debtors,  ap- 
thewordyex-  proved  March  22d,  1819,*  it  is  declared,  "  that  all  executions 
meaning-  no-  wmcn  now  are? or  hereafter  may  be  issued  on  any  judgment  or 
thing  more  judgments,  which  heretofore  have  been,  or  hereafter  may  be  re- 
than  a  mak-  covered  or  given,  the  defendant  or  defendants  shall  be  permit- 
mg  and  deli-  ^e(j  |-0  rep]evv  the  same  for  twelve  months,  upon  executing  bond, 
officer  nam-  m  double  the  amount  of  the  execution,  with  sufficient  security 
ed,  and  such  or  securities  to  the  sheriff  of  the  county,  conditioned  for  the 
bonds  made  payment  of'  the  amount  of  such  execution,  with  legal  interest, 
the%laintiff  anc*  a^  C0Si:s  *na*-  maJ  accrUe  thereon,"  unless  the  plaintiff  has 
in  the  origi-  previously  authorised  the  sheriff  to  take  certain  bank  notes,  enu- 
»al  action, are  merated  in  the  statute,  which  bond  is  to  be  deposited  by  the  she- 
legally    exe-  r[ff  m  £ne  office  of  the  clerk  of  the  circuit  court.     Ii  is  further 

C 1 1 1 0  f 1 

Inareple-  provided,  that  such  bonds  shall  have,  in  all  respects,  the  force 
vy  bond,  the  and  effect  of  judgments  of  record,  and  be  subjected  to  be  pro- 
feesof  theof-  ceeded  on  in  like  manner.  Under  the  first  section,  it  is  conten- 
der are  cor-  j  i  ^  ^  tj  ■  bonci  g^ould  have  been  taken  in  the  name  of  the 
redly  insert-  '.  „  .  •  .     .„  .    . 

ed,  and  it  is  sheriff,  and  that  being  in  the  name  ot  the  plaintiff,  it  is,  tor  that 
regular,  tho'  reason,  void. 

it  should  be       r^he  act  declares,  that  the  bond  shall  be  executed  to  the  she- 
double  the  a-  riff?  Dut  does  it,  because  the  statute  requires  it  to  be  executed 
mount  of  the  to  the  sheriff,  necessarily  imply,  that  the  sheriff  is  to  be  the  obli- 
judgment.      gee  in  the  bond?    Does  the  term,  "executed,"  imply  any  thing 
*  Laws  of  more  than  a  making  and  delivery  of  the  bond  to  the  officer  na- 
1819,  p.  159.  med,  and  is  it  not  used  in  a  synonimous  sense?     Can  the  term, 
"executed,"  imply,  that  the  sheriff,  who  is  no  party  in  the  ori- 
ginal actior,,  and  who  has  no  interest  in  the  judgment,  shall 
thus  become  the  plaintiff  in  a  judgment  to  be  subsequently  en- 
tered up  upon  the  bond,  and  become  entitled  to  control  that 
judgment,  receive  the  avails  thereof,  and  no  provision  be  made 
for  his  accounting  to  the  creditor,  for  the  proceeds  of  the  judg- 
ment to  be  thus  received  ? 
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The  statute,  it  will  be  perceived,  has  not  required  the  sheriff  vandalia, 
to  make  an  assignment  of  the  bond,  as  is  always  provided,  where    Dec.  1829. 
bonds  are  taken  by  a  sheriff  for  the  benefit  of  third  persons  in    s^^<^**/ 
his  name,  and  in  the  absence  of  such  a  provision,  and  when  no      McLean 
possible  reason  can  be  given,  why  the  legislature  should  have     j^usasos 
intended,  that  the  sheriff  should  be  the  obligee  in  the  bond,  it  is 
seriously  contended  that  the  bond  is  void,  because  the  name  of 
the  plaintiff  in  the  original  cause,  is  inserted  in  the  bond  as  the 
obligee. 

If  such  a  construction  were  sanctioned,  it  would  involve  the 
incongruity  of  subjecting  the  defendant,  in  the  first  action, 
to  two  judgments  for  the  same  cause,  in  right  of  different  par- 
ties, and  place  the  legal  rights  of  the  creditor,  under  the  dispo- 
sal and  entire  control  of  one,  having  no  possible  right  or  inter- 
est, in  the  original  judgment. 

The  legislature  could  never  have  contemplated  such  an  ab- 
surdity, and  it  ought  not,  from  any  ambiguity  in  the  statute,  to 
be  inferred. 

The  objects  and  reasons  of  the  statute,  clearly  imply,  that 
the  sheriff  is  only  to  receive  the  bond,  and  by  executing  the 
bond  to  the  sheriff,  no  more  than  a  making  and  delivery  to  that 
officer  of  a  bond,  could  have  been  intended,  supposing  that  it 
would  be  in  the  name  of  the  plaintiff  in  the  original  execution, 
of  course.  This  inference  is  also  to  be  drawn  from  the  provis- 
ion, requiring  him  to  deposit  the  bond  in  the  clerk's  office.  The 
taking  of  the  bond  in  the  name  of  the  plaintiff  in  the  original 
cause,  is  conformable  to  the  relation  and  right  of  the  respective 
parties,  and  is  in  accordance  with  the  spirit  and  intention  of  the 
statute.  Such  has  been  the  constant,  and  I  believe,  uniform 
practice  under  the  statute,  and  the  correctness  of  it,  has  never 
before  been  questioned.  Such  is  the  course  pursued  in  the 
state  of  Kentucky;  and  one  provision  of  their  statutes  relating 
to  replevins,  is,  in  this  very  point,  equally  ambiguous;  indeed, 
it  says  that,  the  party  may  replevy,  by  a  giving  bond  with  appro- 
ved security  to  the  officer,  to  pay  the  amount  of  debt,  interest,  and 
costs  of  such  execution  to  the  plaintiff"."  According  to  the.,  con- 
struction contended  for  by  the  appellant,  it  might,  with  the 
same  propriety,  be  urged,  that  the  bond,  under  this  clause  of 
their  statute,  ought  to  be  taken  to  the  officer.  Yet  neither  un- 
der this  clause  of  the  Kentucky  statute,  nor  any  other  relating 
to  replevin  bonds,  is  it  the  practice. 

Under  the  second  point,  it  is  also  urged,  that  the  bond  is  ta- 
ken for  more  than  double  the  amount,  and  that  the  sheriff's  fees 
are  included.  The  fees  of  the  officer  are  correctly  inserted. 
The  statute  authorises  all  costs  arising  on  the  execution,  to  be 
included,  and  the  insertion  of  a  sum  greater  than  required,  has 
been  assented  to  by  the  obligors  in  the  bond,  and  cannot  now 
be  urged  by  them  as  error.  Independently  of  these  considera- 
erations,  the  appellant  has  clearly  concluded  himself  by  his  own 
act  and  gross  neglect.     The  replevin  bond  was  executed  in  Sep- 
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VAKDAiiiA,  temoer,  1819,  and  in  November,  1820,  execution  was  sued  out; 
Dec.  1829.  between  this  time,  and  up  to  the  7th  of  March,  18*26,  a  period 
of  more  than  five  years,  various  other  executions  were  sued  out 
and  levied  on  the  property  of  all  the  defendants,  and  in  one  in- 
stance, the  appellant  caused  the  property  of  the  principal  debt- 
or to  be  released  from  execution,  and  tendered  real  estate  of  his 
own  for  such  purpose,  and  in  lieu  thereof,  which  was  received. 
It  also  appears,  that  under  some  of  these  executions,  the  sum  of 
330  dollars,  has  been  collected.  Under  every  view  of  the  facts 
in  this  case,  and  the  statute,  under  which  the  bond  has  been  ta- 
ken, we  are  constrained  to  say,  that  the  bond  has  been  rightly 
taken,  that  nothing  appears  to  vitiate  it,  and  that,  more  especi- 
ally, from  the  great  delay  and  acquiescence  of  the  appellant 
himself  in  the  proceedings,  he  has  himself  waived  all  possible, 
benefit. of  the  exceptions  taken,  even  if  they  were  tenable. 

The  judgment  below  is,  therefore,  affirmed  with  costs. 

Judgment  affirmed*. 

Eddy,  for  appellant. 

Gateivood,  for  appellee. 


James  M.  Duncan,  Plaintiff  in  error. 

against   ■ 
Clement  B.  Fletcher,  Defendant  in  error. 

(ERROR  TO  FAYETTE.) 

Parties,  who  Opinion  of  the  Court  by  Justice  Smith.  This  is  a  case  of  re- 
agree  to  sub-  ference  of  a  suit  in  the  circuit  court  of  Fayette,  by  consent  of 
rarbHr'atione  Par^es5  under  the  fourth  section  of  the  <4  Act  regulating  arbitra- 
will  be  gov-  tions,  and  references,"  approved  6th  of  January,  1827,  and 
erned  by  brought  into  this  court  by  writ  of  error.  Two  grounds  are  as- 
their  agree-  sume(i  as  cause  of  error  and  relied  on,  for  the  reversal  of  the 

merit,  and  it   .     ,  ,     c  ,.         .        .,  , 

one      party  judgment  of  the  circuit  court: 

stands  by,  &       1.  That  it  does  not  appear  on  the  face  of  the  award,  that 

suffers  judg-  the  arbitrator  was  sworn. 

entered"  on      ^'  ^  ^oes  no^  aPPear  on  what  day  the  award  was  made. 

the  award,  to      To  determine  the  questions  presented  for  the  decision  of  the 

which  tech-  court,  it  will  be  necessary  to  refer  to  the  terms  of  the  agree- 

nical  Je,cj  ment  under  which  the  reference  was  made.  The  agreement 
tions     could  ....  t     r  ,,  ° 

be  made. this  ls  m  ltle  words  tollowing,  viz: 

court  willnot  It  is  agreed  between  the  parties  in  this  case,  that  the  same  be 
interfere  to  referred  to  James  Black,  and  that  the  books  of  C  B.  Fletcher 
iudffment. '  snau  De  evidence  of  the  correctness  of  said  account  on  the  part 
Where  no  of  the  plaintiff,  and  so  far  as  they  may  make  for  the  defendant, 
fraud  ischar-  and  that  the  award  of  the  said  James  Black,  shall  be- entered 
Ice°auedsr-  UP  as  ^e  ju(^gment  °f  the  court.  It  is  further  agreed,  that  said 
ed,  the  court  accounts  shall  be  adjudicated,  upon  Saturday,  the  29th  of  Sep- 
will  presume  that  the  referee  was  sworn,  if  the  fact  does  not  appear  on  the  award. 
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tember,  instant,  whether  the  said  parties  are,  or  are  not  present,  v  and  am  A, 

And  it  is  further  agreed,  that  all  evidence  which  might  be  re-  1)ec- 1829- 

ceived  in  this  court,  shall  be  examined   by  the  said  arbitrator  ^^^^^^ 
who  may  call  in  a  proper  officer  to  swear  witnesses.  DraCAI1 

giffned       '  J-  M-  Duncan.  Fletcher. 

5       '  .  W.  II.  Brown,  for  plaintiff. 

By  this  agreement,  it  does  not  appear  that  the  parties  requir- 
ed the  referee  to  be  sworn,  before  acting  on  the  matters  submit- 
ted to  him;  nor  by  his  report,  does  it  appear,  affirmatively,  that 
he  was  not  sworn.  If  the  reference  be  considered  as  a  mere 
matter  of  consent,  and  not  under  the  statute,  then,  so  far  as  it 
regards  the  necessity  of  the  referee  being  sworn,  before  acting  on 
the  matters  submitted  to  his  decision,  the  parties  have,  them- 
selves, manifestly,  waived  that  necessity,  by  their  agreement. 
But  I  am  disposed  to  consider  the  reference  as  made  under 
the  fourth  section  of  the  act  above  quoted. 

By  the  6th  section*  of  that  act,  it  is  declared,  that  each  arbitra-     *  Rev-  code 

-  ,-■'■•.  f       1  QO7' 

tor  and  referee,  shall,  before  proceeding  to  the  duties  of  his  ap-  °  '>  P 

pointment,  take  an  oath  or  affirmation,  faithfully  and  fairly  to 
hear,  examine  and  truly  to  award  or  report,  on  the  matters  sub- 
mitted to  him.  It  was  necessary,  no  doubt,  that  he  should  have 
taken  the  oath  required,  but  whether  such  oath  has,  or  has  not 
been  taken,  cannot  be  ascertained  from  the  face  of  the  report 
of  the  referee;  it  may,  or  may  not,  have  been  done. 

If  the  defendant  in  the  court  below,  wished  to  have  ascertain- 
ed that  fact,  and  considered  it  material  to  the  decision  of  the 
cause,  the  objection  ought  to  have  bfen  there  made,  because  it 
did  not  so  appear;  or  he  might,  by  affidavit,  have  shewn  the  fact 
himself,  and  thus  impeached  the  report;  or  he  should,  at  the 
time  of  filing  the  report,  have  objected  to  the  rendition  of  a  judg- 
ment upon  it,  because  of  the  absence,  in  the  report,  of  an  aver- 
ment that  the  referee  had  been  sworn.  This  was  not  done; 
neither  course  was  pursued. 

The  court  is  in  justice  bound  to  presume,  that  the  requisition 
of  the  law  has  been  complied  with,  after  the  party  has  stood  by, 
and  neglected  to  make  his  exceptions,  which  are,  in  a  great 
measure,  merely  technical. 

It  ought  to  presume,  in  a  case  like  the  present,  where  no  in- 
justice is  charged  to  have  been  done,  where  no  fraud,  partiality 
or  mistake  is  alledged  in  the  conduct  of  the  referee,  or  his  de- 
terminations, and  for  ought  that  appears,  the  report  is  both  ac- 
curate and  just  as  to  the  amount  awarded,  that  the  oath  requi- 
red, has  been  taken. 

It  was  in  the  power  of  the  party  in  the  court  below,  to  have 
raised  the  objections,  and  indeed,  to  have  contradicted  the  report, 
or  impeached  the  conduct  of  the  referee,  if  just  cause  had  ex- 
isted. He,  however,  lies  by,  and  suffers  judgment  to  be  entered 
without  opposition.  Had  the  objections  been  raised  in  the  court 
below,  it  would  have  given  the  plaintiff  an  opportunity  to  have 
made  the  report,  in  respect  to  the  objections  urged,  conformable 


254  CASES  IN  THE  SUPREME  COURT 

vandalia,  to  the  fact,  and  to  have  inserted  in  the  report,  the  averment  of 
Dec  1829    the  oath  having  been  taken. 

v-^^v-s*fc'/       The  same  view  is  taken  of  the  second  objection.     The  award 
Duncan      jg  no^  reqUjre(j  to  be  made  on  any  day,  but  the  adjudication,  as 
Fletcher,    it  is  termed  in  the  agreement,  is  to  be  on  a  particular  day,  wheth- 
er the  parties  are  present  or  not,  and  the  evidence  to  be  exam- 
ined, is  the  books  of  the  plaintiff  only,  and  by  which,  the  precise 
amount  due,  is  to  to  be  determined  by  the  referee.     The  report 
does  not  aver,  that  the  referee  did  adjudicate  the  matter  in  dis- 
pute on  that  day,  it  is  true,  but  was  it  really  necessary  that  it 
should  be  done?     The  necessity  for  it  is  not  perceived,  and  even 
if  it  were,  the  objection  ought  to  have  been  made  in  the  court 
below,  so  as  to  have  afforded   the  plaintiff  an  opportunity  to 
have  shewn  the  fact.     The  defendani  might  have  shewn,  as  has 
been  before  suggested,  that  it  was  done  on  a  different  day,  and 
thus  impeached  the  report;  it  has  not  been  done,  and  the  ab- 
sence of  the  averment,  ought  not  now,  when  such  opportunity 
could  not  be  afforded,  to  operate  to  the  prejudice  of  the  plain- 
tiff.    The  court  is  bound  to  presume,  that  the  condition,  pre- 
scribed for  the  observance  of  the  referee,  has   been  complied 
with.     In  support  of  this  rule,  I  refer  to  a  case  decided  in  New 
York,  reported   in   17  Johnson,  461,  where  it  is  determined, 
"  that  in  a  cause  referred  by  the  agreement  of  the  parties  to  three 
referees,  who,  or  any  two  of  them  were  to  report,  and  two  only 
of  the  referees  signeci  the  report,  which  stated  that  the  subscri- 
bers having  heard  the  proofs  and  allegations  of  the  parties, 
find,"  &c,  on  a  writ  of  error  brought  on  a  judgment  entered  on 
the  report;  it  will  be  presumed  that  all  the  referees,  met  and 
heard  the  parties,  though  two  only  signed  the  report,  nothing 
appearing  to  the  contrary  on  the  record;  but  if  the  fact  were 
otherwise,  the  objection  ought  to  be   raised  in  the  court  below 
on  the   coming  in  of  the  report,  and   not  in  the  court  of  er- 
ror, which  can  only  look  to  the  record.     The  present  case,  man- 
ifestly falls  within  the  reasons  of  this  decision,  and  is  indeed  a 
case  analogous  in  principle.     The  judgment  of  the  circuit  court 
must,  therefore,  be  affirmed  with  costs,  (a) 

Judgment  affirmed. 
Hall)  for  plaintiff  in  error. 

Brown,  for  defendant  in  error. 

(a)  Chandler  v.  Gay,  page  Croimvell  r.  March,  page 
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Present     WILLIAM  WILSON,  Chief  Justice. 
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Alexis  Phelps,  Appellant, 

against 
Robert  R.  Young,  Appellee* 

(APPEAL  FROM  ADAMS.) 

Opinion  of  the  Court  hy  Justice  Smith.  This  is  an  appeal  Under tlieat> 
from  the  Adams  circuit  court.  The  grounds  relied  upon  for  a  of^^Jhich 
reversal  of  the  judgment  of  the  circuit  court,  are,  requires  that 

1.  The  insufficiency  of  the  affidavit  required  by  the  provis-  the  amount  & 
ions  of  the  act  authorising  the  suing  out  of  attachments.  nature  of  the 

inclcutcdntss 

2.  The  alWged  irregularity  in  the  mode  of  taking  the  depo-  shouldbespe- 
sitions  which  were  read  on  the  trial.  cified,  in  the 

The  proceeding  must  be  considered  as  one  against  a  non-re-  affidavit,  it  is 
sident  debtor,  and  all  the  forms  of  the  statute  appear  to  have  s"ate  that  the 
been  complied  with,  unless  the  affidavit  upon  which  the  at-  non-resident 
tachment  was  sued  out,  should  be  defective  in  not  sufficiently  "is  justly  in- 
specifying  the  nature  of  the  indebtedness.    The  statute  requires*  p^ftiff    ]n 

the  sum  of  § ,  by  his  certain  instrument  in  writing  signed  by  him." 

Upon  an  order  for  a  change  of  venue  and  granted,  but  before  the  record  is  removed, 
an  affidavit  of  the  materiality  of  witnesses  for  the  purpose  of  taking  their  depositions,  is 
properly  made  in  the  circuit  court  of  the  county  where  the  suit  is  brought,  and  the  com- 
putation of  time  and  distance,  must  be  made  from  that  county. 

It  Is  not  necessary  that  the  magistrate  should  state,  the  time  and  place  of  taking  the  de- 
positions. *  Rev.  Code  of  2827,  page  66. 
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Phelps 


vandalia,  that  the  plaintiff  in  the  attachment  shall  specify  in  his  complaint? 
Dec.  1830.  on  oath  or  affirmation,  the  amount  and  nature  of  the  indebted- 
ness of  the  defendant.  The  deposition  sets  out  that  Phelps  is 
justly  indebted  unto  the  plaintiff  "  in  the  sum  of  fourteen  hund- 
Yotriro.  re&  dollars  by  his  certain  instrument  of  writing  signed  by  him;" 
and  the  question  is  thus  presented  for  determination,  whether 
this  is  the  description  of  specification  intended  by  the  statute. 
It  would  seem  at  a  first  examination  of  the  object  of  the  act, 
that  there  was  not  that  compliance  with  its  spirit  in  the  speci- 
fication given,  as  its  framers  intended,  but  when  it  is  recol- 
lected, that  the  plaintiff  has  filed  his  declaration,  in  which  the 
entire  cause  of  action  is  fully  set  forth,  the  objection  loses  its 
force;  and  the  more  completely  so,  as  the  defendant  did,  at  no 
time,  in  the  court  below,  except  to  the  sufficiency  of  the  affidavit 
for  the  cause  now  alledged,  or  for  any  other. 

The  objections,  as  to  the  irregularity  in  taking  the  deposi- 
tions, is  equally  untenable.  Upon  the  death  of  the  magistrate 
before  whom  the  depositions  were  to  have  been  taken,  the  ma- 
gistrate to  whom  the  docket  of  the  deceased  magistrate  was 
transferred,  might  have  proceeded  to  take  them,  but  the  plain- 
tiff took  the  precaution  to  give  a  further  notice  of  the  death  of 
the  magistrate,  and  that  the  examination  of  the  witnesses  would 
take  place  before  another  magistrate  at  the  same  place  and 
hour,  and  to  whom  the  docket  and  papers  of  the  deceased  ma- 
gistrate had  been  transferred.  The  affidavit  of  the  materiality 
of  the  witnesses,  was  properly  filed  in  the  circuit  court  of  Jo 
Daviess  county,  before  the  removal  of  the  record,  altho'  the 
change  of  venue  had  been  awarded  to  Adams  county.  The 
witnesses  were  then  to  have  been  examined,  and  the  computa- 
tion of  time  and  distance  must  be  computed  from  that  cotmty, 
and  not  from  Adams  county.  The  further  objection,  that  the 
magistrate  did  not  state  the  time  and  place  of  taking  the  depo- 
*  Rev. laws  sitions,  is  one  wholly  immaterial.* 

of  1817,  p.  ^g  tne  proceedings  are  manifestly  against  a  non-resident  debt- 
or, the  objection,  that  it  is  not  stated  in  the  affidavit  of  the 
plaintiff,  that  "  the  defendant  had  departed  from  this  state  with 
the  intention  of  having  his  effects  and  personal  estate  removed 
without  the  limits  of  this  state,"  is  wholly  inapplicable  and  un- 
tenable. 

1  am  of  opinion  that  the  cause  has  been  rightly  decided,  and 
that  the  judgment  of  the  circuit  court  ought  to  be  afiirmed  with 
costs. 

Judgment  affirmed* 
JJ'm.  Thomas,  for  appellant. 


Strode  and  Gavarly,  for  appellee. 
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VANDALIA, 

Dec.   1830. 


The  People,  &.c.  Plaintiff  in  error.  The  Peopie. 

against  v- 

Fernando  D.  Slayton,  Defendant  in  error. 

(ERROR  TO  ADAMS.) 

Opinion  of  the  Court  by  Justice  Smith.     The  question  presen-   Upon  an  in- 

ted  to  the  court  in  this  cause,  is  one  of  some  novelty.     From  the  dictment 

record,  it  appears  that  the  defendant  in  error  in  the  court  be--  cognizance 

low,  became  bound  in  a  recognizance,  for  the  appearance  of  entered  into 

one  McCrany,  before  the  circuit  court  of  Adams  county,  at  a  by  a  person 

future  day,   at  his  own  request,  the  defendant  not  appearing.  Jesujje^ 

Whether  the  principal  in  the  indictment  had  ever  been  arrest-  ance  of  the 

ed  or  appeared  in  court,  is  not  to  be  collected  from  the  record,  party  indict- 

and  the  court  cannot  presume  that  he  was  ever  in  custody.     If  ed  who  has 

i  not  uccn  scr° 

it  were  so,  the  record  should  have  shewn  it,  but  the  presump-  Ved  with  pro- 

tion  is,  that,  as  the  recognizance  follows  the  caption  in  the  re-  cess,  &.  who 

cord,  it  is  not  so,  and  for  the  further  reason,  that  the  rccogni-  d(,es  ,;.ot  aP- 

zance  is  given  by  the  defendant  only.  othgalory^ 

To  the  scire  facias  sued  out  on  this  recognizance,  the  defend-  upon     such 

ant  filed  a  general  demurrer,  and  a  joinder  was  filed  on  behalf  person. 

of  the  plaintiff.     The  circuit  court  sustained  the  demurrer,  be-  where.   |!ie 

,i  ,  ,      ..,    .,  .       .      ,  person  mdic- 

cause  the  principal  was  not  joined  with  the  security  in  the  rccog-  tt:ti;  has  once 

Ilizance.  .  entered  into 

As  it  cannot  be  ascertained  whether  the  defendant  was  ever  a    recogmz- 
in  custody,  we  are  constrained  to  say,  that  there  was  no  obli-  *"°t*y  one  j^ 
gation  on  the  part  of  the  principal  to  enter  into  a  recognizance  terwards 
with  a  surety,  and  as  the  principal  was  not  bound,  the  mere  vol-  from  a  sure  - 
untary  act  of  a  third  person  in  doing  so,  is  not  obligatory.     If  it  K^ndin^ 
were  otherwise,  it  might  place  the  individual  indicted,  under  a 
condition  to  which  he  had  never  assented.     The  surety  is  the 
keeper  of  the  person  of  his  principal,  and  might  control  his  per- 
son without  his  assent,  if  the  principle  be  recognized,  that  one, 
without  the  assent  of  the  principal,  may  thus  enter  into  a  recog- 
nizance for  his  appearance.     It  might  be  carried  further.    The 
principal  being  under  no  obligation  to  appear  at  the  time  requi- 
red by  the  condition  of  the  recognizance  thus  entered  into,  he 
is  rightfully  absent,  and  yet  a  forfeiture  of  the  recognizance 
happening,  and  a  recovery  for  the  breach  being  had  against  the 
voluntary  surety,  he  may  recover  back  of  the  principal,  the 
amount  of  the  forfeiture,  if  the  recognizance  be  obligatory  on 
the  part  of  the  surety.     Such  consequences,  it  would  seem, 
must  inevitably  fiow  from  a  decision  which  should  establish  the 
validity  of  a  recognizance  entered  into  under  such  circumstan- 
ces. 

It  is  not,  however,  to  be  understood}  that,  where  the  princi- 
33 
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vandalia,  pal  has  ever  entered  into  a  former  recognizance,  the  taking  a 
Dec  1830.    separate  one  afterwards  from  a  surety,  would  not  be  binding, 
S-*P^V^**/    because  cases  might  arise,  in  which  it  might  be  impossible  to  pro- 
Rust        cure  tjie  attendance  of  the  principal,  and  where  it  might  be 
Fhothikg-    ^tended  with  great  hardship,  and  be  productive  of  oppression. 
ha?*  &  Fobt.  In  such  cases,  if  from  sickness,  or  other  unavoidable  casualties, 
the  principal  cannot  appear,  and  a  surety  is  willing  to  enter  into 
a  recognizance  for  his  appearance  to  save  the  forfeiture  of  a  for- 
mer one,  there  can  be  no  doubt,  that  it  would  be  obligatory. 
The  present  case,  however,  being  clearly  distinguishable  from 
such  an  one,  the  judgment  of  the  circuit  court  must  be  affirmed. 

From  this  opinion  Justice  Lockwood  dissents. 

Judgment  affirmed. 

Attorney  General,  for  plaintiff  in  error. 

Cavarly,  for  defendant  in  error. 


Bradley  Rust,  Plaintiff  in  etror, 

against 
Frothingham  and  Fort,  Defendants  in  error. 

(ERROR  TO  MONROE.) 

A  variance  Opinion  of  the  Court  by  Justice  Lockwood.  This  was  an  ac- 
between  the  tion  of  debt,  commenced  in  the  Monroe  circuit  court  by  Fro- 
wn t  and  de-  thingham  and  Fort  against  Rust,  on  a  record  of  a  judgment  ob- 
not  be  rea-  taincd  in  the  state  of  New  York.  The  declaration  is  in  the  usu- 
ched  by  de-  al  form.  The  defendant  below  demurred  to  the  declaration, 
murrer  f0  which  there  was  a  joinder.     The  demurrer  was  overruled, 

cannot  °loolc  ana<  ^e  declaration  held  to  be  good.  Subsequently,  the  defend- 
at  a  record  ant  pleaded  mil  ticl  record,  payment  and  a  special  plea,  alledg- 
which     was  jng  that  no  service  of  process  had  been  made  on  defendant  be- 

mtroducedas  jow  m  ]vjew  York,  and  that  the  appearance  stated  in  the  record 

evidence    id 

the  court  be-  to  have  been  for  defendant  by  attornies  in  the  New  York  court, 

low,    unless  was  without  the  authority  of  defendant.     To  this  last  plea  the 

the  same  is  plaintiffs  below  demurred,  and   the  demurrer  was  sustained. 

made  a  part  * 

of  the    record  by  bill  of  exceptions. 

A  record  from  another  state  is  conclusive  evidence  of  the  debt  claimed — it  imports  ab- 
solute verity,  and  nothing  can  be  alledged against  it. 

A  plea  to  an  action  of  debt  upon  a  record,  stating  "  that  the  defendant  bad  not  been 
served  with  process,  had  never  appeared,  or  authorised  an  attorney  to  appear  for  him," 
would  be  good,  yet  if  the  record  shews,  that  he  did  appear,  &c.  the  record  cannot  be 
contradicted  by  evidence. 

The  appearance  of  an  attorney  without  authority,  is  good. 

A  writ  of  enquiry  is  not  necessary  in  any  case,  where  the  damages  can  be  ascertained 
by  computation 
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Subsequently,  the  defendant  withdrew  the  pica  of  payment,  and  vandalia, 
the  court  tried  the  issue  of  nul  tiel  record,  which  was  found  for    Dec.  1830. 
the  plaintiffs,  and  judgment  rendered  for  the  debt  mentioned  in  s-*^v-,w-/ 
the  declaration,  amounting  to  254  dollars  GO  cents,  and  also  gave        R?ST 
damages  amounting  to  100  dollars,  being  less  than  six  per  cent.    Fao-rliiNc- 
interest  on  the  debt,  from  the  rendition  of  the  judgment  in  ham  &  Fort. 
New  York,  to  the  rendition  of  the  judgment  below.     To  re- 
verse this  judgment,  a  writ  of  error  has  been  brought  to  this 
court. 

A  variety  of  errors  have  been  assigned,  which  will  be  noticed 
in  the  order  they  were  argued. 

1.  It  is  assigned  for  error,  that  the  court  below  overruled  the  de- 
fendant's demurrer  to  the  plaintiffs'  declaration.  The  reason  ur- 
ged for  sustaining  the  demurrer  was,  that  there  was  a  few  cents  dif- 
ference between  the  statement  of  the  debt  in  the  writ  and  in  the 
declaration.  Can  this  variance  be  reached  by  demurrer?  The 
practice  of  courts  for  a  long  time,  has  been  to  give  relief  against 
irregular  process  by  motion,  and  no  good  reason  is  perceived 
why  this  long  established  practice  should  be  varied  from.  It  is 
also  a  rule  of  practice,  that  if  a  party  appears  and  pleads,  a  vi- 
cious process  is  aided.  The  objection,  however,  to  the  process 
was  such,  that  the  court  below  would  have  permitted  it  to  be 
amended.  A  demurrer  only  goes  to  the  sufficiency  of  the  dec- 
laration, and  that  being  good  on  its  face,  the  demurrer  was  pro- 
perly overruled. 

2.  It  is  also  assigned  for  error,  that  the  plea  of  nul  tiel  record, 
was  found  for  plaintiff  below.  Whether  this  issue  was  cor- 
rectly decided,  cannot  be  ascertained  by  this  court.  If  the  de- 
fendant wished  to  have  excepted  to  the  record  introduced  as 
evidence  in  the  court  below,  he  should  have  taken  a  bill  of  ex- 
ceptions. 

3.  That  the  defendant's  special  plea  was  decided  to  be  bad. 
This  plea  admits  that  the  record  states  that  attornies  did  appear 
for  defendant  and  defend  the  suit.  Can  a  party  aver  any  thing 
which  contradicts  the  record?  A  record  imports  absolute  veri- 
ty, and  nothing  can  be  averred  against  it.  This  court  has  re- 
peatedly decided,  that  the  records  of  sister  states  are  to  be  con- 
sidered  as  conclusive  evidence,  unless,  perhaps,  in  cases  where 
from  the  record  and  proceedings,  it  should  appear  that  the  par- 
ty had  no  notice.  If  the  plea  in  this  case  had  only  averred  that 
he  had  not  been  served  with  process,  and  that  he  had  never  ap- 
peared, or  authorised  an  attorney  to  appear  for  hirp?  the  plea 
would  probably  have  been  good.  Yet,  on  the  trial  of  the  cause, 
if  the  record  shewed  either  a  service  of  process,  or  an  appear- 
ance by  attorney,  the  defendant  would  not  have  been  permitted 
to  contradict  the  record  by  evidence.  But  this  plea  admits  that 
the  record  shews  an  appearance  by  attorney,  and  then  denies 
the  truth  of  the  averment  in  the  record-  This  cannot  be  done. 
The  presumption  in  favor  of  records,  is,  that  the  court  where 
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vand alia,  the  cause  is  tried,  will  not  permit  an  attorney  to  appear  unless 
Dec   1830.    they  are  satisfied  that  he  has  authority  from  the  party.     This 
rule  is  necessary  for  the  safety  and  validity  of  judicial  proceec- 
^ST        ings.     Should  an  attorney  appear  for  a  party  without  authority, 
FnoTiiiNB-    be  would  he  liable  in  damages  to  the  party  injured,  and  would 
ham  &  FoitT.  also  subject  himself  to  be  punished  for  a  contempt.     This  is  con- 
sidered sufficient  to  protect  parties  from   the  officious  interfer- 
ence of  attornies.     Should  an  attorney,  however,  appear  with- 
out authority,  and  the  party  sustain  an  injury  beyond  the  abili- 
ty of  the  attorney  to  compensate,  it  is  probable  that  a  court  of 
equity  might  set  aside  a  judgment  obtained   in  consequence  of 
such  wrongful  appearance;  but  at  law,  the  appearance  is  good, 
and  cannot  be  contradicted. 

4.  It  is  also  assigned  for  error,  that  the  court  entered  iudg- 
ment  for  damages  without  calling  a  jury,  or  issuing  a  writ  of 
enquiry.  A  writ  of  enquiry  at  common  law,  only  issues  where 
the  judgment  is  interlocutor}7,  but  the  judgment  in  debt  is  final. 

A  writ  of  enquiry  is,  however,  unnecessary  in  any  case,  where 
the  damages  can  be  ascertained  by  computation.  Our  statute 
does  not  apply  to  this  case.  Had  the  plaintiff  averred  in  his 
declaration,  that  he  was,  by  the  laws  of  New  York,  entitled  to 
a  higher  rate  of  interest,  than  he  was  entitled  to  by  the  laws  of 
this  state,  there  then  would  have  been  a  propriety  in  calling  a 
jury  to  ascertain  what  interest  was  allowed  in  New  York;  but 
even  in  such  case,  the  court  would  have  a  right  to  ascertain  the 
fact,  and  give  the  damages  without  the  intervention  of  a  jury. 
This  objection  then,  forms  no  ground  of  error. 

The  other  errors  assigned  are  not  deemed  of  sufficient  im- 
portance to  require  any  notice.  The  errors  assigned,  being,  in 
the  opinion  of  the  court,  insufficient,  the  judgment  is  affirmed 
with  costs.  («) 

Judgment  affirmed.. 

Semplc  and  Brcese,  for  plaintiff  in  error. 

Cowles,  for  defendants  in  error. 

,r    (a)  Greenup  and  Con-way,  v.  Woodxvorth,  ante,  page  179. 

In  an  action  upon  a  judgment  in  another  state  the  defendant  cannot  plead 
any  fact  in  bar,  which  contradicts  the  record  on  which  the  suit  is  brought. 
1  Peer's  Cir.  Court  Rep.  155. 

In  ah  action  of  debt  on  a  judgment,  the  interest  on  the  judgment  may 
be  compnej  and  made  part  of  the  judgment  in  Louisiana,  without  a  writ 
of  enquiry  0r  the  intervention  of  a  jury.  JMayhev  \.  Thatcher,  «t  ah  6 
Wheat.  129. 
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VANDALIA. 
Dec.  1830. 


Thomas  P.  Clark,  Plaintiff  in  error.  Clark 


Boss. 


against 
Henry  J.  Ross,  JDefendant  in  error. 

(ERROR  TO  ADAMS.) 

Opinion  of  the  Court  by  Justice  Smith.  This  is  a  writ  of  er-  A  writ  of  er- 
ror, brought  to  reverse  the  judgment  of  the  circuit  court  of  ™r   ,    l  n,ot 

,        ■   .  *j       o  iiA  where  trie 

Adams  county,  on  an  appeal  from  a  decision  of  a  justice  of  the  judgment, 
peace  affirming  such  judgment,  which  amounted  to  nineteen  exclusive  of 
dollars,  and  no  more.  costs;  is  less 

A  preliminary  question  has  been  raised,  denying  the  juris-  j lan  ~  cr°ie" 
diction  of  this  court,  in  a  case  where  the  judgment  below  does  Word  «ap- 
not  amount  to  twenty  dollars,  exclusive  of  costs.  peals,"  used 

The  32d  section  of  the  act  concerning  practice  in  courts  of  In    *he  ^Z 

section  of  tne 

law,  passed  in  January,  1827,*  declares,  that  "  appeals  from  practiGe  act. 
the  circuit  courts  to  the  supreme  court.,  shall  be  allowed  in  all  of  1827,  ap- 
cases  where  the  judgment  or  decree  appealed  from  be  final,  plies  equally 
and  shall  amount,  exclusive  of  costs,  to  the  sum  of  twenty  dol-  r°^n  soiel" 
lars,  or  relate  to  a  franchise  or  freehold." 

This  provision  has  clearly  precluded  the  bringing  of  an  ap-  *  Rev.^ode 
peal  in  a  case  like  the  present,  but  it  is  contended  that  it  could  °^  l8~7'  p' 
not  extend  to  writs  of  error. 

We  arc  then  led  to  consider  whether,  in  the  use  of  the  term, 
"  appeals,"  the  legislature  intended  to  confine  the  exception  to 
the  case  of  appeals,  using  the  word  in  its  strict  technical  sense, 
or  whether  it  was  not  used  to  embrace  all  cases  brought  into  the 
supreme  court,  where  the  judgment  was  less  than  20  dollars, 
without  regard  to  the  name  of  the  process,  or  manner  by  which 
it  is  brought  into  this  court.  A  proceeding  in  error  is,  in  truth, 
an  appeal  from  the  decision  of  an  inferior,  to  a  superior  tribu- 
nal. The  term,  appeal,  implies  the  removal  of  a  cause  for  a 
rehearing  upon  the  facts  as  well  as  the  law,  yet,  in  this  court, 
the  reviewing  of  appeals  has  never  received  that  interpretation. 
From  this  uniform  exposition,  in  cases  of  appeals,  and  the  terms 
of  the  law  defining  the  cases  in  which  appeals  should  be  grant- 
ed, it  may  be  fairly  inferred,  that  the  object  of  the  legislature 
was  to  prevent  the  supervision  of  all  cases  in  the  supreme  court, 
where  the  judgment  was  less  than  the  sum  of  twenty  dollars, 
except  it  should  relate  to  a  franchise  or  freehold. 

This  construction  has  an  additional  support  in  the  4th  article 
of  the  constitution  creating  the  supreme  court,  and  defining  its 
jurisdiction.  By  the  second  section  of  that  article,  it  is  declar- 
ed, that  "  the  supreme  court  shall  have  an  appellate  jurisdiction 
only,  except  in  cases  relating  to  the  revenue,  in  cases  of  manda- 
mus, and  in  such  cases  of  impeachment,  as  may  be  required  to 
be  tried  before  it."     The  framers  of  the  constitution  have  here 
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vandalia,  used  the  word  appellate,  in  its  extended  and  general  significa- 
Dec.  1830.   tion,  intending  to  embrace  all  cases  without  regard  to  the  man- 
K~^~^~^-'  ner  in  which  the  cause  might  be  removed.     If  it  did  not  receive 
CiiRK       tliis  construction,  it  might  be  pretended  that  the  powers  of  review 
Boss.        of  this  court  were  limited  to  such  cases  as  were  strictly  appeals, 
and  we  might  then  cavil  on  the  question,  whether  a  writ  of  er- 
ror was  an  appeal.     No  one  could  subscribe  to  such  an  absurd- 
ity, and  thus  circumscribe  the  jurisdiction  of  this  court. 

If  this  reasoning  be  correct,  as  it  must  necessarily  seem  to  be, 
it  follows  as  a  corollary,  that  the  word  "  appeals,"  used  in  the 
32d  section  of  the  practice  act,  must  equally  apply  to  cases  of 
writs  of  error. 

The  judgment  of  the  circuit  court  being  for  less  than  twenty 
dollars,  exclusive  of  costs,  this  court  is  bound  to  declare  that 
it  has  no  jurisdiction  of  the  cause,  and  that  it  must  be,  for 
that  reason,  dismissed,  and  the  defendant  in  error  recover  his 
costs,  (a) 

Writ  of  error  dismissed. 

McConnel,  for  plaintiff  in  error. 

Cavarly,  for  defendant  in  error. 

(a)  A.  writ  of  error  is  a  writ  of  right,  and  cannot  be  refused  except  in  cap- 
ital cases.    6  Johne.  Rep.  337. 


OF  THE  STATE  OF  ILLINOIS.  263 

VANDALIA, 
Dec.  1830. 

Jonathan  Ellis,  Appellant.  Eilis 

against  v* 

Jacob  Snider,  Appellee. 

(appeal  from  union.) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  was  an  ac-  Where  it  ap- 
tion  originally  commenced  before  a  justice  of  the  peace,  in  PeM"s  fr°nl 
which  the  plaintiff  recovered  90  dollars,  and  an  appeal  was  taken  the  pl»^-  t^at 
by  the  defendant  to  the  circuit  court  of  Union  county.  Previ-  he  claimsless 
ous  to  the  commencement  of  the  trial  in  the  Union  circuit  court,  tllan  10(J  do1* 
the  plaintiff,  on  motion  of  the  defendant,  was  ordered  to  file  a  :^iCe  ofthe 
written  account,  and  thereupon  the  plaintiff  filed  a  written  ac-  peace,  the 
count  consisting  of  several  items,  amounting  in  the  aggregate,  justice  is  not 
to  95  dollars.  It  appearing  to  the  court  below,  from  the  evi-  ?us.te.T  . 
dence  of  witnesses,  that  the  defendant  below  was  indebted  to  'ti10>  a  w;t'. 
the  plaintiff  in  a  larger  sum  than  100  dollars,  (altho'  the  plain-  ness  should 
tiff  had  charged  and  claimed  a  less  sum  than  100  dollars,)  the  PT°ve,  that 
court  decided,  that  the  justice  of  the  peace  had  no  jurisdiction  waes  entitled: 
of  the  cause,  and  reversed  the  judgment  of  the  justice  on  that  to  more  than 
ground.  To  review  the  judgment  of  the  circuit  court,  an  ap-  100  dollars, 
peal  has  been  taken  to  this  court.  Tjl®     plam- 

The  only  question  presented  for  our  consideration  is,  whether  c]aim  must 
the  circuit  court  erred  in  reversing  the  judgment  of  the  jus-  govern  as  to 
tice  of  the  peace  for  want  of  jurisdiction.  jurisdiction. 

By  a  reference  to  the  statute  giving  justices  of  the  peace  ju- 
risdiction, it  appears  that  they  have  jurisdiction,  "  for  any  debt 
claimed  to  be  due  upon  open  and  unsettled  accounts  between  in- 
dividuals, where  the  whole  amount  of  the  accounts  of  either 
party  shall  not  exceed  one  hundred  dollars."*  The  party  who  #Rev.  Laws 
presents  an  account  is  the  best  judge  of  the  extent  of  his  claim,  ofl827,page 
where  the  amount  of  his  claim  has  not  been  reduced  to  certain-  259- 
ty  by  a  note  or  express  agreement.  He  is  to  determine  how 
much  he  will  demand  for  any  particular  service  or  article  of  pro- 
perty, and  it  is  for  the  court  or  jury  to  decide  whether  the 
charge  is  reasonable  or  otherwise,  and  it  is  their  province  to 
allow  either  the  amount  claimed,  or  less,  as  in  their  judgment 
they  shall  believe  the  testimony  will  warrant.  But  neither  the 
court  or  jury  have  a  legal  right  to  allow  more  than  the  plaintiff 
claims.  Should  they  do  so,  it  would  be  error,  unless  the  plain- 
tiff remits  the  excess.  The  circuit  court,  consequently,  erred 
in  .deciding  that  the  justice  had  no  jurisdiction.  The  judg- 
ment below  is  reversed,  with  cost?,  and  the  cause  remanded  for 
further  proceedings,  (a)  Judgment  reversed. 

Breesc,  for  appellant. 

(a)  Cases  in  relation  ta  jurisdiction  of  justices  of  the  peace.     Clark  r, 
Cornelius,  ante,  page  21.      Maurer  v.  Derrick,  ante,   page  153. 

s 
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Lansing  W.  Wells,  Plaintiff  in  error. 

against 
Patrick  Hogan,  Defendant  in  error. 

(ERROR  TO  JO  DAVIESS.) 

The  procee-  Opinion  of  the  Court  by  Justice  Lockwood.*  This  was  an 
diU!gs  u"f,fr  action  for  forcible  detainer,  originally  commenced  by  Hogan  be- 

the      sfatutc    „  .  „  Z    ,  J  .  J  b 

for  forcible  *ore  two  justices  oi  the  peace  of  Jo  Daviess  county.  Hogan 
entry andde-  states  in  his  complaint,  that  "he  is  entitled  to  the  possession  of 
itainer,  being  a  house  and  lot  in  the  town  of  Galena,  wherein  one  Wells  lives, 
contrary  ' t0  anC*  ^a^  ^  Wells  refuses  to  give  possession  of  said  house  and 
the  course  of  lot,  though  he  has  been  notified  so  to  do  in  writing,"  which  com- 
the  common  plaint  was  sworn  to,  and  on  the  trial  before  the  justices,  a  ver- 

law,      must  jjC£  found  against  the  defendant  below.     To  reverse  this 

strict  I  v  con-  " 

form  to  the  decision,  an  appeal  was  taken  to  the  circuit  court  of  Jo  Daviess 

requisitions  county,  and  upon  the  trial  in  that  court,  a  verdict  was  found 
ofthestatute  against  Wells,  that  he  was  "  guilty  of  a  forcible  detainer." 
madeTn  wri-  Upon  giving  this  verdict,  the  defendant  prayed  time  to  file  a  bill 
ting  before  of  exceptions,  which  was  granted.  The  record  then  states,  "It 
two  justices  is  ordered  and  adjudged,  that  unless  the  defendant  enter  into 
th  ttJ^m-  k°nd  as  the  law  directs,  within  fifteen  days,  in  the  penal  sum  of 
pkinant  «is  seven  hundred  dollars,  with  James  Jones  as  his  security,  that 
entitled  to  then  a  writ  of  restitution  be  awarded,  and  that  the  plaintiff  have 
the  posses-  execution  for  his  costs  herein  paid  out  and  expended."  To  re- 
andtatinthe  verse  this  order  or  judgment,  Wells  has  brought  this  case  into 

town  of ,  this  court  by  writ  of  error,  and  has  assigned   a  number  of  er- 

wherein  one  rors.  It  will,  however,  be  unnecessary  to  consider  any  but  the 
^dti't^l'  f°M°wing,  to  wit:  The  complaint  made  before  the  justices  of 
Wells  rem-  the  peace  was  insufficient.  The  proceedings  under  the  statute 
ses  to  give  for  forcible  entry  and  detainer  being  summary,  and  contrary  to 
possession  of  ^he  course  of  the  common  law,  must  strictly  conform  to  ihe  re- 
lot  thoMie  quisitions  of  the  statute.  The  complaint  is  the  foundation  of 
has  been  no-  the  action,  and  must  contain  sufficient  matter  to  give  the  justi- 
tified  to  do  ce3  jurisdiction,  or  the  whole  of  the  proceedings  will  be  coram 
so  m  wn-  no n  jU(nce^  an(]  consequently,  void.  In  order  to  justify  the  jus- 
sufficient,  tices  of  the  peace  in  taking  jurisdiction  of  this  case,  the  plain- 
in  order  to  tiff  below  ought  to  have  stated  in  his  complaint,  that  the  de- 
give  the  jus-  fenciant  below,  wilfully,  and  without  force,  held  over  the  prenv 
tlon'iheplff  lses  after  the  determination  of  the  time  for  which  such  premi- 

ought  tohave 

stated  in  bis       *  Chief  Justice  Wilson  did  not  sit  in  this  cause. 

complaint, 

that  the  defendant,  wilfully,  and  without  force,  held   over  the   premises  after  the  time 

had  expired  for  which  they  were  leased  Lo  him:  or  in  other  words,  the  relation  of  landlord 

and  tenant  should  be  shewn  to  exist,  and  a  holding  over,  after  a  demand  made  in  writing 

by  the  landlord. 

No  particular  form  is  required  in  the  proceedings  of  a  court,  to  render  them  an  order, 
or  judgment;  it  is  sufficient  if  it  is  final,  and  th$  party  may  be  injured. 
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aes  were  let  to  him,  or  the  person  under  whom  he  claims,  after  vandalia, 
demand  made  in  writing  for  possession  thereof,  by  the  person  en-    Uec. 1830. 
titled  to  such  possession;  or  in  other  words,  the  relation  of  land- 
lord and  tenant  should  be  shewn  to  exist,  and  a  holding  over  af- 
ter demand  made  in  writing  for  a  re-delivery  of  the  premises  to 
the  landlord. 

The  complaint  exhibited  to  the  magistrate,  states,  that  the 
plaintiff  below  "  is  entitled  to  the  possession  of  a  house  and  lot 
where  defendant  lives,"  without  shewing  that  the  defendant  was 
a  tenant,  either  to  himself,  or  to  any  person  under  whom  he 
claims.  This  was  not  sufficient  to  give  the  justices  jurisdiction 
of  the  case.  It  is,  however,  objected  on  the  part  of  the  defend- 
ant in  error,  "  that  no  judgment  has  been  given  in  the  circuit 
court,  and,  consequently,  that  a  writ  of  error  will  not  lie."  No 
particular  form  is  required  in  the  proceedings  of  a  court,  to  ren- 
der their  order  a  judgment.  It  is  sufficient  if  it  is  final,  and  the 
party  may  be  injured.  In  this  case,  the  order  of  the  court  is  ab- 
solute, that  a  writ  of  restitution  should  issue,  unless  the  defend- 
ant below  executed  a  bond  in  a  large  penally,  with  security, 
within  fifteen  days.  If  the  party  failed  to  execute  the  bond, 
the  writ  of  restitution  was  to  issue,  to  obtain  which  writ,  was 
the  design  of  commencing  the  suit.  It  does  not  appear  that 
the  bond  was  executed,  and,  consequently,  the  defendant  was  ex- 
posed to  have  the  writ  of  restitution  issued  against  him,  and 
thereby  be  expelled  from  the  premises  in  a  case  where  the  jus« 
tices  had  no  jurisdiction.  A  writ  of  error  was,  under  the  cir- 
cumstances, the  only  means  left,  after  the  fifteen  days  had  ex- 
pired, to  prevent  the  defendant's  being  illegally  turned  out  of 
possession  of  premises,  which,  for  any  thing  that  appears,  actu- 
ally belonged  to  him. 

The  judgment  below  must  be  reversed  with  costs,  (a) 

Judgment  reversed. 
Cavarly,  for  plaintiff  in  error. 

Ford  and  Strode,  for  defendant  in  error. 

>a)  Vide,  Clark  v.  Roberts,  ante,  page  222-. 
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VANDALIA, 
Dec.  1830. 

Ciaek  Thomas  P.  Clark,  Plaintiff  in  error. 

•  against 

The  People,  &c.  Defendant  in  error. 


The  Peopie 
&c. 


(ERROR  TO  ADAMS.) 


The  power  Opinion  of  the  Court  by  Justice  Smith.  This  case  is  brought 
to  punish  for  up  to  reverse  the  decision  of  the  circuit  court  of  Adams  coun- 
contempts  is  ^  jn  dismissing  the  appeal  from  the  justice  of  the  peace  for 
all  courts  of  want  of  jurisdiction  in  the  circuit  court. 

justice  inde-  The  single  point  presented  by  the  case  is,  whether  an  ap- 
pendant of  peal  will  lie  to  the  circuit  court,  to  re-examine  the  decision  of  a 
the  "exercise  justice  of  the  peace  in  imposing  a  fine  on  a  party  for  a  contempt 
of  this  pow-  offered  him  while  sitting  as  a  justice  of  the  peace,  and  acting  in 
er,  resting  his  official  capacity  ?  It  is  contended  in  support  of  the  grounds 
d  sc  ef  n  of  °^  error  assigned  by  the  plaintiff  in  error,  that  the  appeal  from 
thecoart,can-  the  justice's  decision  to  the  circuit  court,  is  warranted  by  the 
not  be  re-  statute  authorising  the  taking  of  appeals  from  their  decision  to 
viewed  by  ^ne  circuit  court.*'  The  31st  section  of  that  statute,  is  alone  ap- 
court.  C  phcable  to  proceedings  in  civil  cases,  and  cannot,  therefore,  era- 
if  the  ma-  brace  a  case  of  the  present  character,  which  must  be  considcr- 
gistrate  acts  ed  as  partaking  of  a  criminal  nature;  nor  is  it  given  by  the  7th 
oppressively  section  of  the  act  extending  the  criminal  jurisdiction  of  jus- 
our  laws  can  tices  of  the  peace,  passed  in  December,  1826,1  which  is  confin- 
punish    him  ed  exclusively  to  the  cases  enumerated  in  that  act.     It  is  mani- 

by      indict-  fe&i  ^at  neither  of  the  sections  referred  to,  give  the  right  to  an 
ment  or  im-  ■  7  o  o 

peachment.    appeal  in  a  case  like  the  present. 

There  are  other  considerations  which  it  may  be  proper  to  ex» 

*  *^Zj7°^e  amme5  to  shew  that  the  circuit  court  does  not  possess  the  pow- 
2g8.       '  P'  er  to  review  the  decision  of  the  magistrate,  either  by  appeal,  or 

f  Rev  code  m  an^  °tner  form.  By  the  24th  section  of  the  "  act  concerning 
of  1827,  p.  justices  of  the  peace  and  constables,"^  it  is  provided,  "  that  ev- 
275.  ery  person  who  shall  appear  before  a  justice  of  the  peace,  when 

*  Rev.  code  acting  as  such,  or  who  shall  be  present  at  any  legal  proceed- 
°fifi182^'  P    mSs  before  a  justice,  shall  demean  himself  in  a  decent,  orderly 

and  respectful  manner,  and  for  failing  to  do  so,  such  person  shall 
be  fined  by  the  justice  for  contempt  in  a  sum  not  more  than  five 
dollars.'*  The  fine  imposed  in  this  case,  was  fixed  at  three  dol- 
lars, but  in  what  the  contempt  consisted,  does  not  appear,  nor  is 
it  deemed  material  to  enquire.  It  is  not  pretended  that  the  ma- 
gistrate has  exceeded  his  powers  in  any  way,  nor  that  the  con- 
tempt was  not  committed  in  his  presence.  The  power,  howev- 
er, to  punish  for  contempts,  is  an  incident  to  all  courts  of  jus- 
tice independent  of  statutory  provisions,  and  the  power  to  en- 
force the  observance  of  order,  punish  for  contumacy  by  fine  or 
imprisonment,  are  powers  which  may  not  be  dispensed  with,  be- 
cause they  are  necessary  to  the  exercise  of  all  others.     The 
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distinction,  that  courts  of  inferior  jurisdiction,  not  having  a  gen-  vandalia, 
eral  power  to  fine  and  imprison  for  contempt,  are  restricted  to   Dec-  1830r 
such  as  aie  committed  in  their  presence,  will  not  alter  the  rule    "^^"V 
in  the  present  case.     The  exercise  of  this  power,  must  necessa-       Clark 
rily  rest  in  the  sound  discretion  of  the  magistrate,  and  as  such,  The  pjOIM! 
is  not  the  subject  of  review  in  the  circuit  court.     To  this  point,         &c. 
a  train  of  numerous  decisions  may  be  found,  but  in  a  case  where  > 

it  is  not  pretended  that  the  magistrate  has  exceeded  the  powers 
conferred  on  him  by  statute,  it  is  not  perceived  why  this  prin- 
ciple should  not  be  strictly  applied.  The  reasoning,  as  to  the 
possible  abuse  which  might  grow  out  of  the  exercise  of  the 
power  to  punish  for  contempts,  if  superior  jurisdictions  refuse 
to  examine  into  the  correctness  of  the  decision  of  the  magis- 
trate, is  readily  met  by  the  answer,  that  if  he  acts  maliciously 
or  oppressively,  our  laws  afford  an  adequate  remedy  by  indict- 
ment. We  are  not,  however,  without  authority  on  the  very 
point  in  question,  from  a  tribunal  of  the  highest  character  in 
the  country.  In  the  case  of  Kearney,  ex  parte,  7  Wheaton, 
page  88,  the  supreme  court  of  the  United  States,  have  said, 
that  "  they  will  not  grant  a  habeas  corpus,  where  a  party  has  been 
committed  for  a  contempt,  by  a  court  having  competent  juris- 
diction; and  if  granted,  they  will  not  enquire  into  the  sufficien- 
cy of  the  cause  of  commitment."  The  magistrate  having  had 
competent  jurisdiction  to  impose  the  fine,  the  circuit  court  prop- 
erly refused  to  enquire  into  the  nature  of  the  contempt,  and 
very  properly  dismissed  the  appeal.  The  judgment  of  the  cir- 
cuit court  is,  therefore,  affirmed  with  costs,  (a) 

Judgment  affirmed. 
McConnel,  for  plaintiff  in  error. 

Ford,  states'  attorney,  for  defendant  in  error. 

(a)  The  po\yer  of  punishing  contempts,  is  an  incident  to  courts  of  justices 
Trial  of  Smith  and  Ogden,  73. 
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VANDALIA, 

Dec.  1830. 

Suyder  Adam  W.  Snyder,  Appellant, 

_       v-  against 

LAFHAMB01SE  t»  I  /I  11 

bAPTISTE  L.AFRAMBOISE,  JippellCCt 

(APPEAL  FROM  ST.  CLAIR.) 

In  a  sale  of  Opinion  of  the  Court  by  Justice  Lockwood.  This  was  an  ao 
there  ^Is  ^o  ^on  °^  assumpsit,  commenced  in  the  St.  Clair  circuit  court,  by 
fraud,  and  no  Laframboise  against  Snyder.  The  declaration  contains  the 
warranty,the  common  money  counts,  to  which  the  defendant  below  pleaded 
vendee  can-  non  assumpSit.  On  the  trial  of  the  cause,  the  defendant  took  a 
backthepur-  bill  °f  exceptions,  containing  the  evidence  and  the  charge  of 
chasemoney,  the  judge.  From  the  bill  of  exceptions,  it  appears  that  the 
This  court  plaintiff  below  purchased  a  tract  of  land  of  the  defendant  and 
tecta°  party  one  ^olus  Pingonneau,  for  which  he  paid  150  dollars,  and  re- 
whostandsby  ceived  from  them  a  quit  claim  deed,  in  which  it  is  stipulated, 
and  permits  that  they  do  not  warrant  the  land  against  the  claims  of  any  per- 
lmpropertes-  gon  ^  themselves.  It  was  also  proved,  that  defendant  below 
timonyto  (ro  ,      ,  .,  .  mi      ' '■  V  •     •*«•  'A' ' '  -i  11 

to  the" jury     had  no  title  to  the  premises.     I  he  plaintitt  further  proved  by 

The  rule  of  a  witness,  "that  after  the  sale  and  purchase,  said  Pingonneau 
lar  iS'  it,iat  "  told  witness,  that  he,  said  Pingonneau,  had  understood  plaintiff 
is  a  commu-  "  &$  not  w'sn  to  trade  with  Snyder  for  the  land,  as  he  was  afraid 
nity  ot  inter- "  he,  Snyder,  would  cheat  him,  being  a  lawyer;  that  plaintiff 
est  and  de-  «  preferred  trading  with  said  Pingonneau ;  that  plaintiff  would 
cif rations  of  "  nno-  tnat  ne'  Pingonneau,  could  cheat  as  well  as  defendant;  and 
one  of  the  "  that  Pingonneau  admitted  to  witness,  that  the  legal  title  to  the 
parties  is ev-  "said  land  was  in  the  heirs  of  one  Augustin  Pingonneau;  that 
idence  a-  « jf  plaintiff  would  give  50  dollars  moie,  he,  Pingonneau,  would 
rest  and  this  u  make  plaintiff  a  warranty  deed,  as  he  could  let  Augustin  Pin- 
rule  is  not  "  gonneau's  heirs  have  other  lands  for  it.'1  The  defendant  was 
confined  to  not  present  when  these  statements  were  made  by  Pingonneau. 
contract0'™  Some  testimony  was  adduced  on  the  part  of  the  defendant. 
The  rule  which  it  is  unnecessary  to  notice.  After  the  testimony  waspro- 
in  relation  to  duced,  the  defendant  moved  the  court  to  instruct  the  jury,  that 
the  chargeto  jf  there  was  no  fraud  practised  by  defendant,  nor  any  false  af- 

til 6  lurv    is    /»  ±  j  j 

that  it  be  po^  formation  as  to  his  title,  the  plaintiff  could  not  recover;  and  fur- 
sitive  &  spe-  ther,  where  there  is  no  false  affirmation  oi  fraud  in  a  sale  of 
cific.  &.  that  lands,  the  purchaser  cannot  recover  back  the  purchase  money, 
left  to  infer  ana"  *na*  m  *ne  sa^e  0I>  lana<  where  there  is  no  fraud,  the  maxim 
ence.  of  caveat  emptor,  applies.     The  court,  however,  instructed  the 

Apartywho  jury,  that  if  they  were  satisfied  from  the  evidence,  that  Snyder 
takes  a  quit  an(j  pjng0nneau  so\fi  a  tjtie  to  tne  \&nA    either  legal  or  equita- 

claimdeedon  ..  .    a    .  ,1,11      ,  ■  ■,        <-    «  ,         ,.?  t  , 

the  sale  of  ble,  when  in  truth  they  had  no  title  of  either  kind,  or  that  they, 
land.runsthe  or  either  of  them,  deceived  the  plaintiff  as  to  the  title,  they 
risk  of  the  should  find  for  the  plaintiff;  but  if  they  were  satisfied  from  the 
fhe  tide?  °   evidence,  that  Snyder  and  Pingonneau  did  not  deceive  the  plain- 
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tiff  as  to  the  nature  of  their  title,  they  ought  to  find  a  verdict  vandalia, 
for  the  defendant.  To  all  of  which  instructions  the  defendant,  Dec.  1830. 
by  his  counsel,  excepted.  A  verdict  was  found  for  plaintiff,  and  s^^v^^^ 
judgment  rendered  thereon.  Several  errors  have  been  assign-  Snyder 
ed,  and  under  them,  it  was  urged  that  a  part  of  the  testimony  lafeamboise 
ought  not  to  have  been  permitted  to  go  to  the  jury,  and  that 
the  instructions  were  not  such  as  the  defendant  was  entitled  to, 
and  was  prayed  for.  The  court,  in  examining  the  bill  of  ex- 
ceptions, do  not  find  that  the  testimony  was  excepted  to  on  the 
trial.  If  a  party  permits  improper  testimony  to  go  to  the  jury 
without  objection,  the  reasonable  presumption  is,  that  it  was 
received  by  consent.  In  the  event  that  a  verdict  should  be 
found  on  such  testimony,  the  proper  remedy  is  by  a  motion  for  a 
new  trial,  and  the  case  must  be  a  strong  one,  where  this  court 
will  interfere  to  protect  a  party  who  stands  by  and  permits  im- 
proper testimony  to  be  given  to  the  jury.  The  court  feel  them- 
selves called  on  to  condemn  the  practice  that  seems  to  prevail 
extensively,  to  suffer  illegal  testimony  to  be  given  to  the  jury, 
and  then  rely  upon  the  skill  of  counsel  to  extricate  his  client 
from  the  effect  of  such  testimony.  This  course  leads  to  much 
embarrassment,  and  frequently  presents  much  difficulty  in  dis- 
tinguishing between  the  province  of  the  court  and  jury.  In 
this  case,  the  court  feel  no  hesitation  in  declaring  that  the  evi- 
dence of  the  declarations  of  Pingonneau,  under  the  circumstan- 
ces, were  not  evidence  against  the  defendant,  and  no  doubt  ex- 
ists, that,  had  the  court  below  been  called  on  to  take  this  evi- 
dence from  the  jury,  that  it  would  have  been  withdrawn,  and  in 
that  event,  no  verdict  could  have  been  given  for  the  plaintiff. 
The  rule  of  lav/  on  this  point  is,  that  where  there  is  a  commu-  - 
nity  of  interest  and  design,  the  declarations  of  one  of  the  parties 
is  evidence  against  the  rest,  and  this  rule  is  not  confined  to  cases 
of  civil  contract.  It  is  indeed  true,  that  in  general,  the  declara- 
tions or  admissions  of  one  trespasser  or  other  wrong-doer,  is  not 
evidence  to  affect  any  other  person,  for  it  is  merely  res  inter  alios, 
but  where  it  has  once  been  established,  that  several  persons  have 
entered  into  the  same  criminal  design  with  a  view  to  its  accom- 
plishment, the  acts  and  declarations  of  any  one  of  them,  in  fur- 
therance of  the  general  object,  are  no  longer  to  be  considered 
as  res  inter  alios  with  respect  to  the  rest.  They  are  identified 
with  each  other  in  the  prosecution  of  the  scheme;  they  are  part- 
ners for  a  bad  purpose,  and  as  much  mutually  responsible,  as  to 
such  purpose,  as  partners  in  trade  are  for  more  honest  pursuits, 
and  may  be  considered  as  mutual  agents  for  each  other.  Where 
an  unity  of  design  and  purpose,  has  once  been  established  in  ev- 
idence, it  may  fairly  and  reasonably  be  presumed,  that  the  dec- 
larations and  admissions  of  any  one,  with  a  view  to  the  prosecu- 
tion and  accomplishment  of  that  purpose,  convey  the  intentions 
and  meaning  of  all ;  and  this  seems  to  be  the  general  rule,  in  the 
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vandalia,  case  of  trials  for  conspiracies<,and  other  crimes  of  a  like  nature, 
Dec.  1830.    2  Starkie  on  Ev.  47.     It  was  urged  on  the  argument,  that  Sny- 
^*^~**^    der  and  Pingonneau  ought  to  be  considered  as  partners,  and 
Sntdee     consequently,   the    admissions  of  either  be  evidence  against 
Lafbamboise  *ne  0*ner*     The  court  are5  however,  of  opinion,  that  this  action 
cannot  be  sustained  on  this  principle.     The  plaintiff's  right  to 
recover  in  this  case,  depends  upon  the  question,  whether  the  de- 
fendant and  Pingonneau  were  guilty  of  fraud  in  selling  the  land 
mentioned  in  the  deed.     Even  in  equity,  a  vendee  has  no  rem- 
edy on  the  ground  of  failure  of  title,  if  he  has  no  covenants  and 
there  is  no  fraud.     Chesterman  v.  Gardner,  5  Johns.  Ch.  Rep. 
29.      Gouverneur  v  Elmendorf,  ibid,  79.     And   the   fraud   must 
exist  at  the  time  of  the  execution  of  the  deed  or  lease,  and  not 
fraud  in  a  subsequent  and  distinct  transaction. 

Testing  this  case  by  the  above  principles,  there  is  an  absence 
of  evidence  of  any  concerted  design  between  Snyder  and  Pingon- 
neau to  defraud  the  plaintiff  below.  The  declarations  of  Pin- 
gonneau, being  made  subsequent  to  the  execution  of  the  deed, 
and  in  the  absence  of  Snyder,  and  there  being  no  evidence  of 
concerted  design,  must  be  considered  as  admissionsres  inter  alios, 
and  consequently,  hearsay,  and  inadmissible  as  evidence. 

But  ought  the  court  to  reverse  the  judgment  because  of  the 
inadmissibility  of  this  evidence?  Were  there  no  other  objec- 
tions to  the  judgment,  the  court  might  well  doubt  whether  they 
ought  to  interfere;  but  on  examining  the  charge  of  the  judge, 
they  are  of  opinion,  that  it  is  not  as  specific  and  certain  as  it 
ought  to  have  been.  The  rule  in  relation  to  the  charge  to  the 
jury  is,  that  it  be  positive  and  specific,  and  that  nothing  be  left 
to  inference.  From  what  the  judge  said  in  the  first  part  of  the 
charge,  the  jury  may  have  inferred,  that  if  they  believed  that 
Snyder  and  Pingonneau  had  no  title  to  the  land  sold,  that  the 
plaintiff  had  a  right  to  recover;  yet  from  the  latter  part  of  the 
charge,  the  jury  might  have  an  equal  right  to  infer,  that  the 
plaintiff  had  no  right  to  recover,  unless  Snyder  and  Pingon- 
neau had  deceived  the  plaintiff  as  to  the  nature  of  their  title. 
The  charge  then,  as  preserved  in  the  bill  of  exceptions,  does 
not  convey  to  the  jury  distinctly,  the  precise  rule  that  is  to  go- 
vern them  in  their  deliberations.  The  court  are  of  opinion,  that 
the  judge  should  have  instructed  the  jury,  that  the  defendant 
was  not  liable  to  refund  the  money  paid  in  this  case,  unless  the 
defendant,  previous  to  the  sale,  affirmed  what  he  knew  to  be 
false  in  relation  to  the  title  to  the  land,  or  concealed  some  material 
fact  in  relation  to  the  title,  or  used  some  fraudulent  means  to  in- 
duce the  plaintiff  to  accept  a  deed  without  covenants  of  war- 
ranty; that  a  party  who  takes  a  quit  claim  deed  on  the  sale  of 
land,  runs  the  risk  of  the  goodness  of  the  title,  unless  some  fraud 
has  been  practised  upon  him.  Inasmuch,  then,  as  the  charge 
may  have  had  an  improper  influence  on  the  jury,  the  judgment 
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must  be  reversed  with  costs,  and  the  cause  remanded  to  the  St.  vandalia, 
Clair  circuit  court,  for  further  proceedings.  Dec-  183°- 

See  the  cases  of  Livingston,  et  al.  v.  Maryland  Insurance  Com-   ^~^~^ 
pany,  7  Cranch,  506.     11  Wheaton,  59,  as  to  the  manner  of      Sn"er 
charging  a  jury.  Laframboisb 

Separate  opinion  of  justice  Smith.     I  concur  in  the  reversal  Where  there 

of  the  judgment  in  this  cause,  on  the  ground,  that  it  is  possible  JJ^rf^tkmj 

the  jury  may  have  decided  against  the  defendant  on  the  simple  a  sale  of  land, 

ground  of  a  failure  of  title  in  Snyder  and  Pingonneau,  without  and  no  cir- 

considering  it  essential  that  there  should  have  been  evidence  of  curfistances 
~        ,  •      ,  i  •  are  proved  to 

fraud  against  him.  ind£ce  a  ju_ 

I  hold  the  doctrine  correct,  that  where  there  is  a  total  failure  ry  to  believe 

of  title  in  a  case  like  the  present,  and  no  circumstances  are  ad-  tJ>at  the  ven- 

duced  to  induce  the  jury  to  believe  that  the  vendor  has  acted   j?Jk  "JJ?ui 
•>.  ,  i-i  li  i/*  -^li  i  cusnonesuy, 

dishonestly  in  the  sale,  but  are  left  to  infer  that  he  may  have  it  is  not  pre- 
sold under  a  mistaken  impression  of  his  title,  that  such  sale  is  ma  facie  ev- 
not  prima  facie  evidence  of  fraud,  and  that  it  is  necessary,  to  en-  !.den?e 
title  a  party  to  recover,  to  shew  facts  sufficient  to  warrant  infer- 
ences of  fraud.     From  the  general  character  of  the  charge,  and 
the  fact  of  the  qualification  in  it,  (being  in  the  disjunctive)  it 
may  have  led  the  jury  to  ihe  simple  enquiry,  whether  Snyder 
had  title  or  not,  and  as  none  was  shewn  on  the  trial,  they  may 
not  have  enquired  into  the  question  of  fraud.     That  an  individu- 
al may  execute  a  release  for  a  valuable  consideration,  for  a  sup- 
posed interest  in  lands,  wThen  in  truth  he  may  have  no  title,  ei- 
ther legal  or  equitable,  and  not  be  liable  to  refund,  will  depend 
upon  the  honesty  with  which  he  acts.     Should  he  conceal  facts, 
or  misrepresent  others  necessary  to  a  correct  understanding  of 
his  title,  it  cannot  be  doubted  that  he  would  be  liable. 

In  the  present  case,  it  does  not  appear  that  Snyder  was  guil- 
ty of  either  a  suppression,  or  a  misrepresentation  of  the  manner 
in  which  he  deduced  his  title  to  the  lands  in  question.  1  had 
great  doubts  on  the  motion  for  a  new  trial,  whether  it  ought  not 
to  have  been  granted,  but  as  the  evidence  of  Pingonneatfs  dec- 
larations were  not  objected  to  on  the  trial,  and  the  whole  evi- 
dence had  been  weighed  by  the  jury,  whose  peculiar  province 
it  alone  was,  to  determine  its  character  and  force,  I  did  not  feel 
disposed  to  disturb  the  verdict.  Upon  reflection,  I  am  now  sat- 
isfied that  the  confessions  of  Pingonneau,  were  not  evidence, 
that  they  must  have  had  great  weight  with  the  jury  in  deter- 
mining their  verdict,  that  there  was  no  evidence  connecting 
Snyder's  acts  with  those  confessions,  and  when  Snyder  was  not 
present,  and  that  a  possible  indistinctness  in  the  charge  given, 
may  have  had  its  effect  upon  the  jury  to  lead  them  away  from 
the  question  of  fraud  in  selling  the  lands  in  controversy.  I  be- 
lieve, for  the  purposes  of  justice,  that  the  reversal  of  the  judg- 
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vandalia,  ment  will  be  but  right,  all  circumstances  considered,  and  there- 
Dec.  1830.   fore  concur  in  the  reversal,  (a) 


Snyder 

v. 

Lafbam  BOISE 


Judgment  reversed. 


Breese  and  Semple,  for  appellant. 
Blackwell)  for  appellee. 

(a)  The  civil  law  bound  every  man  to  warrant  what  he  sold,  albeit  there 
be  no  express  warranty;  but  the  common  law  does  not,  without  a  warranty 
indeed  or  in  law,  for  the  rule  is,  caveat  emptor.  Co.  Litt.  102.  4th  Dane's 
Dig.  page  227. 

In  a  sale  of  lands,  the  maxim  of  caveat  emptor  applies.  Boyd  v.  Bopst,  2 
Dallas,  91. 

A  purchaser  of  real  estate  cannot  recover  back  the  purchase  money  in  an 
action  for  money  had  and  received,  in  case  the  title  proves  defective,  un- 
less there  be  fraud  or  warranty.     Dorsey  v.  Juckman,  1  Serg.  and  Rawle,  42. 

Between  the  sale  of  goods  and  of  land,  there  is  a  marked  distinction: 
In  the  former,  the  law  implies  a  warranty  of  title,  but  not  in  the  latter. 
Ibid. 

An  action  will  not  lie  to  recover  back  a  sum  of  money  paid  in  considera- 
tion of  the  assignment  of  a  mortgage,  altho'  it  turned  out  to  be  a  forgery, 
Bree  v.  Molbech,  Doug.  655. 
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S  AND\LIA, 

Dec.  1830. 


Thomas  Allison  and  others,  Appellants^  Allison  and 

OTHEHS. 

against 
Thomas  P.  Clark,  Appellee.  Clark. 

(appeal  i-rom  morgan.) 

Clark  exhibited  his  bill  in  chancery  in  the  Morgan  circuit  uPon  princi- 
court,  at  the  April  term  of  1829,  against  the  appellants,  to  com-  JaHnstice^a 
pel  the  specific  performance  of  a  contract  to  convey  a  tract  of  person  ought 
land  in  the  county  aforesaid.  The  bill  charges,  that  the  x^lli-  nottobecom- 
sons,  on  the  16th  of  February,  1826,  executed  their  bond  to  the  pelted  topwt 
complainant,  to  convey  to  him  a  tract  of  land,  upon  the  condi-  t0  ]a)1(ij  unt,i 
tion  that  the  complainant  paid  them  207  dollars,  on  or  before  the  he  has  recei- 
last  day  of  February,  1827,  the  conveyance  to  be  made  on  the  ved  the  a.m" 
day  the  money  was  stipulated  to  be  paid.  The  complainant  in  he'haeTcoti- 
his  bill  stated,  that  on  the  last  day  of  February,  1827,  he  was  tracted  to 
ready  and  willing  to  pay  the  purchase  money,  and  that  on  the  take  *'or  i*. 
27th  of  May,  of  that  year,  he  did  pav  the  money  to  Adam  Al-  llor  shou1d  a 
lison  for  the  defendants,  but  that  the  defendants  refused  to  make  Ceive  a  title, 
the  conveyance,  and  sold  and  conveyed  the  land  to  another  per-  until  lie  has 
son,  (who  was  made  defendant,)  who  had  notice  of  the  claim,  paid  what  he 
The  bill  prays  for  a  decree  against  the  defendants  for  a  convey-  fj^ft. 
ance  to  complainant. 

The  Allisons  severally  answered  the  bill,  denying  the  pay- 
ment of  the  purchase  money,  and  set  up  a  new  and  different 
contract  in  avoidance  thereof,  which  was  evidenced  by  the  note 
of  said  Clark  to  the  Allisons,  executed  since  the  27th  of  May, 
1827,  and  which,  the  Allisons  contended  was  part  of  the  pur- 
chase money  originally  contracted  to  be  paid,  but  which  remain- 
ed unpaid.  The  depositions  taken  by  complainant,  together 
with  the  receipts  of  the  Allisons,  proved  the  payment  of  the 
notes  first  executed  by  Clark  to  the  Allisons.  The  Allisons  con- 
tended that  the  note  subsequently  executed  by  Clark  to  them, 
which  they  produced  and  proved,  was  evidence  of  a  new  con- 
tract yet  unperformed  on  the  part  of  Clark,  the  complainant. 
The  circuit  court  on  a  final  hearing  of  the  cause,  rendered  a  de- 
cree in  favor  of  the  complainant  for  a  conveyance  of  the  land, 
as  prayed  for  in  the  bill,  from  which  decree  the  Allisons  appeal- 
ed to  this  court. 

Opinion  of  the  Court  by  Justice  Smith.  From  a  consideration 
of  the  facts  disclosed  by  the  bill,  answers  and  testimony,  in  this 
cause,  it  is  in  some  degree  questionable,  whether  the  decree 
ought  to  be  disturbed.  Taking  the  whole  facts,  however,  in 
favor  of  the  appellants,  as  disclosed,  they  cannot  amount  to 
'more,  than  substantiating  the  belief  that  the  note  remaining  un- 

V    '    35 
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vandalia,  paid,  and  which,  it  was  contended,  was  substituted  for  the  ori- 
Dec.  1830.  ginal,  is  still  due,  and  that  before  the  land  was  to  be  conveyed, 
,>^~^~^/  that  note,  amounting  to  179  dollars,  was  to  have  been  paid  on 
Allison  and  the  first  of  January,  1828*  The  question  of  the  justice  of  the 
othlhs.  (jecree  jn  the  circuit  court  will  turn  then  on  the  single  pointy 
Clahe,  whether  that  court  should  have  required  the  payment  of  that 
note  before  it  decreed  a  conveyance  of  the  land  in  question. 
The  court  below  must  have  consider^  this  point  of  the  appel- 
lants' answersr  as  matters  in  avoidance  of  the  allegations  of  the 
bill,  and  as  such,  requiring  proof,  before  it  could  adopt  the  con- 
clusion, that  this  note  was  substituted  for  so  much  of  the  original 
consideration.  It  is  really  questionable,  whether  it  ought  not 
to  be  so  considered.  If  it  be  right  so  to  understand  it,  the  de- 
cree ought  to  stand  Untouched:  but  the  better  construction  would 
seem  to  be,  that  this  note  was  given  for  a  part  of  the  original 
consideration  for  the  lands;  and  that  upon  its  payment,  the  lands 
were  to  be  conveyed  to  Clark.  The  principles  of  natural  jus- 
tice would  seem  to  require,  that  the  appellants  ought  not  to 
part  with  their  title  to  the  land  until  they  had  received  the 
amount  for  which  they  had  contracted,  and  that  equally  so,  the 
appellee  ought  not  to  receive  a  title  until  he  had  paid  for  the 
same  the  amount  agreed  on.  The  transaction  between  the  par- 
ties is  by  no  means  free  from  obscurity  and  doubt.  Upon  the 
whole,  it  is  the  opinion  of  the  court,  that  equal  justice  to  the 
parties  requires  a  modification  of  the  decree,  so  that  each  shall 
obtain  his  rights.  The  decree  is  to  be  modified  in  this  court,  so 
as  to  require  the  complainant  in  the  bill  to  pay  the  note  of  179 
dollars,  with  the  interest  due  thereon  to  this  time,  and  upon 
which,  the  defendants  in  equity  are  to  convey  the  lands  in  the 
manner  stated  in  the  decree  of  the  circuit  court,  and  the  costs 
in  this  court,  and  in  the  court  below,  are  to  be  divided  between 
the  parties,  each  paying  in  those  courts,  his  own  costs. 

Thomas,  for  appellants. 

McCojinel,  for  appellee^ 
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VANDALIA, 

Dec.  1830. 

Hypolite  Rolette,  Appellant. 

against 
Lemon  Parker,  Appellee. 

(APPEAL  FROM  JO  DAVIESS.) 

Opinion  of  the  Court  by  Justice  Browne.  This  was  an  action  A  tenant  (a 
pf  trover  and  conversion  brought  by  Lemon  Parker  against  H.  con™°n  °j"a 
Rolette.  The  plaintiff  below  derived  his  title  from  the  follow-  sues  for  acon„ 
ing  bill  of  sale,  Viz:  version  ofthe 

Know  all   men  by  these  presents,  that  I,  William  Kelly,  in  sanae,  is  enti, 
consideration  of  four  hundred  dollars  to  me  paid  by  Parker  and  Vjfr  jamaees 
Tilton,  do  hereby  sell,  alien  and  convey  to  Lemon  Parker,  four  for  his  share 
yoke  of  oxen,  with  the  yokes  and  chains  belonging  thereto,  or     interest 
The  condition  of  the  above  sale  is  such,  that  I,  the  said  William  only" 
Kelly,  stand  indebted  to  the  above  named  Parker  and  Tilton  in 
the  above  named  sum;  now,  if  the  above  debt  is  cancelled  with- 
in one  year,  then  the  above  sale  to  be  null  and  void,  otherwise  to 
remain  in  full  force  and  virtue;  and  it  is  further  agreed  between 
the  parties,  that  the  said  Parker  and  Tilton  are  to  loan  me  the 
said  team  without  charge,  and  to  furnish  hauling  for  the  said 
teamto  the  amount  of  said  debt. 

July  11,  1829.  Signed,        Wm.  Kelly,     [seal.] 

The  defendant,  by  his  counsel,  moved  the  court  to  instruct  the 
jury,  that  if  they  believed  that  William  P.  Tilton  was  interest- 
ed in  the  contract  between  Kelly  and  Parke?  for  the  oxen,  &c. 
they  should  find  a  verdict  for  the  plaintiff  for  his  share  .or  inter- 
est only.  Other  instructions  were  prayed  for,  which  will  not 
now,  be  noticed.  I  am  of  opinion,  that  the  court  below  erred 
in  refusing  the  instruction  as  asked  for,  for  which  reason  the 
judgment  must  be  reversed  with  costs,  and  the  cause  remanded 
to  the  circuit  court. 

From  this  opinion,  Justice  Smith  dissents.  * 

Judgment  reversed* 
Ford,  for  appellant. 

/.  B.  Thomas,  jr.  for  appellee. 
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VANDALIA, 

Dec.  1830. 


JOHNSOU 
V. 

The  People. 


Joseph  Johnson, 
The  People, 


against 


Plaintiff  in  error. 
Defendant  in  error. 


A  fineagainst 
a  retailer  of 
spirituous  li- 
quors for  sel- 
ling without 
a  license  by 
a  less  quanti- 
ty than  one 
qnart,cannot, 
under  theact 
of  1827,  ex- 
ceed §10. 


(ERROR  TO  MADISON.) 

Opinion  of  the  Court  by  Justice  Browne.*  This  is  a  writ  ot 
error  sued  out  to  reverse  a  judgment  of  the  circuit  court  of 
Madison  county.  At  the  October  term,  1829,  an  indictment 
was  preferred  against  the  plaintiff  in  error,  for  retailing  spirits 
by  a  less  quantity  than  one  quart,  in  violation  of  the  statute.  At 
the  same  term  following,  he  was  tried,  and  found  guilty,  and 
the  court  thereupon  imposed  a  fine  of  twelve  dollars  against  him. 
A  motion  was  made  by  his  counsel  to  arrest  the  judgment,  which 
the  court  overruled.  The  statute  of  1827,  page  150,  section 
127,  is  in  the  following  words:  "  Every  person  not  having  a  le- 
gal license  to  keep  a  tavern,  who  shall  barter,  exchange  or  sell, 
any  wine,  rum,  brandy,  gin,  whiskey  or  other  vinous,  spirituous 
or  mixed  liquors,  to  any  person  or  persons  by  a  less  quantity 
than  one  quart,  shall,  on  conviction,  be  fined  ten  dollars."  I  know 
of  no  statute  in  force  imposing  a  greater  fine  for  the  offence  of 
retailing  spirits  without  a  license  than  the  one  referred  to.  The 
court,  therefore,  erred  in  rendering  the  judgment  and  imposing 
a  fine  of  twelve  dollars,  for  which  error  it  must  be  reversed. 

From  this  opinion,  Justice  Smith  dissents. 

Judgment  reversed., 
*  Chief  Justice  Wilson  did  not  sit  io  this  cause. 

Semple,  for  plaintiff  in  error. 

CowleSf  states'  attorney,  for  defendant  in  error. 
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(WlLLIAM  BeNNEt)  ,  ■      „      .  Bennet  and 

,  T         >  Appellants.  Judy 

And  Jacob  Judy,$  tr  v, 

against  Schermek 

Philip  Schermer  &  Co.  Appellees.  ASB  Co 

(APPEAL  FROM  JO  DAVIESS.) 

The  appellees  brought  an  action  of  assumpsit  in  the  court  be-     When  the 
iow  against  the  appellants,  on  a  promissory  note.     The  declara-  ^  °^  j^1^ 
tion  contained  but  one  count.     The  appellants  pleaded  a  failure  so  imperfect 
of  consideration,  to  which  there  was  a  demurrer,  which  was  as  not  towar- 
sustained  as  to  the  declaration,  and  leave  given  to  amend  it.  ran.t  lHfi"' 
The  amendment  was  not  made.     A  plea  of  nan  assumpsit  was  :u<w,ent,  it 
afterwards  filed  and  issue  taken  thereon.     There  was  then  filed  willberever- 
a  special  plea  of  failure  of  consideration,  to  which  there  was  a  sed- 
demurrer  and  joinder.     A  plea  of  payment,  and  of  set-off,  to 
which  there  was  also  a  demurrer  and  joinder.     These  demur- 
rers not  having  been  disposed  of,  the  appellees  replied,  travers- 
ing the   pleas  of  failure  of  consideration  and  payment,  upon 
which  an  issue  was  made  up,  and  demurred  to  the  plea  of  set- 
off, which  was  sustained,  and  no  further  answer  to  it.     In  this 
state  of  the  case,  a  jury  came,  who  found  a  verdict  for  the  ap- 
pellees.    A  motion  was  made  for  a  new  trial  which  the  court 
overruled,  and  judgment  entered  on  the  verdict  for  the  appellees, 
to  reverse  which  judgment  an  appeal  was  taken  to  this  court, 
and  the  appellants  assigned  for  error,  among  others,  the  follow- 
ing, viz:    That  after  the  plaintiffs'  demurrer  to  the  defendants' 
first  plea  was  sustained  as  to  the  declaration,  and  leave  was 
granted  to  amend  it,  the  court  permitted  the  cause  to  go  on  to 
trial  without  any  amended  declaration,  and  that  the  court  gave 
judgment  for  the  appellees  on  the  issue  found  by  the  jury,  when 
there  were  several  issues  of  law  undisposed  of,  and  the  plea  en-  ♦ 

tirely  unanswered. 

Opinion  of  the  Court  by  Justice  Smith.  The  extremely  im- 
perfect condition  of  the  record  in  this  cause,  shews  that  it  is  im- 
possible to  determine  the  real  merits  of  the  points  presented  to 
the  court.  The  whole  presents  a  confused  mass  of  pleadings, 
with  leave  to  amend  some,  which  amendments  were  never  made; 
demurrers  to  others  appear  to  be  undecided,  and  issues  appear 
to  have  been  made  up,  and  again  abandoned  on  several  points. 
The  whole  record  cannot  warrant  the  entering  of  a  judgment 
on  its  face;  and  this  court  are  bound,  for  these  reasons  alone, 
to  reverse  the  judgment.  The  court  take  this  occasion  to  re- 
mark on  the  generally  imperfect  state  of  records  brought  up 
from  the  Jo  Daviess  circuit  court,  and  to  intimate  the  absolute 
necessity  of  the  proceedings  from  that  court,  being,  hereafter. 
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vandalia,  presented  in  a  more  perfect  state.  It  is  hoped  that  the  parties 
Dec  1830.  hereafter  interested  in  causes  brought  here  for  a  review,  will 
profit  from  the  intimation  here  given.  Let  the  judgment  be 
reversed,  with  the  directions  to  the  court  below,  to  proceed  efc 
novo  in  the  cause,  and  the  appellants  here,  recover  their  costs. 

Judgment  revtrsod., 

Cavarly  and  Sempie,  for  appellants. 

Ford,  for  appellees. 


John  Doe,  ex  dem.  Noblet  } 

Herbert,  Thomas  Janney>  Plai7itiffs. 

and  John  D.  Brown,  ) 

against 
John  C.  Herbert,  7  D  f   d    t 

(ClIS.  LOUVIERE,  TENANT,)  \  /  >* 

(AGREED    CASE    FROM    RANDOLPH.)   . 

Prior  posses-  The  record  presented  the  following  state  of  facts.  Ninian 
dence^of  V'a  Edwards  had  peaceable  possession  of  the  premises  in  question  in 
fee,  and  al-  1810,  and  continued  it,  until  the  sale  to  Thomas  F.  Herbert  by 
though  the  deed  duly  executed  and  recorded,  bearing  date  the  7th  day  of 
lowest,  un-  September  1818,  which  was  produced  and  read  in  evidence. 
by  higher,  it  T.  F.  Herbert  immediately  upon  the  purchase,  went  into  peace- 
must  prevail,  able  possession  under  his  deed  from  Edwards,  and  remained  in 
Apriorpos-  possession  until  his  death,  which  happened  in  1821.  The 
session  sior^  p|ain(|^ps  ajso  produced  in  evidence,adeed  regularly  executed  and 
under  adaim  recorded  from  Charles  Slade,  administrator  of  said  T.  F.  Her- 
of  right  will  bert,  bearing  date  the  23d  day  of  July,  1823,  conveying  to  the 
prevail  over  lessees  of  the  plaintiff  the  premises  in  question,  to  whom  he  had 
possession  of  so'd  ^e  same  under  the  authority  of,  and  in  compliance  with  an 
thesametime  act  of  the  general  assembly  of  the  state  of  Illinois,  entitled,  "An 
where  no  o-  ac^  authorising  the  administrator  of  Thomas  F.  Herbert,  de- 
denceoftitie  ceased,  to  sell  certain  lands,"  approved  Dec.  19,  1822.  The 
appears  on  plaintiff  also  proved  that  Charles  Louviere  was  in  possession  of 
either  side. 

A  prior  possession  of  less  than  20  years  without  any  other  evidence  is  prima  facie  evi- 
dence sufficient  to  put  the  tenant  on  his  defence. 

AVherethe  title  to  land  is  divested  by  operation  of  law,  as  in  sales  under  execution, 
the  possession  of  the  defendant  cannot  be  considered  such  an  adverse  possession  as  to 
defeat  the  deed,  and  render  it  inoperative. 

A  grantor  in  a  deed  who  has  no  interest  in  the  suit,  and  who  has  made  no  covenants, 
upon  general  principles,  is  a  competent  witness. 

To  render  a  deed  for  land  valid  and  effectual,  there  must  be,  both  a  delivery  and  ac- 
ceptance of  the  deed.  A  deed  not  delivered  and  accepted,  though  recorded  passes  no 
estate. 
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the  premises  at  the  time  of  the  service  of  the  declaration  and  vandaliA, 
notice,  and  here  the  plaintiffs  rested  their  case.  The  defen-  Dec,  1830. 
dant  then  moved  the  court  for  a  non-suit  on  the  ground  that  v— *^/""*1*-' 
the  plaintiffs  had  not  produced  sufficient  evidence  of  title  to  o^^s 
put  the  defendant  on  his  defence,  which  motion  the  court  over-  v. 

ruled.  The  defendant  then  produced  in  evidence  the  record  of  Hebbekt: 
a  deed  from  T.  F.  Herbert,  to  John  C.  Herbert,  bearing  date 
the  29th  of  September,  1818,  for  the  premises  in  question, 
which  deed  was  not  attested  by  any  subscribing  witness,  but 
was  acknowledged  before  a  justice  of  the  peace  for  Randolph 
county,  within  which  county  the  premises  are  situate,  and  re- 
corded in  the  recorder's  office  for  said  county,  on  the  15th  day 
of  January,  1819.  This  deed  was  objected  to  by  the  plaintiffs, 
on  the  ground  that  it  was  not  executed  in  conformity  with  law, 
having  no  subscribing  witness,  and  on  the  further  ground,  that  it 
had  not  been  delivered  by  the  grantor,  and  accepted  by  the 
grantee;  and  to  sustain  this  latter  objection,  the  plaintiffs  pro- 
ved by  Charles  Slade,  the  administrator  aforesaid,  (whose  testi- 
mony was  objected  to  by  the  defendant  on  the  ground  that  he 
was  the  grantor,  as  administrator,  in  the  deed  under  which  the 
plaintiff  claimed,  but  who  deposed  that  he  had  no  interest  in  the 
event  of  the  suit,  and  his  deed  to  plaintiffs  contained  no  cove- 
nants.) that  he  had/ozmc/the  deed  from  Thomas  F.  Herbert  to 
JohnC.  Herbert,  among  the  papers  of  the  said  Thomas,  after  his 
death.  The  original  deed  from  T.  F.  Herbert  to  J.  C.  Her- 
bert was  not  produced,  nor  was  it  proved  that  it  was  ever  in  the 
possession  of  J.  C.  Herbert,  nor  was  it  proved  where  the  same 
was.  The  defendant  then  proved  that  T.  F.  Herbert  was  in- 
debted to  the  said  J.  C.  Herbert  in  the  sum  of  $1200,  and  that 
at  the  time  of  the  execution  of  said  deed,  he  had  incurred  fur- 
ther responsibilities  for  the  said  T.  F.  Herbert  as  his  security 
amounting  to  more  than  $3000,  that  they  were  brothers,  and 
that  C.  Slade,  the  administrator  of  T.  F.  Herbert,  permitted  the 
said  J.  C.  Herbert,  by  his  agent,  to  take  possession  of  the  pre- 
mises and  receive  the  rents,  who  had  continued  the  possession 
ever  since. 

Upon  this  state  of  facts  the  circuit  court  gave  judgment  for 
the  lessors  of  the  plaintiff,  which,  by  consent,  was  subject  to 
the  opinion  of  the  supreme  court. 

Opinion  of  the  Court  by  Justice  Smith.  Under  the  agreed 
case,  upon  which  this  cause  has  been  presented  to  this  court, 
four  questions  are  to  be  considered. 

1.  Was  the  motion  in  the  court  below  for  a  non-suit  properly 
overruled  ? 

2.  Was  the  execution  of  the  deed  of  Slade^  as  administrator  of 
Herbert  valid ;  and  did  the  title  to  the  lands  in  question  pass 
thereby? 

3.  Was  the  grantor,  Slade,  a  competent  witness  on  trial? 
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v.vnjoalia,      4.  Was  there  a  due  execution  and  delivery  of  the  deed,  by 

Dec.  1830.    Thomas  F.  Herbert,  to  John  C.  Herbert? 

^"v^        The  action  of  ejectment  is  considered  in  reality  as  an  action 

Herbert     0f  trespass  adding  thereto  an  execution  by  which  the  prevailing 
A1SD  °v  party  obtains  the  possession  of  the  thing  itself.     The  plaintiff 

Hehhert,  must  prove  property  in  himself,  or  a  right  of  possession — he 
may  try  the  title  or  not,  and  if  he  does  not  desire  to  adduce  his 
tide,  he  may  try  nothing  but  the  right  of  possessson.  Prior 
possession  is  evidence  of  a  fee,  and,  although  the  lowest,  unless 
rebutted  by  higher,  it  must  clearly  prevail.  It  is  equally  well 
settled,  that  the  lessor  of  the  plaintiff  must  recover  on  the 
strength  of  his  own  title.  Let  these  principles  be  applied  to 
the  case  before  us,  and  enquire  upon  what  evidence  the  court 
below  overruled  the  motion  for  a  non-suit.  It  appears  from  the 
case,  that  it  was  proven  thatN.  Edwards,  through  whom  the  ti- 
tle in  question  is  asserted,  had  peaceable  possession  of  the  prem- 
ises as  early  as  1810,  and  continued  it,  without  any  chasm,  until 
the  sale  to  Thomas  F.  Herbert,  on  the  7th  of  September,  1818; 
that  Herbert  immediately  upon  the  purchase  went  into  peace- 
able possession,  and  died  in  possession  in  1821.  A  deed  regu- 
larly executed  by  Charles  Slade,  the  administrator  of  Thomas 
F.Herbert  of  the  date  of  the  23d  May  1823,  conveying  to  the 
lessors  of  the  plaintiff  the  land  in  question  which  had  been  duly- 
recorded,  was  produced,  anH  fo  whom  he  had  sold  the  same  un- 
der the  authority  of,  and  in  compliance  with,  a  law  of  this  state 
approved  19th  December,  1822.  The  plaintiff  also  proved 
that  Charles  Louviere  the  tenant,  was  in  possession  at  the  time 
of  the  service  of  the  declaration,  and  here  rested  his  case. 

The  supreme  court  of  the  state  of  New  York  have  said,  that 
title  may  be  inferred  from  ten  years  possession,  sufficient  to  put  the 
defendant  on  his  defence,  Smith  ex  dem.  Teller  vs.  Burtis  and 
Woodward,  9  Johns.  Rep.  197;  and  that  a  prior  possession,  short 
of  twenty  years,  under  a  claim  of  right,  will  prevail  over  a  sub- 
sequent possession  of  less  than  20  years,  when  no  other  evidence 
of  title  appears  on  either  side.  There  are  several  decisions  of 
that  court  which  sustain  this  doctrine,  Smith  v.  Lorillard,  10 
Johns.  Rep.  355.  Jackson  v.  Myers  3  do.  388.  Jackson  v.  Har- 
der, 4  do.  202. 

The  proof  here  adduced,  was  prima  facie  evidence  both  of 
title,  and  of  right  of  possession,  and  was  sufficient  to  put  the  de- 
fendant on  his  defence.  It  was  not  necessary  that  the  plaintiff 
should  have  shewn  a  possession  of  twenty  years,  or  a  paper  title. 
His  possession  as  proved,  was  presumptive  evidence  of  a  fee, 
and  was  conclusive  on  the  defendant,  until  he  showed  a  better 
title.  Upon  this  state  of  the  case,  the  mere  naked  possession  of 
the  defendant  could  not  prevail  against  it.  There  can  then,  be 
no  doubt,  that  the  motion  for  a  non  suit,  was  properly  overruled. 
The  next  point  to  be  considered,  is,  the  validity  of  the  deed  of 
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the  administrator  executed  by  virtue  of  a  law  of  this  state,  and    vandalia, 
the  effect  thereof.  Dec.  1830. 

T.  F.  Herbert  having  died  in  1821,  between  that  time  and  N^^^*/ 
the  making  of  the  deed  by  the  administrator  in  1823,  by  con-  Herbert 
sent  of  the  administrator,  John  C.  Herbert  by  his  agent,  took  AND  °™EflS 
possession  of  the  premises  in  question,  and  continued  up  to  the  Hebbert. 
present  time.  It  is  then  contended,  that  the  administrator  being 
out  of  the  possession  of  the  lands,  at  the  time  of  making  the  con- 
veyance that  it  is  therefore  void.  Upon  the  death  of  Herbert, 
the  estate  in  the  premises  passed  to  his  heirs,  and  the  legislature 
having  by  a  law  authorized  the  sale  of  the  premises  by  the  ad- 
ministrator, we  think  it  not  important  to  enquire  whether  the 
administrator  was  in,  or  out,  of  the  actual  possession  of  the  land, 
at  the  time  of  making  the  conveyance  by  him.  It  may  be  doubt- 
ed, whether  the  possession  of  Herbert  was  such  an  adverse  pos- 
session as  would  have  rendered  a  conveyance  by  the  heirs,  void; 
but  the  law  of  the  legislature  must  be  considered  as  a  paramount 
authority,  and  it  being  admitted  that  the  conveyance  has  been 
made  agreeably  to  the  provisions  of  that  law,  the  estate  of  which 
Herbert  died  seized,  passed  by  that  deed,  and  it  was  well  exe- 
cuted, and  not  void  because  of  the  possession  of  the  agent  of 
John  C.  Herbert.  Where  the  title  is  divested  by  the  operation 
of  law,  as  in  sales  under  execution,  the  possession  cannot  be  con- 
sidered such  an  adverse  possession  a  s  to  defeat  the  deed  and 
render  it  inoperative.  Jackson  v.  Bush.  10  Johns.  Rep.  223. 
The  enquiry  as  to  the  competency  of  Slade,  the  administrator 
and  grantor  of  the  deed  to  the  lessor  of  the  plaintiff,  will  be  now 
considered. 

It  is  apparent  that  Slade  had  no  interest  in  the  decision  of 
the  cause:  he  had  entered  into  no  covenants  upon  which  he 
could  be  liable;  upon  general  principles  then,  he  was  a  compe- 
tent witness,  and  the  rule,  that  all  persons  not  affected  by  crime 
or  interest,  are  competent  witnesses,  must  prevail.  This  is  not 
a  question  of  the  admissibility  of  the  maker  of  an  instrument  to 
Impeach  it,  or  destroy  it  for  want  of  a  consideration,  or  for  fraud. 
Though  even  in  such  a  case,  the  grantors  in  a  deed  have  been 
admitted  in  an  action  of  ejectment  in  the  Supreme  court  of  Mas- 
sachusetts— that  court  deciding,  that  the  exception  made,  ap- 
plies alone  to  negotiable  instruments,  which,  upon  principles  of 
public  policy  and  morality,  ought  not  to  be  suffered  to  be  im- 
peached. Loper  v.  Haynes  11  Mass.  Rep.  498.*  *  Fide,  Dun- 

In   the  present  instance,  Slade  was  not  offered  to  prove  any  c<"{  v-  Mor~ 

fact  in  connection  with  the  execution  of  his  deed  as  administra-  l"j"Lto  n?" 

can,  ante  11 6, 

tor,  but  collateral  facts  affecting  the  deed  from  Thomas  F.  and  the  cases 
Herbert  to  John  C.  Herbert.     His  admissibility  then,  depended  tnere   refer- 
entirely  upon  his  interest  in  the  event  of  the  suit,  and  standing  "r     t0    llJ 
indifferent  in  that  respect,  he  was  properly  admitted  to  testify. 
The  last  and  remaining  question,  and  most  important  one  in 
36 
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vandalia,  the  case,  is,  whether  there  was  a  delivery  of  the  deed  from  TV 
Dec.  183'0.    F.  Herbert  to  John  C.  Herbert.     The  objection  to  it,  is,  that  it 
^&~^<~^»'    was  never  delivered  by  the  grantor  to  the  grantee,  nor  to  any 
Herbert     other  person  for  his  use,  nor  was  there  any  acceptance  by  the 
asd  others   granteee     -phe  facts  disclosed  in  relation  ;to  this  deed,  are,  that 
Herbert,    it  was  found  among  the  papers  of  Thomas  F.  Herbert,  after  his 
death,  by  Slade,  his  administrator;  that  the  deed  had  never  been 
in  possession  of  the  grantee,  the  administrator  having,  after  its 
discovery,  delivered  it  to  a  third  person,  and  that  the  administra- 
tor did  not  know  where  it  was.     The  original  deed  was  not  pro- 
duced in  evidence,  nor  its  absence  accounted   for;  but  the  re- 
cords of  the  county,  which  showed  that  the  deed  had  no  sub- 
scribing witness,  was   acknowledged   before  a  justice  of  the 
peace,  bore  date  on  the  29th  of  September,  1818,  and  was  re- 
corded on  the  15th  of  January ,-18 19.     The  defendant  proved, 
that  Thomas  F.  Herbert  was,  in  1812,  indebted  unto  the  grantee 
John  C.  Herbert,  in  the  sum  of  $1200,  and  that  he  had  been 
compelled  to  pay  as  security  for  Thomas  F.  Herbert,  more  than 
$3000  since  that  time. 

From  this  state  of  facts,  it  is  to  be  determined  whether  there 
was  a  delivery  and  acceptance  of  the  deed  to  John  C.  Herbert. 

It  is  most  manifest  that  there  could  have  been  no  delivery  of 
the  deed  to  the  grantee,  so  as  to  pass  the  estate.  The  act  of 
recording  a  deed,  cannot  amount  to  a  delivery,,  when  there 
does  not  appear  an  assent,  or  knowledge  by  the  grantee,  of  the 
act.  In  this  case,  there  is  not  a  scintilla  of  evidence  calculated 
to  lead  the  mind  to  the  belief,  that  the  grantee  ever  knew  of 
the  existence  of  the  deed  until  after  the  death  of  the  granto'r. 
There  could  then  have  been  no  acceptance  by  the  grantee,  be- 
cause the  possession  of  the  deed,  if  such  had  been  the  fact,  de- 
rived after  the  death  of  the  grantor,  could  not  amount  to  one, 
there  having  been  no  delivery  during  the  life  of  the  grantor. 
That  it  is  essential  to  the  validity  of  a  well  executed  deed,  that 
there  should  be  a  delivery,  will  not  be  controverted.  This  de- 
livery is  said  to  be,  "either  actual,  by  doing  something  and 
saying  nothing,  or  else  verbal,  by  saying  something  and  doing 
nothing,  or  it  may  be  both;  but  by  one  or  both  of  these,  it  must 
be  made,  for  otherwise,  though  it  be  never  so  well  sealed  and 
written,  yet  is  the  deed  of  no  force. 

"  It  may  be  delivered  to  the  party  himself  to  whom  it  is  made, 
or  to  any  other  person  by  sufficient  authority  from  him,  or  it 
may  be  delivered  to  a  stranger  for,  and  in  behalf,  and  to  the 
use  of  him  for  whom  it  is  made  without  authority,  but  if  it  be 
delivered  to  a  stranger  without  any  such  declaration,  unless  ii 
be  delivered  as  an  escrow,  it  seems  that  it  is  not  a  sufficient  de- 
livery." Jackson  vs.  Phipps,  12  Johns.  Rep<  419.  1  Shep. 
Touch.  57,  58.  2  Black.  Com.  307.  Viner's  Abr.  27  §  52. 

It  is  also  held  to  be  essential  to  the  legal  operation  of  the 
deed  that  the  grantee  assents  to  receive,  and  that  there  can  be 
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no  delivery  without  an  acceptance.  Indeed,  a  delivery  of  a  vandalia 
deed  which  is  essential  to  its  existence  and  operation,  necessar-  Dec- 182y- 
ily  imports  that  there  should  be  a  recipient.  Now  in  this  case, 
it  would  be  idle  to  contend  that  there  was  a  delivery  and  recep- 
tion, when  the  grantor  died  before  the  grantee  knew  of  the  ex- 
istence of  the  deed ;  he  could  not  then  receive  that,  of  the  ex- 
istence of  which  he  had  no  knowledge,  nor  could  there  have 
been  a  delivery  to  him  without  such  acceptance.  There  had 
been  no  act  on  the  part  of  the  grantor  before  his  death,  tanta- 
mount to  a  delivery,  much  less  an  actual  one.  The  act  of  le- 
cording  does  not  amount  to  it,  because  there  appears  a  total  ab- 
sence of  knowledge  on  the  part  of  the  grantee,  of  such  record- 
ing, or  even  of  the  existence  of  the  deed  until  after  the  death  of 
the  grantor,  and  it  does  not  appear  that  he  had  ever  received 
the  deed.  The  case  of  Jackson  v.  Phipps,  12  Johns.  Rep.  419, 
before  referred  to,  and  Mnynard  v.  Maynard  and  others,  10th 
Mass.  Rep.  457,  are  directly  in  point,  and  sustain  the  principles 
here  laid  down.  Without  then  enquiring  whether  the  deed 
was  fraudulent,  it  is  sufficient  to  ascertain  that  the  deed  was  ne- 
ver well  executed  by  delivery,  and  that  no  estate  passed  there* 
by.     The  judgment  is  therefore  affirmed  with  costs.(a) 

Judgment  affirmed. 
Breese,  for  plaintiffs, 

Kane  and  Baker  for  defendants. 


(a)  Delivery  is  essential  to  the  validity  of  a  deed.  2  Stark,  on  Ev.476,  477. 
Co.  Litt.  36  (a)  2  Bl.  Com.  306,  307. 

The  delivery  <>f  every  deed  must  be  proved  as  well  as  the  execution  of 
it,  being  an  essential  requisite  to  its  validity.  Jackson  v.  Dunlap,  1  Johns. 
Cases  114    2  Day's  Rep.  280    3  Dane's  Dig  356  §  21. 

A  formal  delivery  is  not  essential  if  there  be  acts  evincing  an  intention  to 
deliver.  Goodrich  v.  Walker,  1  Johns.  Cases,  250.  Verplanck  v.  Story  et  uxor, 
12  Johns.  Rep.  536. 

A  delivery  is  essentia!  to  the  validity  of  a  deed  and  there  can  be  no  de- 
livery without  an  acceptance  by  the  grantee.  Where  A  residing  iu  this 
state,  agreed  with  B  in  Massachusetts  to  give  him  a  deed  of  his  farm  as  a 
security  for  a  debt,  and  A,  on  bis  return  home  in  1808,  executed  and  ac- 
knowledged a  deed  to  B,  and  left  it  in  the  clerk's  office  on  the  same  day  to 
be  recorded  ;  neither  the  grantor  nor  any  person  in  his  behalf  being  pre- 
sent to  receive  the  deed,  and  the  grantee  died  in  1809,  and  in  1810  A  sent 
the  deed  to  the  son  and  heir  of  the  grantee  :  it  was  held  there  was  no  de- 
livery ol  the  deed.  Jackson  v.  Phipps  12  Johns.  Rep.  418. 

A,  signs  and  seals  a  deed  conveying  land  to  his  son,  and  leaves  it  with  the 
scrivener  with  directions  to  get  it  recorded  which  was  done,  and  the  deed 
at  the  grantor's  request,  sti!l  retained  in  the  scrivener's  hands  until  the 
death  of  the  son  when  the  father  reclaimed  and  cancelled  it,  the  son  having 
known  nothing  of  the  transaction.  It  was  holden  that  the  father  was  still 
entitled  to  the  land,  as  against  the  heirs  of  his  son,  the  conveyance  having 
never  been  perfected  by  a  delivery  of  the  deed  JWaynard  v.  JMaynardand 
others.  10  Mass   Rep  456 

If  one  convey  lands  to  pay  his  debts  yet  keeps  the  conveyance,  this  is 
fraudulent,  1  Dane's  Dig   Ch.  32  Art  13  §  6. 

The  grantor  in  a  deed  not  being  interested  in  the  event  of  the  suit,  is  a 
competent  witness  to  show  that  the  deed  was  fraudulent.  Loper  v.  Haynes, 
11  Mass.  Rep.  498.  3  Dane's  Dig.  ch  86.  Art  3  $  17  to  22. 
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Lattin  EL1  g;  Lattin,  Plaintiff  in  error. 

Smith.  against 

William  H.  Smith,  Defendant  in  error. 

(ERROR  TO  JO  DAVIESS.) 

A  ca.  sa.  is-  This  was  an  action  on  the  case  against  Lattin,  commenced  in 
judgment  is  *ne  ^°  Daviess  circuit  court  by  the  defendant  in  error  for  an 
not  void  on  escape,  to  which  Lattin  pleaded  not  guilty,  with  notice  of  spe- 
lts face,  tho'  cial  matter  to  be  given  in  evidence.  The  plaintiff  below,  to 
rec't°eS  th°t  mam^ain  ms  action  produced  in  evidence  a  ca.  sa.  issued  by  a  ju^- 
the  oath  re-  tice  °f  the  peace  of  Jo  Daviess  county,  at  the  suit  of  the  plain- 
quired  bylaw  tiff  below  against  one  E.  Q.  Vance.  The  counsel  for  defen- 
to  be  made  <jant  below  objected  to  the  introduction  of  this  co.sa.  for  the  rea- 
foreit  issued  son  *nat  *f  did  n°t  appear  on  its  face,  that  the  oath  to  authorize 
nor  is  it  ne-  the  issuing  a  ca.  sa.  had  been  made,  but  the  court  permitted  the 
cessary  that  same  to  go  in  evidence  to  the  jury,  to  which  the  defendant  below 
tion  for  a^es-  '3^  ms  counsel  excepted,  and  judgment  on  the  verdict  being  ren- 
cape  on  such  dered  against  him  after  several  continuances,  he  has  brought 
ca  sa  snould  this  writ  of  error,  and  assigned  for  error, 

aver  that  the       j g  That  t  e  court  erred  in  permitting  the  ca.  sa.  to  be  read 
made.  *°  the  jury  because  it  did  not  appear  on  its  face,  that  the  vequi- 

An  officer  site  oath  had  been  made, 
acts  at  his  2.  That  the  court  erred  in  entering  judgment  in  November 
boundtoobev  term'  1829,  because  between  that  time  and  the  rendering  the 
the  mandate  verdict  in  the  cause,  three  terms  of  the  court  had  elapsed  which 
ot  the  writ,  ought  to  operate  as  a  discontinuance.  To  these  errors  there 
and  if  he  pro-  was  a  joinder. 

ceeds  to  exe-  J 

cute  it,  he  is 

bound  to  Opinion  of  the  Court  by  Justice  Smith.  The  grounds  of  error 
complete  the  insisted  on  in  the  present  cause,  are  not  sustainable, 
execution  ot  r^e  CflU  5(^  Up0n  wnicn  the  defendant  was  arrested,  was  pro-. 
It  is  suffi-  Perly  admitted  in  evidence.  It  was  not  void  on  its  face,  be- 
cient  tojusti-  cause  of  the  want  of  a  recital  of  the  necessary  oath  having  been 
fv  the  officer  (a^ep  to  authorise  the  magistrate  to  issue  it.  This  court  are 
process,  *that  Dourul  to  presume  that  the  magistrate  acted  in  conformity  to  the 
the  magjs- laws  until  the  contrary  appears,  having  jurisdiction  over  the 
trate  hadju-  subject  matter  before  him.  The  court  will  therefore  intend 
is  ot' bound  *nat  wnat  ought  to  have  been  done,  was  done,  until  it  be  shown 
to  examine  to  be  otherwise.  '  The  evidence  was  therefore  properly  admit- 
into  the  va-  ted,  and  it  devolved  on  the  defendant  to  sbow  that  the  law  had 
hdity  of  the  not  Deen  complied  with  if  it  could  have  availed  him  in  such  an 
dr  regularity  event«  The  same  reasons  are  equally  applicable  to  the  want 
of  the  pro- of 'an  averment  in  the  declaration  of  the  taking  of  the  oaths, 
cess.  Such  an  averment  was  altogether  unnecessary,  being  substan- 

tially embraced  in  the  averment  that  the  ca*  sa.  was  sued  out  in 
conformity  to  law. 


Lattin 
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As  to  the  main  point  which  involves  the  liability  of  the  offi- 
cer, the  rule  of  law  is  well  settled,  that  where  process  is  de- 
livered to  an  officer  he  acts  at  his  peril:  that  he  is  bound  to  act 
in  conformity  with  the  commands  of  the  writ,  and  if  he  proceeds 
to  execute  it,  he  is  bound  to  complete  the  execution,  1  Gallis.  smitb. 
519,  Me'echer  et  al.  v.  Wilson.  It  is  doubtless  true  that  an  action 
cannot  be  maintained  against  an  officer  for  not  executing  void 
process,  or  process  founded  on  a  void  judgment,  or  suffering  a 
prisoner  to  escape  from  such  piocess.  But  if  the  proceedings 
on  the  judgment  on  which  process  is  founded,  are  merely  erro- 
neous and  not  void,  he  will  be  liable,  Abbe  v.  Ward,  8  Mass,  9. 
The  magistrate,  it  is  not  denied,  had  jurisdiction  of  the  subject 
ytnatter,  the  judgment  was  regularly  entered,  and  for  ought  that 
appears,  the  oath  necessary  to  have  been  administered  before 
the  ca.  sa.  could  issue  must  be  presumed  to  have  been  taken. 

It  was  sufficient  then  to  justify  the  officer  executing  the  process, 
to  know  that  the  court  had  jurisdiction  of  the  subject  matter,  he 
was  not  bound  to  examine  into  the  validity  of  the  proceedings, 
or  the  regularity  of  the  process,  and  even  if  it  had  been  erro- 
neous, he  would  not  have  been  liable  as  a  trespasser  for  execu- 
ting it.  For  this  doctrine,  the  cases  of  Hill  v.  Bateman  Stra. 
710,  case  of  the  Marshalsea,  10  Co.  76,  (a)  and  Warner  v.  Shad, 
10  Johns.  Rep.  138. 

The  officer  having  proceeded  to  take  the  party  into  custody, 
has,  it  would  seem,  tacitly  admitted  the  regularity  of  the  pro- 
cess, and  his  subsequently  permitting  him  to  escape  and  go  at 
large,  could  not  be  justified,  unless  indeed,  the  process  was  not 
merely  voidable,  but  absolutely  void.  This  not  being  the  fact, 
we  can  see  no  reason  why,  according  to  the  principles  endea- 
vored to  be  laid  down,  he  should  not  be  held  liable  for  the  dam- 
ages sustained  by  that  act. 

The  objection,  that  a  discontinuance  in  the  cause  has  happen- 
ed, is  not  sustainable,  because  the  judgment  has  been  entered 
nunc  pro  tune,  and  any  supposed  error  on  that  ground  has  been 
thereby  cured.     Thejudgment  is  affirmed  with  costs,  (a) 

Judgment  affirmed. 

Ford,  for  plaintiff  in  error.  • 

Cowles,  for  defendant  in  error. 

(a)  Vide,  Salkeld  273,  Shirley  v.  Wright,  where  the  sheriff  had  the  defen- 
dant in  custody  upon  a  ca.  sa.  issued  after  the  year  and  a  day  without  a 
aci.ja.,  and  permitted  him  to  escape  Jt  was  held  the  sheriff  was  liable,  and 
'could  not  take  advantage  of  the  error,  Vide,  also,  2  Searg.  and  Uawle 
152,  Lewis,  Esq.  v.  Smith. 
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John  Connolly,  Appellant) 

against 
Almond  Cottle,  Appellee. 

(APPEAL  FROM  JO  DAVIESS.) 

In  an  action      This  was  an  action  of  assumpsit,  commenced  in  the  Jo  Da- 
up.on  a  00t.e  viess  circuit  court,  of  the  term  of  October,  1828,  by  Cottle 
ven  To  ^pay  against  Connolly  on  the  following  instrument  of  writing: 
the  debt  of  «  St.  Lotjis,  27lh  April,  1821. 

a  third  per-      ^E  ^gj-g^y  obligate  ourselves  to  pay  or  cause  to  be  paid,  unto 
isnoconside-  the  creditors  of  Samuel  B.  Smith,  the  following  sums,  viz: 
ration  for  the  To  Almond  Cottle,         -         *         $350  or  thereabouts, 

promise  ex-  «   Alexander  Nash,  -         .31 

Ee     on"  "   Abijab  Hull,  -         -  12 

should  be  a-  c,.        ,  James  Tiernan.  by  power  of  att'y. 

verredinthe  ^8^d,  J.  CONNOLLY."  * 

declaration, 

and  the  'yant  To  the  declaration,  the  defendant  pleaded  non  assumpsit  gener- 
of  such  aver-  ally,  and  non  assumpsit  within  five  years.  An  issue  was  made 
ment,  is  fatal  ^  ^  ^rg^  p]ea  an(j  f0  t^ne  gec0nd  there  was  a  demurrer  and 
between  the  joinder.  The  demurrer  being  sustained  to  the  second  plea,  it 
description  of  was,  by  leave  of  court,  withdrawn,  and  the  cause  submitted  to 
a  note,  &  the  fae  jurv  Up0n  the  plea  of  non  assumpsit.  A  verdict  was  found 
in  evidence  ^or  *ne  Pontiff,  the  appellee,  and  judgment  rendered  thereon 
3S  fatal.  for  350  dollars  and  costs.     The  only  evidence  on  the  part  of 

the  plaintiff  was  the  writing  above  set  out,  on  which  the  suit  was 
instituted.  The  defendant,  by  his  counsel,  moved  the  court  to 
exclude  it  from  going  as  evidence  to  the  jury,  for  the  reason, 
as  appears  from  the  bill  of  exceptions,  that  it  was  variant  from 
the  declaration,  which  motion  the  court  overruled,  to  which  opin- 
ion of  the  court  in  overruling  said  motion,  the  defendant,  by  his 
counsel,  excepted,  and  has  appealed  to  this  court,  and  assigned 
for  error,  among  others, 

1.  The  refusal  of  the  court  below  to  exclude  the  writing  de- 
clared on,  on  the  ground  of  variance  between  it  and  the  decla- 
ration; and 

2.  The  want  of  an  averment  of  a  consideration  for  the  de- 
fendant's promise,  in  the  declaration. 

Opinion  of  the  Court  by  Justice  Smith.  Various  grounds  of 
error  have  been  assumed  in  this  cause,  and  on  which,  it  is  con- 
tended, the  judgment  below  ought  to  be  reversed. 

It  will  be  unnecessary  to  notice  more  than  two,  which  are 
deemed  sufficient  to  require  a  reversal  of  the  judgment. 

The  note  declared  on  is  evidently  one  given  to  pay  the  debt 
of  a  third  person.     As  there  is  neither  a  consideration  for  the 
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promise  expressed  on  the  face  of  the  note,  nor  one  averred  in  the  vandalia, 
declaration,  the  omission  in  the  last  instance,  is  certainly  fatal,    D*c.  ie 
whether  the  first  be  so  or  not. 

It  is  deemed  unnecessary  to  discuss  the  difference  between 
our  statute  of  frauds,  which  is  said  to  be  the  same  as  that  of 
Virginia,  under  which,  it  has  been  adjudged,  that  the  differ- 
ence between  the  use  of  the  words  "  promise"  and  "  agree- 
ment," which  is  required  to  be  in  writing,  renders  it  unne- 
cessary that  the  consideration  for  the  promise  shall  be  in  writing, 
and  the  British  statute;  or  whether  the  use  of  the  word  "pro- 
mise" in  the  one  statute,  and  that  of  "  agreement"  in  the  other, 
be  a  mere  legal  subtilty,  because  the  omission  to  aver  in  the 
declaration,  that  there  was  a  sufficient  consideration  for  the 
promise,  and  the  ground  of  the  legal  liability  of  the  defendant, 
is  such  a  substantial  defect  as  cannot  be  cured  after  verdict. 

There  also  existed  a  fatal  variance  between  the  instrument 
declared  on,  and  the  one  produced  in  evidence.  This  objec- 
tion, it  appears  by  the  bill  of  exceptions,  was  taken  on  the  trial 
and  overruled.  The  note  declared  on,  is  described  as  a  prom- 
ise by  the  defendant  to  pay  to  the  plaintiff  the  amount,  by  the 
name  of  Almond  Cottle;  the  note  produced  in  evidence,  promi- 
ses to  pay  to  the  creditors  of  Samuel  B.  Smith,  jointly,  the  sums 
enumerated,  and  set  opposite  each  of  the  names  of  said  credi- 
tors, of  whom,  the  said  Cottle  is  alledged  to  be  one.  The  prom- 
ise in  the  note  produced  in  evidence,  is  a  joint,  and  not  a  seve- 
ral promise,  and  does  not  therefore  support  the  declaration.  It 
is  made  to  all  the  creditors  of  Samuel  B.  Smith,  and  not  to  each 
separately.  The  variance,  however,  in  the  description  of  the 
note,  and  the  one  produced,  is  obviously  fatal.  Sheeley  v.  Man- 
deville,  7  Cranch,  208.     Ferguson  v.  Harwood,  7  ibid,  40. 

The  judgment  of  the  circuit  court  is,  for  these  reasons,  rever- 
sed with  costs,  (a) 

Judgment  reversed. 

Semple,  for  appellant. 

Strode  and  Ford,  for  appellee. 

{a)  As  to  variance,  vide,  Taylor  and  Pavker  v.  Kennedy,  ante,  page  5&. 
Rust  v.  Frothingham  and  Fort,  ante,  page  258.     Prince  v.  Lamb,  post. 
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Timothy  and  Wm.  Brinkley,  Appellants, 

against 
Reuben  Going,  Appellee* 

(APPEAL  FROM  GALLATIN.) 

A  payee  of  Going,  as  assignee  of  Hulett,  brought  an  action  of  debt  be- 
a  note,  altho'  fore  a  justice  of  the  peace  in  Gallatin  county,  against  the  ap- 
written  anas6  pellants  upon  a  note  under  seal  made  payable  to  him,  by  the  ap- 
signment  on  pellants,  on  the  back  of  which,  was  an  assignment  of  the  same,1 
theback  of  it,  to  one  Thomas  Hulett,  but  crossed  thus  X  .  Judgment  was  ren- 
can  maintain  aerec|  by  the  justice  of  the  peace  in  favor  of  Going,  and  an  an- 

sin  tictioii  /»i 

thereoninhis  Psal  taken  by  the  defendants  to  the  circuit  court.  On  the  trial 
own  name,  &  of  the  appeal  there,  it  appears  from  the  bill  of  exceptions,  that 
his  describ-  the  C0Unsel  for  the  appellants,  moved  the  court  to  reverse  the 
•♦afsienee'W  justice's  judgment  for  want  of  proof  that  Going  had  either 
the  person  o  paid  the  money  to  Hulett,  or  that  said  Hulett  had  retransferied 
whom  he  the  note  to  him,  which  motion  the  court  overruled,  and  affirm- 
madee^te  as"  ed  the  judgment  of  the  justice  of  the  peace.  The  bill  of  ex- 
may  be  reiec-  ceptions  states  further,  that  there  was  proof  that  the  defend- 
tedassurplu-  ant  acknowledged  the  note  to  be  just  after  judgment  was  ren- 
sage.The  en-  ciere(j  by  the  justice  of  the  peace,  and  that  he  would  pay  the 
inthe  control  mone.Y  by  court,  or  let  judgment  go  against  him.  The  appel- 
of  the  payee,  lants  assigned  for  error: 

and  he  may  1.  That  the  plaintiff  below  sued  as  assignee  of  Hulett,  when 
strike  it  out  ^  appearecj  that  the  note  had  not  been  assigned  to  him,  and  that 
thinks'  prop-  the  court  below  erred  in  not  reversing  the  judgment  of  the  jus- 
er.  tice  of  the  peace  for  this  variance;  and 

The  P°ss^s'       2.  That  the  court  erred  in  not  reversing  the  judgment  of  the 
note  by  the  justice  on  the  ground  that  the  note  had  not  been  retransferred  to 
payee,  is,  un-  the  plaintiff,  and  on  the  ground  that  the  right  of  action  was  ves- 
less  the  con-  ted  in  Hulett,  and  not  in  Going, 
trary        ap- 

dence'thathe  Opinion  of  the  Court  by  Chief  Jtistice  Wilson.  This  is  an  ap- 
is the  bona  peal  from  the  judgment  of  the  circuit  court  of  Gallatin  county, 
fide  holder  of  affirming  a  judgment  of  a  justice  of  the  peace,  rendered  against 
T.  Brinkley  in  favor  of  R.  Going,  upon  a  joint  and  several  note 
made  by  T.  and  W.  Brinkley  to  Going.  On  the  back  of  the 
note  is  an  assignment  by  Going  to  Thomas  Hulett,  the  signature 
of  Going  to  the  assignment  is  crossed,  and  from  the  bill  of  ex- 
ceptions containing  the  evidence,  it  appears  that  the  defendant 
below  acknowledged,  after  the  judgment  of  the  justice  was 
rendered,  that  the  note  was  just,  tho'  it  does  not  appear  that  he 
knew  of  the  assignment. 

For  the  appellants  it  is  contended,  that  Going  cannot  main- 
tain this  action  in  his  own  name  without  accounting  for  the  as- 
signment or  a  retransfer  of  the  note.     This  position  is  untena- 
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hie.  The  endorsement  on  the  back  of  the  note  is  in  the  control 
of  the  payee,  which  he  may  strike  out  or  not,  as  he  thinks  pro- 
per, and  in  this  case  he  has  stricken  it  out.  But,  even  if  the 
assignment  had  remained  perfect,  the  possession  of  the  note  by 
the  payee,  is,  unless  the  contrary  appears,  evidence  that  he  is 
the  bona  fide  holder  and  owner  of  the  note,  and  will  enable  him 
to  maintain  an  action  in  his  own  name  without  a  re-assignment, 
or  receipt  from  the  assignee,  and  the  allegation,  that  he  is  as- 
signee, may  be  regarded,  and  rejected  as  surplusage.  The  pre- 
sumption of  law  in  favor  of  the  appellee's  claim,  is  supported 
by  the  acknowledgement  of  the  appellants,  that  the  note  was  just, 
and  his  promise  to  pay  the  money,  or  suffer  judgment  to  go  by 
default.  See  Dugan  et  al.  v.  United  States,  3  Wheat.  172. 
Lansdale  v.  Brozvn,  3  Wash.  404.  The  judgment  is  affirmed 
with  costs. 

Judgment  affirmed. 
Eddy,  for  appellants. 

Gatewood,  for  appellee. 


VANDALIA, 

Dec.  1830. 


BniNKLET 


Going. 


Timothy  Buckley, 

against 
Reuben  Going, 


Appellant, 
Appellee. 


(APPEAL  FROM  GALLATIN.) 


The  facts  in  this  case  are  the  same  in  all  respects  as  those  in 
the  case  of  T.  and  W.  Brinkley  v.  Going,  supra. 

Opinion  of  the  Court  by  Chief  Justice  Wilson.  The  single 
point  presented  in  this  case,  is,  whether  the  payee  and  holder  of 
a  negotiable  note,  with  an  assignment  thereon  to  a  third  person, 
can,  without  a  re-assignment,  maintain  an  action  in  his  own 
name.  The  case  of  Brinkley  v.  Going,  decided  at  the  present 
term,  is  in  every  respect  analogous  to  this  one.  There,  it  was 
decided,  that  the  payee  could  maintain  the  action  in  his  own 
name.  In  conformity  to  that  decision,  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 

Eddy,  for  appellant. 


The  payee 
and  holder  of 
a  negotiable 
r.ote,  with  an 
assignment 
thereon  to  a 
third  person, 
can,  without 
a  re-assign- 
ment, main- 
tain an  ac- 
tion in  his 
ownname.(a) 

(a)  Ante,  p, 
288. 


Gatewood,  for  appellee. 
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Jarret  Garner,  Plaintiff  in  error, 

against 
M.  C.  Willis,  Defendant  in  error. 

(ERROR  TO  GALLATIN.) 

The  oldest  Opinion  of  the  Court  by  Chief  Justice  Wilson.  This  is  an  ae~- 
jrxecu'I?.n  tion  of  trespass,  brought  by  Willis  against  Garner,  and  the  fol- 
ed  to  the  of-  lowing  facts  are  submitted  by  the  parties,  for  the  opinion  of  the 
ficer,    binds  court  as  to  the  law  thereon,  viz: 

the  personal  There  were  two  judgments  on  a  justice's  docket  against  John 
!ssuedupon0a  Huston,  one  in  favor  of  Wight,  the  other  in  favor  of  Garner, 
junior  judg-  Wight,  the  plaintiff  in  the  oldest  judgment,  sued  out  an  exe- 
ment.  An  ex-  cution  which  was  returned  "  not  levied ;"  Garner  then  took  out  an 
turned" »  not  execu*ion  on  his  judgment,  which  was  levied  by  the  defendant 
levied,"  is  in  error,  Willis,  who  was  a  constable,  on  the  horse  of  Huston, 
functus  offi.  after  which,  Wight  took  out  a  second  execution  upon  his  judg- 
"°-  ment,  which  Willis  also  levied  on  the  same  horse,  and  sold  him 

ser  at  a  sher-  unQ,er  both.  Garner  became  the  purchaser,  and  took  possession 
iff's,  or  con-  of  the  horse,  without  the  consent,  and  against  the  command  of 
stable's  sale,  Willis.  Now,  it  is  agreed,  that  if  Garner's  execution  should, 
sionS  ofSRthe  m  'aw'  ^e  ^rs*  sa^sfied,  and  also  that  Garner  was  guilty  of  a  tres- 
propertypur-  pass  in  taking  the  horse,  then  judgment  is  to  be  given  against 
chased,  with-  him  for  nominal  damages;  but  if  the  court  should  be  of  opinion, 
out  the  con-  ^aj  Wight's  execution  bound  the  property,  then  judgment  is 
gainst  the  *°  De  giyen  f°r  its  value  and  costs.  The  judgment  of  the  court 
command  of  below  was  against  Garner,  and  for  the  amount  of  Wight's  exe- 

the  officer,  cution.  To  reverse  this  judgment,  this  writ  of  error  is  prosecu- 
tho'  the  pur-  .-,  J      b  '  r 

chaser  be  the  l    ,      ,.,.",. 

pl'ff.  in  the  in  deciding  this  case,  the  court  below  seems  to  have  gone 
fi.  fa.  under  upon  the  ground  that  the  oldest  execution  created  a  hen  upon 
which  the  ^e  defendant's  personal  estate,  and  that  the  hen  was  kept  alive, 
he  is  a  tres-  an<^  extended  to  a  second  execution  issued  upon  the  same  judg- 
passer.  ment  after  the  return  of  the  first,  and  in  exclusion  to  Garner's 

execution  issued  after  the  return  of  Wight's. 

This  position  is  not  maintainable,  either  upon  the  principles 
of  the  common  law,  or  the  provisions  of  the  statute.  At  com- 
mon law,  writs  of  execution  had  relation  to  their  teste,  and  sub- 
jected the  estate  of  the  defendant  from  that  time  to  be  levied 
on,  and  sold,  wherever  it  might  be  found,  between  different 
plaintiffs  against  the  same  defendant;  however,  the  law  created 
no  lien  in  favor  of  one  to  the  prejudice  of  the  other,  on  ac- 
count of  the  age  of  their  executions,  but  it  imposed  an  obliga- 
tion on  the  officer  to  act  impartially,  and  of  two  executions  in 
hand  at  the  same  time,  to  satisfy  that  first,  which  was  first  receiv- 
ed. If  he  departs  from  this  rule,  and  levies  the  last  execution 
first,  he  does  it  at  his  peril,  and  tho',  a  sale  under  that  would 


86,  sect.  6. 
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be  legal  as  respects  purchasers,  the  officer  would  he  responsible  va.nd\lia, 
to  the  plaintiff  in  the  first  execution.  Dec- 1830. 

The  statute  of  1825,  regulating  judgments  and  executions,  v^r~v-^fc> 
and  which  is  the  only  one  applicable  to  this  case,  provides,*     GA*NEa 
"  that  no  writ  of  execution  shall  bind  the  goods,  &c.  of  any      Willis. 
person  against  whom  such   writ  shall  be  issued,  but  from  the      *  Rev.  laws 
time  such  writ  shall  be  delivered  to  the  sheriff  or  other  officer."    °*.  1829,  page 

This  statute  changes  the  common  law  only  so  far  as  to  limit 
the  commencement  of  the  binding  efficacy  of  the  executions,  to 
the  time  of  their  delivery  to  the  officer;  it  was  certainly  not  in- 
tended to  give  them  a  more  extensive  operation  than  they  had 
before  its  passage.  Such  is  the  construction  given  by  the  courts 
of  England  and  Kentucky  to  a  similar  statute.  They  have  re- 
peatedly decided,  that  an  execution,  after  the  expiration  of  the 
time  when  by  law  it  should  be  returned,  is  officially  dead,  and 
that  its  delivery  to  an  officer  in  the  first  instance,  does  not  cre- 
ate a  lien  which  can  be  preserved  and  continued  to  a  subsequent 
execution  issued  after  the  return  of  the  first.  4  Bibb,  29.  Sal^ 
keld,  320. 

Upon  this  point  the  court  below  erred.  The  next  enquiry  is, 
as  to  the  liability  of  Garner  to  an  action  of  trespass,  for  taking 
the  property  out  of  the  possession  of  the  constable  against  his 
will.  The  general  principle,  that  a  sheriff  or  constable  who 
seizes  goods  on  an  execution,  has  a  special  property  in  them, 
and  may  maintain  trover  or  trespass  against  a  wrong-doer,  is 
well  settled,  and  there  are  no  circumstances  in  this  case  to  take 
it  out  of  the  operation  of  this  rule.  Garner  being  the  plaintiff 
in  one  of  the  executions  under  which  the  horse  was  sold,  gave 
him  no  interest  in  the  property;  his  only  title  to  the  possession 
was  the  sheriff's  sale,  and  his  right  under  that,  was  not  com- 
plete, until  the  terms  of  sale  were  complied  with  by  the  payment 
of  the  purchase  money,  or  the  delivery  of  the  property  to  him 
by  the  officer.  The  sale  being  under  both  Wight's  and  Gar- 
ner's executions,  the  constable  might  have  applied  the  proceeds 
to  the  discharge  of  either,  and  his  liability  for  a  wrong  applica- 
tion of  it,  affords  no  justification  to  Garner.  It  may  also  be 
observed,  that  officers  are  entitled  to  retain  their  fees;  but  the 
benefit  of  this  principle  would  be  defeated,  if  a  plaintiff  in  an 
execution,  who  becomes  a  purchaser,  was  entitled  to  more  favor 
than  a  stranger.  Under  this  view  of  the  case,  I  am  of  opinion 
that  Garner's  execution  should  have  been  first  satisfied,  and  also, 
that  he  was  guilty  of  a  trespass  in  taking  the  property  again.** 
the  consent  of  the  constable.  The  judgment  of  the  circuit 
court  is,  therefore,  reversed,  and  judgment  rendered  «gainst 
the  appellant  for  one  cent  damages  and  costs  belo^  and  that 
ihe  appellant  recover  the  costs  in  this  court. 

Judgment  reversed. 

Gatewood,  for  appellant. 
Eddy,  for  appellee. 
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VANDALIA, 
Dec.  1830. 


Simm  Ignatius  R.  Simms,  Appellant, 

against 
Joseph  Klein,  Appellee* 


v. 

Klein 


(appeal  from  morgan.) 

A  sheriff^      Klein  brought  an  action  of  assumpsit  in  the  court  below 
Return  in  this  -     ,Ci.  °  .  .         r,  ,       .     ,  . 

form:  "I.  R.  against  oimms,  on  a  promissory  note,  and  recovered  a  judgment 

Simms  sum-  by  default,  and  the  clerk  assessed  the  damages.  The  declara- 
moned  by  tion  was  in  the  usual  form.  The  sheriff's  return  to  the  original 
sfend^b  ,&  summons  against  Simms,  was  in  this  form,  viz:  "  7.  R.  Simms 
sheriff,  Jand  summoned  by  reading,  this  17th  day  of  August,  1830.  S.  T. 
dated,  is  sut-  Matthczvs,  sheriff." 

N^h      h        Several  errors  have  been  assigned,  which  are  particularly  no- 
law,  nor  the  ^lce^  m  tne  opinion  of  the  court. 

practice  of  Opinion  of  the  Court  by  Justice  Smith.  The  appellant  relies 
requires°that  on  ^our  errors  assigned  as  cause  for  the  reversal  of  the  judgment, 
thejudgment  l«  The  insufficiency  of  the  return  of  the  sheriff  of  the  ser- 
shouid    con-  vice  of  the  summons. 

tain   the    a-      2.  The  insufficiency  of  an  allegation  of  a  promise  in  the  dec- 
costs  in  nu-  laratipii  to  pay  the  sum  demanded. 
mero.  3.  That  the  judgment  by  default  is  erroneous,  because  no  ev- 

Ten     per  idence  appears  to  shew  how  the  clerk  assessed  the  damages, 
ges  allowed"      ^'  That  as  the  judgment  does  not  include  the  costs  in  nume- 
where     the'  ?o,  it  is  error, 
appeal    was      The  whole  of  the  objections  are  considered  untenable.    The 

evidently  ta-  return  shews  that  the  defendant  was  regularlv  summoned,  altho' 
xen  tor    de-  ,  .  .  .  _   _    _..  .,   .    °,         *  ...  ;  . 

•ay.  his  name  is  written  ^  1.  R.  Swims,     in  the  return,  and  the  court 

will  infer  that  it  is  the  defendant,  altho'  his  christian  name  is  not 
written  out  at  length.  The  objection  is  considered  frivolous. 
Equally  so  are  the  second  and  third  objections.  The  declara- 
tion is  sufficient,  and  even  technically  correct,  and  the  mode  of 
entering  up  the  default  of  the  defendant  and  assessing  dama- 
ges is  the  only  one  recognized  by  courts. 

As  to  the  last  objection,  that  the  judgment  does  not  contain 
the  amount  of  the  costs  in  a  particular  enumeration  of  their 
amount,  it  is  a  sufficient  answer,  that  neither  the  law,  nor  the 
practice  of  our  court  requires  it  to  be  done;  and  it  is  also  mani- 
fest, that,  from  our  mode  of  proceeding  in  the  circuit  court,  it 
would  be  impracticable  to  comply  with  such  a  form. 

Ik  every  aspect  in  which  this  case  can  be  viewed,  it  must  be 
consideiod  as  having  been  brought  here  for  delay,  and  as  such, 
the  court  is  of  opinion,  that  the  judgment  should  be  affirmed 
with  ten  per  cenv  damages  and  costs. 

Judgment  affirmed. 

McConnel,  for  appellant. 

Thomas,  for  appellee. 
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Solomon  Blue,  Plaintiff  in  error,  Blue 

against  ,„    r' 

Weir  and  Vanlandingham,  Defendants  in  error.  Vastlanding- 


(ERROR  TO  GALLATIN.) 


HAM. 


The  defendants  in  error  brought  suit  before  a  justice  of  the      A    justice 
-peace,   against  the    plaintiff  in  error,  on    an  account,  which  of  the  peace 
amounted  to  284  dollars    11  cents,  but    which  was  reduced,  dStton'tfSS 
by  credits,  to  84  dollars  11  cents,  and  recovered  a  judgment  whole  claim 
against  him  for  that  sum,  from  which  judgment  the  plaintiff  in  er-  of  the  plain- 
ror  appealed  to  the  circuit  court  of  Gallatin  county.     On  the  j'^L  e?c,?e, 
trial  of  the  cause  there,  a  motion  was  made  by  the  plaintiff  in  tho'   it  may 
error  to   dismiss  the  suit,  and  reverse   the  judgment,  on  the  be    redueed 
ground  that  the  account  sued  on  exceeded  the  jurisdiction  of  a  ^J      credits 
justice  of  the  peace;  the  court  overruled   the  motion,  and  af-  brought  to  a 
iirmed  the  judgment  of  the  justice;  to  reverse  which  judgment  sumlessthan 
this  writ  of  error  is  piosecuted,  and  the  refusal  of  the  court  to  100  dollars, 
dismiss  the  suit  and  reverse  the  judgment,  is,  among  other  things, 
assigned  for  error. 

Opinion  of  the  Court  by  Chief  Justice  Wilson.  One  of  the 
errors  assigned  for  the  reversal  of  this  judgment  is,  that  the 
cause  of  action  exceeded  the  jurisdiction  of  a  justice  of  the 
peace. 

The  statute  of  1827*  giving  jurisdiction  to  justices  of  the  *  Revised 
peace  in  civil  cases,  enumerates,  among  other  causes  of  action,  °rq  ' 
any  debt  claimed  to  be  due  upon  open  and  unsettled  accounts  ° 
between  individuals,  where  the  whole  amount  of  the  accounts 
of  either  party  shall  not  exceed  one  hundred  dollars.  The  ac- 
count offered  in  evidence  before  the  justice  in  this  case  by  the 
plaintiff  below,  was  an  open  and  unsettled  account  amounting  to 
284  dollars  11  cents.  Credits,  it  is  true,  are  given  at  the  foot  of 
the  account  to  the  defendant,  which  reduce  the  amount  purport- 
ing, by  the  account,  to  be  due  the  plaintiff,  below  one  hundred 
dollars.  These  credits  are  given  by  the  plaintiff  himself;  the 
balance  was  not  ascertained  by  a  settlement  between  the  par- 
ties as  contemplated  by  the  statute.  To  ascertain  the  balance 
due  the  plaintiff,  it  was  necessary  for  the  justice  to  investigate 
an  account  greatly  exceeding  100  dollars.  This  power  is  not 
conferred  by  the  statute,  and  the  justice  exceeded  his  jurisdic- 
tion in  assuming  it.  The  judgment  of  the  court  below  must  be 
reversed  for  want  of  jurisdiction  in  the  magistrate. (a) 

Judgment  reversed. 

Webb,  for  plaintiff  in  error. 

Eddy,  for  defendant  m  error. 

(a)  Vide  Clark  v.  Cornelius  21.  Maurer  v.  Derrick  153.  Ellis  v.  Snider  263. 
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Dec.  1830. 

Woodwhth  Philander  Woodworth,  Plaintiff  in  error. 

Pair's    ab.  „  _  against 

mijtistka-  Enoch  Paine  s  Adm'rs  Defendants  in  error. 


TO  KS. 


(eUROR  TO  RANDOLPH.) 


Notwith-  The  plaintiff  in  error  obtained  a  judgment  in  the  Randolph  cir- 
standing  the  cujt  court,  against  Paine  in  his  life  time,  in  1822;  and  after  his 
re°latinff  '  death,  sued  out  a  scire  facias  to  revive  it  against  his  administra- 
te distribu-  tors.  The  plea  to  the  sci.  fa.  was  in  the  following  words:  "The 
tionofanin-  said  defendants  come  and  defend  the  wrong  and  injury,  when, 
testate's  es-  wjjerej  &c,;  and  for  plea  say  that  the  plaintiff  (actio  non)  be- 
ment  obtain-  cause  they  say,  that  the  whole  amount  of  assets  which  have 
cd  before  come  to  their  hands  to  be  administered  is  1056  dollars 99  cents; 
that  time  a-  tnat  the  Duriai  expences  and  the  expences  of  the  last  illness  of 
testate  in  his  *ne  saiQ  Pa'ne  deceased,  the  allowance  made  by  the  judge  of 
life  time,  is  Probate  to  the  widow,  and  the  expences  of  administration 
entitled  to  amount  together  to  the  sum  of  382  dollars  441  cents,  leaving  for 
frC tue  "nav-  distribution  among  the  several  creditors,  the  sum  of  674  dollars 
ment  of  his  55  cents.  These  defendants  aver,  that  the  amount  of  claims 
debts  cut  of  and  demands  against  the  estate  of  said  Paine  deceased  entitled 
his  personal  to  a  distributive  share  of  the  said  assets  is  3653  dollars  37i  cents, 
if  the  estate  anQ  that  the  actual  amount  paid  upon  the  said  claims  and  de- 
is  insolvent,  mands  by  these  defendants,  exclusive  of  the  sum  of  382  dollars 
A  statute  441  aforesaid,  is  883  dollars  62i  cents.  That  the  amount  of  the 
thinesor  per-  claim  and  demand  of  the  plaintiff  aforesaid,  is  about  988  dollars 
sons  of  an  in-  in  state  paper,  and  329  dollars  in  specie,  or  thereabouts,  and 
ferior  digni-  these  defendants  aver,  that  they  have  paid  to  the  said  plaintiff,  on 
ty,  shall  not  account  thereof,  the  sum  of  155  dollars  68  cents,  and  that  the  said 
to  extend  to  plaintiff  hath  obtained  a  judgment  against  these  defendants  in 
those  of  a  su-  their  individual  character,  for  the  sum  of  250  dollars,  a  part  of 
penor  dig-ni-  wnich  has  been  made  of  the  sale  of  the  property  of  these  defen- 
?"  dants  by  execution,  and  a  part  whereof  is  notpaid  to  wit,  the  sum 

of dollars,  for  which  last  mentioned  sum  of dollars,  the 

plaintiff  now  has  execution  levied;  wherefore,  these  defendants 
say  that  the  said  plaintiff  has  received  his  distributive  share  of 
the  assets  aforesaid,  and  this  they  are  ready  to  verify,  wherefore, 
they  pray  judgment,  &c.  This  plea  was  demurred  to,  and  the 
demurrer  was  overruled  by  the  circuit  court,  and  a  writ  of  er- 
ror prosecuted  to  reverse  that  judgment. 

Opinion  of  the  Court  by  Chief  Justice  Wilson.  Woodworth, 
the  plaintiff  in  this  case,  sued  out  a  scire  facias  against  Greenup 
and  Conway,  administrators  of  Enoch  Paine,  deceased,  to  revive 
a  judgment  obtained  against  Paine  in  1822,  for  the  sum  of  1056 
dollars  61  cents.  To  this  sci.  fa.  the  defendants  pleaded,  among 
other  things,  outstanding  claims  against  the  estate  of  their  intes- 
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tate,  exclusive  of  the  judgment  of  the  plaintiff,  greatly  exceed-  vandalia, 
ing  the  amount  of  assets  that  remained  in  their  hands,  but  nei-  Dec- 183°- 
ther  the  nature  of  those  claims,  whether  judgments,  specialties 
or  parol,  nor  the  time  of  the  death  of  Paine,  are  set  forth.     To  Woo™om 
this  plea  there  was  a  demurrer,  which  was  overruled  by  the  pane's  ad- 
court.     For  the  defendants,  it  is  contended  that  the  statute  of   hinistha- 
1823,*  relative  to  deceased  persons1  estates,  placed  all  demands       T0B8 
against  the  estates  of  such  persons  (except  funeral  expences)  upon  i^^^Ptge 
the  same  footing,  as  well  judgments,  as  debts  by  specialty  and  127. ' 
parol,  and  that  each  claim  was  entitled  to  a  distributive  share  of 
the  assets  according  to  its  amount,  without  regard  to  the  nature 
of  the  claim. 

The  statute  of  1823  referred  to,  is  clearly  prospective  in  its 
operation,  and  was  so  decided  in  the  case  of  Betts  and  Smith, 
administrators  of  Jones,  v.  Bond.t  Jf  the  position  of  the  defen-  t^n"»Pa?e 
dants  was  true  as  regards  judgments  against  persons  dying  since  ' 
the  passage  of  that  act,  it  was  incumbent  upon  them  to  have 
shewn  the  death  of  their  intestate  subsequent  to  that  time.  Ac- 
cording to  the  construction  of  the  statute  for  which  they  con- 
tend, this  is  a  material  fact  which  should  have  been  affirmatively 
stated.  The  plea  in  this  respect  is  bad;  it  leaves  the  time  of 
the  decease  of  Paine  uncertain,  and  the  rule  is,  that  a  plea, 
which  has  two  intendments,  shall  be  taken  most  strongly  against 
the  party  pleading  it.  Chitty  PI.  521. 

The  imperfections  of  the  defendant's  plea  are  sufficient  to 
reverse  the  judgment  of  the  court  below,  but  as  this  case  has  to 
be  remanded  for  further  proceedings,  it  becomes  necessary  to 
enquire  whether  the  act  of  1823  was  intended  to  apply  to 
judgments  rendered  previous  to  its  passage.  After  enumerating 
several  descriptions  of  claims  that  shall  be  entitled  to  a  prefer- 
ence in  the  distribution  of  an  intestate's  estate  where  the  same  is 
insufficient  to  pay  all  the  debts,  it  provides,  "  that  executors  &c. 
shall  then  pay  the  balance  on  the  legal  demands,  in  equal  pro- 
portions, according  to  their  amount,  without  regard  to  the  na- 
ture of  said  demand,  not  giving  a  preference  to  any  debts  on  ac- 
count of  the  instrument  of  writing  on  which  the  same  may  be 
found."  Judgments,  it  will  be  perceived,  are  not  mentioned  in 
the  statute,  and  it  is  a  rule  of  law,  that  an  enumeration  of  things 
or  persons  of  an  inferior  dignity,  shall  not  extend  to  a  superior. 
A  judgment  is  a  demand,  but  it  is  not  a  demand  evidenced  by  an 
instrument  of  writing  as  contemplated  by  the  statute.  It  is  a 
debt  of  record  created  by  operation  of  law,  in  which  the  origi- 
nal demand,  whether  evidenced  by  oral  testimony  or  specialty, 
is  merged.  At  common  law,  debts  were  to  be  paid  by  execu- 
tors &c.  according  to  their  dignity.  Our  statute  was  intended 
to  establish  a  more  equitable  rule,  and,  without  taking  from  the 
judgment  creditor  the  fiuits  of  his  diligence,  required  other 
debts  to  be  paid  pro  rata,  regardless  of  the  kind  of  testimony  by 
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vandalia,  which  they  were  to  be  established.     1  Bl.  Com.  88.  3  Burr* 
Dec.  1830.    Rep.  1548.  3  Bl.  Com.  389.  2  Bl.  Com.  465. 

According  to  the  law  in  force,  at  the  time  the  judgment  upon 
Woodworth  which  this  sci.fa.  issued  was  obtained,  a  judgment  bound  the 
Paine's  ad-  real  estate  of  a  defendant  from  its  rendition,  and  the  personal, 
from  the  delivery  of  an  execution  into  the  hands  of  an  officer. 
No  sale  or  transfer,  made  by  a  defendant  of  his  property  after 
that  time,  could  divest  the  plaintiff  of  the  lien  which  the  law 
gave  him  on  the  property,  for  the  purpose  of  satisfying  his  debt. 
Without  enquiring  into  the  power  of  the  Legislature  to  divest  a 
party  of  aright  thus  acquired, it  is  sufficient  for  the  present  case, 
that  they  have  not  attempted  it  by  naming  judgments,  or  using 
any  other  terms  that  will  necessarily  include  them;  and  a  pre- 
vious right  or  remedy  cannot  be  taken  away  without  a  positive 
enactment;  it  is  never  done  by  implication.  19  Vin.  514  Dane's 
Abr.  Chap.  196. 

The  same  legislature  that  enacted  the  statute  relative  to  the 
distribution  of  intestates'  estates,  a  few  days  after  its  passage,  re- 
enacted  the  law  of  1821,  which  made  judgments  bind  the  pro- 
perty of  a  defendant.  If  then  the  defendant's  construction  of 
the  first  law  be  right,  the  second  one,  as  regards  judgments 
against  persons  subsequently  dying,  is  a  nullify,  even  tho'  an  ex- 
ecution had  been  issued  and  levied,  previous  to  his  death.  This 
certainly  cannot  be  true.  If,  however,  either  statute  conflicts 
with,  and  repeals  part  of  the  other,  it  is  the  defendants'  position 
which  is  taken  away  by  the  re-enactment  of  the  law  of  1821. 
If  the  view  I  have  taken  of  this  subject  be  correct,  then  both 
statutes  may  have  an  operation  without  violating  legal  princi- 
ples, or  doing  injustice  to  any,  and  two  laws  of  the  same  session, 
and  in  part  on  the  same  subject,  each  evidently  intended  by  the 
legislature  to  have  full  operation,  will  be  reconciled  and  preserv- 
ed. For  these  reasons,  the  judgment  of  the  court  below  must 
be  reversed  with  costs,  and  the  cause  remanded,  with  leave 
given  the  defendants  to  plead  over. 

Judgment  reversed. 

Breese  and  Baker, {or  plaintiff  in  error. 

HplL  for  defendants  in  error. 
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Bryan  Teague, 
Lansing  S.  Wells, 


against 


Plaintiff  in  error, 
Defendant  in  error* 


VANDALIA* 

Dec.  1930. 

Teague 
v. 

WEILS. 


(ERROR  TO  MADISON.) 

Opinion  of  the  Court  by  Justice  Lockwood.  This  was  an  ac- 
tion commenced  by  the  plaintiff  before  a  justice  of  the  peace,  in 
which  court  he  recovered  a  judgment  for  nine  dollars  and  twenty 
eight  cents.  The  defendant  took  an  appeal  to  the  circuit  court, 
and  there,  on  filing  an  affidavit  that  the  plaintiff  was  unable  to 
pay  the  costs,  obtained  a  rule  that  the  plaintiff  should  give  ad- 
ditional security  for  costs,  or  that  the  suit  would  be  dismissed, 
and  the  judgment  of  the  court  below  reversed.  The  plaintiff 
having  failed  to  file  the  required  security,  the  suit  was  dismiss- 
ed at  the  plaintiff's  costs,  and  the  judgment  of  the  justice  of  the 
peace  reversed.  To  obtain  a  reversal  of  the  judgment  of  the 
circuit  court,  a  writ  of  error  has  been  brought  to  this  court. 

The  only  question  presented  for  the  decision  of  this  court,  is, 
whether  the  first  section  of  the  act  concerning  costs,  passed  10th 
January,  1827,*  applies  to  appeals  taken  from  a  justice  of  the 
peace  to  the  circuit  court.  We  are  of  opinion  that  the  legisla- 
ture only  contemplated  requiring  voluntary  plaintiffs  to  give  se- 
curity for  costs  by  this  section.  In  this  case  the  plaintiff  was 
satisfied  with  the  decision  of  the  magistrate,  and  it  seems  unrea- 
sonable to  compel  him  to  give  security  to  prosecute  a  suit  against 
his  inclination  and  interest.  Such  a  principle  does  not  com- 
port either  with  the  act,  or  with  justice. 

The  judgment,  therefore,  of  the  circuit  court  must  be  reveis-? 
ed  with  costs,  and  the  cause  remanded  for  further  proceedings, 

Judgment  reversed* 

Semple,  for  plaintiff  in  error. 

Blackxoell,  for  defendant  in  error. 


On  an  ap- 
peal takenby 
the  defen- 
dant from  the 
judgment  of 
a  justice  of 
thepeace,the 
circuit  court 
cannot  rule 
the  plaintiff 
to  give  secu- 
rity for  costs. 


*  Kev.Code 
of  1827  page 
103,  Sect.  1. 
title,"Costs." 
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Francis  Prince,  Plaintiff  in  error^ 

against 
Levi  Lamb,  Defendant  in  error. 

(ERROR  TO  GALLATIN.) 

Variances  This  was  an  action  of  debt  in  the  Gallatin  circuit  court, 
writand  de^  Drought  on  a  record  of  a  judgment  obtained  in  the  state  of  Ken- 
claration,  can  tucky,  against  Piince.  The  first  declaration  and  writ,  demand- 
onlybe  taken  ed  a  debt  of  206  dollars  and  50  cents,  and  150  dollars  damages, 
advantage  of,  The  aijas  wrjj-  js  for  ^e  sam8  demand,  but  the  amended  decla- 
batement— *"  rati°n  demands  a  debt  of  205  dollars  and  50  cenis,  and  interest 
they  are  not  from  the  25th  of  December,  1820.  The  defendant  below,  the 
reached  by  a  plaintiff  in  error  here,  pleaded  mil  licl  record  and  payment.  The 
noTcan  they  court,  Dy  consent,  tried  both  issues,  and  gave  judgment  for  the 
be  assigned  plaintiff  below,  for  208  dollars  and  50  cents,  with  interest  on 
for  error.  200  dollars,  from  the  25th  day  of  December,  1820,  until  paid, 
it  is  notes-  rji^e  p0jnts  re}ieti  on  by  the  plaintiff  in  error,  are  fully  stated  in 
title  a  party  ^ne  opinion  of  the  court, 
to  recoverin- 
terest   on    a       Opinion  of  the  Court  by  Justice  Smith.     The  points  relied  on 

^  ^r\    \n  for  a  reversal  of  the  judgment  of  the  circuit  court,  are: 
rendered    ^  .  J      o  ? 

another  state       1.    1  hat  the  judgment  was  tor  a  greater  amount  than  the  sum 

and  sued  on  named  in  the  writ,  or  demanded  in  the  declaration. 

here,  that  the      y.  That  in  the  absence  of  an  averment,  that  by  the  laws  of 

(l£C  iU *■  'l 1 1  Oil 

should  al-  Kentucky,  judgments  bear  interest,  the  court  below  could  not 
ledge,  that  give  judgment  for  the  interest  specified  in  the  Kentucky  judg- 
by   the   laws  raent. 

where  the  -?  That  the  judgment  is  uncertain,  being  for  a  constantly  ac- 
judgment       cruing  interest  on  a  part,  and  silent  as  to  another  part. 

was  rendered  4.  That  the  court  did  not  enquire  into  the  value  of  Kentucky 
interest  is  re-  ^ 

A    judg-       5.  That  the  Kentucky  judgment  is  not  correctly  stated,  in  the 
ment  render-  declaration,  in  respect  to  the  amount  of  costs,  and  should  have 
ed  for   "in-  Deen  rejected  on  the  plea  ofnul  tiel  record. 
amount  "  I  snau  consider  the  points  raised  as  they  are  stated.     Under 

without  sta-  the  first,  it  is  contended,  that  the  judgment  was  for  a  greater 
ting  what  the  amount  than  was  specified  in  the  writ  and  declaration,  and  that 
amounts,  y  therefore  the  judgment  is  erroneous.  The  variance,  if  there  be 
o-es,  is  uncer-  one,  between  the  writ  and  declaration,  should  have  been  taken 
tain,&  there-  advantage  of  before  plea  pleaded.  It  is  now  too  late  to  urge 
fore  errone-  ^}lat5  as  error,  here.  Variances  between  the  writ  and  declara- 
w'here  tn;s  tion,  are  matters  pleadable  in  abatement  only,  and  cannot  be 
court  have  taken  advantage  of,  even  upon  a  general  demurrer.  Duval  etal. 
the  power  to  v#  Craig.  2  Wheat.  45.  Garland  v.  Chattel  12  Johns.  Rep.  430. 
a6  judgment  Chirace  et  al.  v.  Reincher  11.  Wheat.  280. 
as  the  court 
Helow  ought  to  have  renderedjt  will  do  so,  without  sendingthc  partiesback  for  that  purpose. 


PniKCE 
T. 
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On  the  second  point,  it  is  deemed  only  necessary  to  remark,  vandalia, 
that  it  is  not  essential  to  entitle  a  party  to  recover  interest  on  a    Dec.  1830. 
judgment,  that  it  should  be  shown,  in  the  declaration,  that  by  the 
laws  of  the  state  where  the  judgment  is  recovered,  interest  is  al- 
lowed thereon  by  statute.  Lamb. 

The  judgment  is  a  debt,  and  may  be  assimilated  to  a  contract 
to  pay  a  sum  certain  with  interest.  Such  interest  is  recovera- 
ble as  a  part  of  the  contract,  in  the  present  case,  by  way  of 
damages  for  the  detention  of  the  debt,  the  interest  being  a  part 
of  the  judgment.  Interest  is  recoverable  on  an  ordinary  judg- 
ment which  contains  in  itself  no  award  thereof,  by  way  of  dam- 
ages. 

The  fourth  objection,  that  the  court  did  not  enquire  into  ihe 
value  of  Kentucky  paper,  is  readily  disposed  of.  There  was  no 
obligation  on  the  plaintiff  to  receive  the  Kentucky  bank  paper, 
in  conformity  with  the  endorsement  made  on  the  execution,  ex- 
cept under  it.  The  defendant  having  neglected  to  avail  him- 
self of  that  offer  at  the  proper  time,  cannot  now  avail  himself  of 
it.  The  judgment  is  for  dollars,  and  the  court  could  only  recog- 
nize by  that  judgment,  the  standard  value  of  the  legal  currency 
of  the  United  States,  without  discount,  or  abatement  of  value. 

The  variance  between  the  declaration,  and  the  record  produ- 
ced, as  evidence  to  rebut  the  plea  of  nul  tiel  record,  will  be  con- 
sidered. The  declaration  alledges,  that  the  defendant  is  indebt- 
ed unto  the  plaintiffin  the  sum  of  206  dollais  and  50  cents,  and 
also  interest  thereon,  to  be  computed  after  the  rate  of  six  per 
centum  per  annum,  from  the  25th  day  of  December,  1820.  The 
judgment  adduced  as  evidence,  is  for  200  dollars  debt,  with  in- 
terest thereon,  to  be  computed  after  the  rate  of  six  per  cent,  per 
annum,  from  the  25th  day  of  December,  1820,  until  paid,  and 
also  six  dollars  and  fifty  cents  for  costs.  The  question  of  va- 
riance is  then,  whether  the  six  dollars  and  fifty  cents  are  to  be 
considered  as  a  part  of  the  debt  or  not.  This  case  is  distinguish- 
able from  the  case  of  Giles  v,  Shazv,*  in  this,  that  here  the  record  *  Ante^ge. 
of  the  proceedings  show  that  the  6  dollars  and  50  cents  which  87. 
are  the  costs,  are  a  part  of  the  record  itself  duly  certified  under 
the  hand  of  the  clerk  to  be  so,  the  award  of  the  execution  and 
the  execution  itself  being  inserted  in,  and  made  a  part  of  the  re- 
cord,in  which  the  costs  are  recited  to  have  been  the  actual  costs 
awarded  to  the  plaintiff.  In  the  case  of  Giles  v.  Shaw,  there 
were  not  so  shown,  nor  was  there  any  evidence  that  they  form- 
ed any  portion  of  the  record,  and  were,  for  that  reason,  consider- 
ed as  entirely  dehors  the  record.  It  is  theH  manifest,  that  the 
record  produced  in  evidence  negatives  the  pleaofnwZ  tielrecordy 
and  the  judgment  for  the  plaintiff' on  the  plea  was  therefore  cor- 
rectly given. 

The  objection  that  the  judgment  is  uncertain,  being  for  inter- 
est on  the  amount,  without  rendering  that  amount  into  a  precise 
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vandalia,  Sum  in  damages,  is  well  taken.     In  this  particular,  the  judgment 
Dec.  1830.    is  manifestly  erroneous  for  want  of  certainty. 
J~^v-^"/       The  judgment  must,  therefore,  be  reversed  in  that  portion  of 
Buckmaster  ft  wnich  gives  the  interest  on  the  amount  of  the  original  judg- 
Edi>t.        ment  in  Kentucky.     But  still,  as  the  court  here  have  the  power 
to  render  such  judgment  as  the  court  below  ought  to  have  ren- 
dered, and  as  the  amount  of  interest  is  readily  computable,  the 
error  is   to  be   remedied  without   sending  the  parties  back  for 
such  purpose.     The  amount  of  damages  can  be  ascertained  by 
the  clerk  of  this  court,  which  should  be  allowed  for  the  interest, 
and  the  judgment  is  to  be  entered  in  conformity  with  this  view 
of  that  part  of  the  case,  at  the  costs  of  the  defendant  in  error.(o) 

Eddy,  for  plaintiff  in  error. 

W.  Thomas  and  Rowan,  for  defendant  in  error. 

(a)  A  narr.  in  debt  for  860Z.  12s.  Id.  founded  on  a  decree  in  Chancery  for 
that  sum,  with  interest  from  a  certain  day,  to  the  day  of  rendering  the  de- 
cree, is  fatally  defective.     1  Cranch  259. 


N.  Buckmaster,  Plaintiff  in  error, 

against 
Henry  Eddy,  Defendant  in  error, 

(ERROR  TO  GALLATIN.) 

A  Bond  for       Opinion  of  the  Court  by  Chief  Justice   Wilson.     This  is  att 
the    c°nv_^  action   brought  in  the  circuit   court  of  Gallatin  county  by  H. 
executed  on  Eddy,  as  assignee  of  y^iUiam  Grundy,  upon  a  bond  executed  by 
the  9th  day  Buckmaster  to  Grundy  on  the  9th  day  of  January,  1819,  and 
of  Jan.  1819,  which  is  alledged  in  the  declaration,  to  have  been  assigned  to 
^b"e.taSSThe*  Eddy  on   the  same  day.     The  penalty  of  the  bond  is  800  dol- 
statute       of  lars,  conditioned  to  be  void  upon  Buckmasters  making  a  deed  to 
18&7  governs  Grundy  to  a  certain  tract  of  land.     The  defendant  below,  after 
tn  such  case.  navjng   taken  several  exceptions  to  the  proceedings,  suffered 
judgment  to   go  by  default,  and  then  moved  in  arrest  of  judg- 
ment, on  the  ground  that  the  instrument  upon  which  suit  was 
brought  was  not  assignable,  which  motion  was  overruled  by  the 
court.     This  is  assigned  here,  for  error,  and  is  principally  relied 
on  to  reverse  the  judgment. 

It  is  not  pretended  that  at  common  law,  this  bond  is  assigna- 

*  Rev.  code  ble.     Has  the  statute  then  of  1807,*  which  was  the  only  one  in 

of  1807  page  force  relative  to  the  assignment  of  writings,  at  the  time  this  was 

executed,  embraced  it  ?  The  first  section  of  that  statute,  makes 

all  notes  in  writing  for  the  payment  of  money,  assignable;  the 
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fifth  section  provides  that>  "  the  assignments  of  bills,  bonds  or 
other  writings  obligatory  for  the  payment  of  money,  or  any  spe- 
cific article  shall  be  good,"  and  the  assignee  may  maintain  an  ac- 
tion in  his  own  name*  The  writing  upon  which  this  action  is 
brought,  is  for  the  conveyance  of  land,  and  does  not  come  within 
the  description  of  assignable  instruments  specified  in  the  statute. 
The  word,  "  property,"  has  been  decided  to  be  a  general  term 
including  every  visible  subject  of  ownership,  but  this  compre- 
hensive meaning  of  the  term,  may  be  circumscribed  by  coupling 
with  it  other  terms  which  from  their  common  acceptation,  as 
well  as  their  grammatical  construction,  are  applicabe  to  one 
class  of  property,  in  contradistinction  to  another.  In  the  stat- 
ute under  consideration, however,  the  word  property  is  not  used; 
the  language  is,  " money,  or  any  specific  article"  These  are 
not  technical  terms,  including,  as  well  real,  as  personal  property. 
On  the  contrary,  they  are  terms  applicable  to  objects  of  a  person- 
al nature,  and  cannot,  by  a  fair  construction,  be  made  to  embrace 
real  estate.  The  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 

Gatewood  and  Semplc,  for  plaintiff  in  error. 

Eddy,  for  defendant  in  error. 


Hampton  Pankey, 
Stephen  Mitchell, 


Plaintiff  in  error. 
Defendant  in  errors 


(error  to  gallatin.) 

Mitchell  sued  Pankey  before  a  justice  of  the  peace  of  Gal- 
latin county  for  a  debt  of  37  dollars,  and  recovered  a  judgment 
against  him  for  that  amount,  and  costs.  Pankey  appealed  to  the 
circuit  court  where  the  judgment  of  the  justice  was  affirmed. 
On  the  trial  there,  a  bill  of  exceptions  was  taken  to  the  opinion 
of  the  court,  from  which  the  following  facts  appear,  viz:  The 
plaintiff  was  sworn  and  stated  that  he  had  a  note  on  the  defen- 
dant, signed  also  by  one  Stephen  Roach,  for  thirty  seven  dollars, 
due  about  the  first  day  of  June,  1830,  which  was  lost.  The  plain- 
tiff then  swore  three  witnesses,  and  examined  one  as  to  the  des- 
cription and  contents  of  said  note,  and  rested  his  case.  The  de- 
fendant then  examined  one  of  these  witnesses,  and  proved  that 
the  defendant  with  Roach,  at  his  own  house,  executed  a  note  to 
plaintiff  for  the  sum  of  37  dollars,  and  that  the  consideration 


An  altera- 
tion made  in 
a  note  with- 
out  the 

knowledge 
or  assent  of 
the  payor, 
renders  the 
note  void. 
The  proper 
plea  in  such 
case  is  no?i 
est/actum. 
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vandalia,  thereof  was,  that  plaintiff  should  lend  to  Roach  thirty  seven  dol- 
Dea  1830.  lars  in  money.  Another  of  these  witnesses  testified,  that  he  was 
present  at  the  plaintiff's  shop,  when  Roach  came  with  the  note 
in  question  to  plaintiff  to  get  the  money,  and  saw  plaintiff  pay 
the  money.  The  defendant  was  not  present.  The  witness  fur- 
ther stated  that  when  the  note  was  first  brought,  the  plaintiff 
objected  to  receiving  it;  alledging  that  the  sum  was  not  large 
enough.  The  plaintiff  and  Roach  went  together  to  plaintiff's 
house  and  got  the  money.  The  defendant  then  introduced  tes- 
timony to  prove,  that  the  plaintiff  acknowledged  that  he  had  al- 
tered the  note  executed  by  the  defendant  and  Roach,  from  37 
dollars,  to  44  dollars  and  50  cents.  It  was  also  proved,  that  a  note 
was  afterwards  seen  in  the  possession  of  the  plaintiff  for  44  dollars 
and  50  cents,  signed  by  Roadi  and  the  defendant,  which  appear- 
ed to  have  had  the  amount  that  was  first  inserted,  erased,  so  that 
it  could  not  be  read,  and  "  forty  four  dollars  and  fifty  cents,"  in- 
serted in  lieu,  and  plaintiff  remarked,  that  was  the  note  in  con- 
troversy between  him  and  defendant.  Tins  was  all  the  testimo- 
ny. The  defendant  thereupon,  then  offered  to  plead  non  est  fac- 
tum, and  deny  on  oath  that  he  had  executed  a  note  to  plaintiff 
with  Roach,  for  44  dollars  and  50  cents,  or  that  he  had  given  any 
authority  for  the  alteration  of  the  note  for  37  dollars.  To  this, 
the  plaintiff,  by  his  attorney,  objected,  because  the  merits  had 
been  gone  into,  and  no  such  plea  had  been  filed,  or  notified  to 
the  plaintiff,  and  the  court  sustained  the  objection,  refused  to  re- 
ceive the  plea,  and  affirmed  the  judgment  of  the  justice.  The 
exception  was  to  this  opinion,  and  the  case  brought  up  by  writ 
of  error. 

Opinion  of  the  Court  by  Justice  Smith.  In  this  case,  it  is 
clear  from  the  evidence,  that  the  plaintiff  in  the  court  below, 
made  an  alteration  in  the  amount  of  the  joint  note  signed  by  Pan- 
key  and  Roach,  increasing  the  sum  from  37  dollars,  to  44  dollars 
and  50  cents,  without  the  consent  of  Pankey.  This  rendered  the 
note  itself  void;  and  on  it  no  recovery  could  be  had.  The  note 
is  sued  on  as  a  lost  note,  and  until  it  was  produced,  or  evidence 
offered  to  prove  the  alteration,  the  defendant  in  the  court  below 
could  not  be  supposed  to  be  in  a  condition  to  plead  non  est  fac- 
tum. The  offer  to  do  so,  so  soon  as  the  evidence  disclosed  the 
fraud,  was  sufficiently  intime,as  the  proceedings  were  not  in 
writing,  being  an  appeal  from  the  justice's  decision  to  the  circuit 
court,  and  therefore,  the  court  erred  in  not  permitting  the  plea  to 
be  received. 

But  upon  the  whole  evidence,  as  disclosed  by  the  bill  of  ex- 
ceptions, without  even  the  tender  of  the  plea,  we  are  of  opinion 
that  the  judgment  ought,  on  the  ground  of  the  alteration  and 
fraud,  to  have  been  for  the  defendant.  The  judgment  of  the 
circuit  court  is  reversed  with  costs.  Judgment  reversed. 

Gate-wood,  for  plaintiff  in  error. 

Eddy,  for  defendant  in  error. 
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VANDALIA, 

Dec.  1830. 


William  A.  Beaird,  Appellant,  Beaird 

against 
Mary.  Foreman  and  others,  Appellees. 


Foreman 
axd  others. 


(APPEAL  FROM  ST.  CLAIR.) 


The  defendant,  together  with  Jonathan  Lynch,  Mary  Ann  Man  officer 
Chartrand,  John  Norton  and  Thomas  Baldwin,  who  were  judg-  ^  s  oppfe&!^ 
ment  creditors  of  the  appellant,  issued  executions  upon  their  se-  ively  in  exe- 
veral  judgments  against  the  appellant  who  was  then  shcriffof  St.  cuting  pro- 
Clair  county,  and  placed  them  in  the  hands  of  Pulliam,  the  cor-  c"s»tne  re-m- 
oner  of  that  county,  to  be  executed.  Pulliam,  by  direction  of  him  is  at  law, 
the  defendants,  levied  said  executions  upon  the  personal  property  and  a  court 
of  Beaird,  hut  before  the  sale,  Beaird  obtained  an  injunction  of  equitycan- 
from  the  judge  of  the  fifth  judicial  circuit,  to  stay  all  proceedings  "^hedefen- 
on  said  executions,  setting  forth  in  his  bill,  that  he  had  real  estate  dantin  an  ex- 
unincumbered,  in  Madison,  St.  Clair  and  Randolph  counties,  ecution,  who 
which  ought  to  be  first  taken  in  execution  and  sold,  before  resort  desires  alevy 
could  be  had  to  his  personal  property,  and  relied  on  the  proviso  ticular  tract 
in  the  9th  section  of  the  "  act  concerning  judgments  and  execu-  of  land, 
tions"  approved  Jan.  17, 1825,  which  declares,  "  that  the  plain-  should  exin- 
tifFin  any  execution,  may  elect  on  what  property  he  will  have  ficer  all  thJ 
the  same  levied,  except  the  land  on  which  the  defendant  resides,  evidences  of 
and  his  personal  property,  which  shall  be  last  taken  in  execu-  Ins  title  to  it. 
tion."  Pnlliam,  the  coroner,  alone  answered  the  bill,  denying  is  neQt  £  ^ 5 
that  Beaird  had  any  title  to  the  lands  specified  by  him  as  lying  to  take  any 
in  St.  Clair  county,  except  his  homestead,  and  that  they  were  loose  memo- 
mortgaged,  prior  to  the  judgments  on  which  these  executions  is-  randumofti- 
sued,  to  the  State  Bank,  and  alledgingthat  Beaird  never  surren-  thg  defend't 
dered  to  him  the  lands  in  Madison  and  Randolph  or  the  title  may  show 
papers  to  the  same,  to  satisfy  said  executions,  and  that  all  his  him. 
lands  lying  in  St.  Clair  county,  except  his  homestead,  had  been  ,  •  w£5  * 
previously  sold  on  executions  against  him.  On  filing  this  ?n-  execution  & 
swer,  the  defendants  moved  to  dissolve  the  injunction  and  dis-  the  officer 
miss  the  bill.  The  court  dissolved  the  injunction,  but  refused  serving  it,are 
to  dismiss  the  bill,  and  thereupon,  by  consent,  the  bill  was  dis-  t0  a  ^iu  for 
missed  and  an  appeal  taken  by  Beaird  to  the  supreme  court,  an  injunction 
The  circuit  court  awarded  damages  in  favor  of  the  appellees,  by.thedefen- 
though  some  of  them  were  not  served  with  process,  had  not  ap-  ^©"not  part£ 
peared  or  answered.  Some  exceptions  were  also  taken  to  the  cipate  in  the 
validity  of  the  executions  in  virtue  of  which  the  lew  complain-  acts  of  the 
ed  of  was  made.  officer  in  ma- 

king the  levy 

&c.  thev 

Opinion  of  the   Court  by  Justice  Smith.     The  points  present-  neea-  not  an. 

swer  the  bill; 

the  answer  of  the  officer  is  sufficient  to  authorise  the  court  to  proceed  and  make  a  decree. 

As  a  general  rule,  a  court  of  chancery  will  not  adjudge  executions  regular  on  their  face, 

void,  at  least  until  an  attempt  is  made  in  the  tribunal  from  which  they  issued,  to  obtain  re-- 

lief  against  them. 
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vandalia,  ed  for   the  consideration  of  this  court  in  the  present  case  are, 
Dec.  1830.    tliat  the  circuit  court  erred  in  dissolving  the  injunction, 

""*■"         I.  Because  a  part  of  the  defendants  were  never  served  with 
Beaibd     process,  and  another  portion  never  answered,  and 
FoaiMiff  ASD      ^"  Because  the  executions  were  not  shewn  to  the  defendant  in 
qthhrs.      the  court  below,  and  that  the  same  are  void,  and  conferred  no 
authority  to  the  coroner  to  proceed  under  them. 

To  understand  these  objections  fully,  it  may  be  necessary  to 
recapitulate  the  objects  of  the  bill. 

The  complainant  sought  to  enjoin  perpetually,  all  the  defen- 
dants to  the  bill,  who  were  several  judgment  creditors,  except 
the  coroner,  in  their  separate  and  individual  capacities,  from  pro- 
ceeding to  collect  their  several  judgments  by  execution,  because 
he  alledges  that  under  the  laws  of  this  state,  the  property  so 
taken  in  execution  by  the  coroner  was  not  liable  to  be  sold, 
being  personal  property.  The  authority  of  the  coroner  is  not 
disputed  as  such  coroner,  but  that  the  appellant  having  re-al  es- 
tate sufficient  to  satisfy  the  executions  in  his  hands,  it  was  the 
duty  of  the  coroner  to  have  levied  on  that,  and  sold  it  first,  be- 
fore he  could  resort  to  the  personal  estate.  This  ground  was 
assumed  in  the  argument,  though  it  will  be  perceived  it  is  not 
assigned  as  one  of  the  causes  of  error,  nor  could  it  have  been 
sustainable,  when  it  is  remembered,  that,  if  there' had  been  any 
oppressive  or  illegal  act  of  the  coroner  in  the  levy  on  the  pro- 
perty, the  circuit  court  possessed  sufficient  power  to  stay  the 
proceedings  under  the  execution  and  remedy  the  evil  if  one  had 
existed.  That  this  power  is  a  necessary  incident  to  all  courts 
to  prevent  abuses  of  process,  will  not  be  denied,  and  that  it  is  the 
proper  mode  to  which  to  resort,  rather  than  a  court  of  equity, 
seems  equally  certain.  The  complainant  having  then  a  full  and 
perfect  remedy  at  law,  the  bill  could  not  properly  be  sustainable 
for  that  reason. 

But,  on  examining  the  answer  of  the  coroner,  it  is  clearly 
shown,  that  all  the  real  estate  in  St.  Clair  county  of  the  com- 
plainant, except  the  tract  on  which  he  resided,  had  been  sold 
previously  by  the  coroner  upon  other  executions,  or  was  sub- 
ject to  incumbrance  by  mortgage,  and  that  the  complainant  nei- 
ther offered  the  lands  on  which  he  resided,  nor  did  he  exhibit 
his  title  deeds,  or  manifest  any  desire  to  deliver  any  estate  what- 
ever, either  real  or  personal,  to  be  sold  in  satisfaction  of  the  ex- 
ecutions, previous  to  the  levy  made  by  the  coroner  on  his  person- 
al estate.  Without  then  deciding  whether  the  defendant  in  a 
judgment,  or  the  plaintiff,  has  the  right  of  selecting  the  personal 
property,  or  the  lands  upon  which  the  defendant  resides  under  an 
execution  issued  under  such  judgment,  it  will  be  apparent  that 
the  complainant  has  not  shewn,  that  at  any  time  before  the  levy 
upon  his  personal  estate,  or  even  at  that  time,  did  he  offer  his 
real  estate  to  be  sold  upon  the  executions  of  the  defendants. 
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It  will  surely  not  be  contended,  that  an  officer  is  bound  to  vandalia, 
take  any  loose  memorandum,  which  a  defendant  may  offer  as   Dec.  1830. 
evidence  of  his  title  to  lands,  and  thereupon  expose  the  same     '^"^•"^^ 
for  sale.     Every  reasonable  evidence  of  title  should  be  exhibit-      Beaihd 
ed,  and  the  officer  satisfied  that  he  was  not  proceeding  to  expose     foebman 
to  sale  the  property  of  another  person   before  the  exemption   ANd  otueks. 
could  be  claimed  for  the  personal  estate  if  that  exemption  be 
allowed  bylaw;  but  which  is  not  now  decided,   because  the 
complainant  has  not  shewn  himself  entitled   thereto,  even  if 
the  statute  be  so  construed.     There  is  then  no  ground  of  equity 
disclosed,  by  which  the  complainant  should  be  entitled  to  relief 
on  this  part  of  the  case. 

The  error  relied  on  in  the  first  point,  is  readily  met,  when  it 
is  seen  that  the  coroner  could  alone  answer  to  the  allegations  of 
the  bill  as  to  the  manner  of  the  levy,  and  the  property  taken, 
which  is  the  sole  ground  relied  on  for  the  equitable  interposition 
of  the  court.  The  judgment  creditors  were  entire  strangers 
to  the  acts  of  the  coroner,  could  not  in  any  way  be  supposed  to 
have  participated  therein,  and  if  called  on  to  answer  as  to  that 
part  of  the  bill,  could  only  have  avowed  that  the  coioner  had 
done  what  he  distinctly  states  he  has  done.*  Their  answer  or 
appearance  would  then  have  been  wholly  unimportant  for  the  Ante,  in- 
decision of  the  question  before  the  court  on  the  motion  to  dis-  n2..* ,  „    Tj 

.  .  i  /■        i  i  i  •        •  r  -i  Mitchell     c? 

solve  the  injunction,  ana  tor  that  reason,  the  objection  lails  en-  others,  135, 
tirely  as  a  ground  of  error.  The  coroner's  answer  to  the  main 
allegations  of  the  bill,  relied  on  for  relief,  fully  meets  those  al- 
legations, negativing  some  of  the  most  important  ones,  and  par- 
ticularly as  to  the  time  when  the  levy  was  made.  The  second 
ground,  that  of  not  shewing  the  executions,  and  the  mode  of 
levying  them,  are  already  anticipated  by  the  remarks  on  the 
power  of  the  court  below  on  motion,  to  have  remedied  all  irregu- 
larity if  any  existed;  and  indeed,  if  the  process  of  execution  was 
void,  or  used  oppressively  for  malicious  purposes,  the  officer  would 
no  doubt  be  liable  for  whatever  injury  might  be  sustained. 

If,  however,  the  executions  were  void,  and  conferred  no  au- 
thority to  the  coroner  to  proceed  under  them,  it  is  certain  that 
all  the  parties  concerned  would  be  answerable  as  trespassers. 
But  it  is  not  by  any  means  certain,  that  this  court  would  pro- 
ceed to  adjudge  executions  apparently  regular  upon  their  face, 
void,  at  least  until  an  effort  had  been  made  in  the  tribunal  from 
which  they  issued,  for  relief,  in  conformity  to  the  views  herein 
already  expressed  on  that  point.  No  attempt  has  been  made  to 
the  law  side  of  the  circuit  court  to  set  aside  or  quash  those  exe- 
cutions as  having  been  irregularly  issued,  or  as  being  void  on 
their  face,  and  it  will  not  be  denied  if  either  exist,  that  relief  at 
law  by  making  such  application  also  exists. 

The  bill  having  been  dismissed  by  the  consent  of  parties,  after 
the  dissolution  of  the  injunction,  no  question  is  now  made,  wheth- 
39 
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vandalia.  erthe  dissolvingan  injunction  is  a  mere  interlocutory  order  from 
Dec.  iSaO.    which  no  appeal  or  writ  of  error  lies. 

Upon  a  full  view  of  all  the  grounds  presented  in  this  case,  it 

Beaird      js  ^e  opinion  of  the  coun,  that  there  are  no  sufficient  equitable 

Foreman  and  grounc's  of  relief  disclosed  by  the  complainant  to  entitle  him  to 

others,      the  interposition  of  a  court  of  equity,  and  that  the  circuit  court 

did  not  err  in  dissolving  the  injunction  and  dismissing  the  bill. — 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed,  with 

costs. 

Judgment  affirmed* 

McRoberls,  for  appellant. 

Blackwell,  for  appellees. 
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ABATEMENT. 

1.  A  plea  in  abatement  will  not  lie  where 

a  dormant  partner  is  not  sued      Conley 
v.  Good,  97 

2.  Variances  between  the  writ  and  decla- 
ration, can  only  be  taken  advantage  of  by- 
plea  in  abatement;  they  are  not  reached 
by  a  general  demurrer,  nor  can  they  be 
assigned  for  error.  Prince  v.  Lamb.    298 

ABSENT  ANtD  ABSCONDING    DEBTORS. 

1.  Under  the  attachment  law.  an  affidavit 
stating  that  "J  C  is  justly  indebted  to 
the  plaintiff,  in  the  sum  of  $100  and  that 
the  said  J.  C  is  privately  moving  his  pro- 
perty out  of  the  county"  is  sufficient  to 
authorize  an  attachment  against  the 
goods  of  an  absconding  debtor.  Clark  v. 
Roberts.  222 

2.  Where  the  proceedings  are  manifestly 
against  a  non-resident  debtor,  it  is  n<> 
objection  that  the  affidavit  does  not  state 
that  "  the  defendant  had  departed  from 
this  state  with  the  intention  of  having 
his  effects  and  personal  estate  removed 
out  of  the  limits  of  this  state."  Phelps 
v.  Young.  256 


ACKNOWLEDGEMENT   OF   DEED* 

A  purchaser's  right  under  a  sheriff's  deed 
is  not  affected  under  the  act  of  1819,  by 
its  not  being  acknowledged  in  court — it 
is  well  acknowledged,  if  it  be  acknowl- 
edged before  the  circuit  court  of  the 
county  of  which  he  is  sheriff,  and  where 
the  land  lies.  Fail  and  Nabb  v.  Goodtitle 
ex  dem  &?c.  156 


ACTION. 

An  action  for  slander  is  not  taken  away, 
tho'  the  statute  creating  the  offence 
charged,  be  repealed.  French  v.  Creath 
&c.  12 

Where  an  action  is  brought  against  se- 
veral joint  debtors,  a  recovery  must  be 
had  against  all  or  none,  unless  one  or 
more  of  the  defendants  interpose  a  de- 
fence which  is  personal  to  himself,  such 
as  infancy  or  bankruptcy.  Kimmel  v. 
Shidtz  and  others.  128 

No  action  can  be  maintained  upon  an  in- 
strument of  writing  for  the  payment  of 
money,  unless  the  instrument  snows 
upon  its  face  to  whom  it  is  payable. 
Mayo  v.  Chenoieeth.  155 

Vide  ADMINISTRATORS,  4.     ESCAPE,  2. 
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ADMINISTRATORS. 

4.  A  payee  of  a  note,  altho'  he  may  have 
written  an  assignment  on  the  back  of  it, 
can  maintain  an  action  thereon  in  his  own 
name.  Brink-ley  \.  Going.  288 

5.  P.  Brinkley  v.   Going.  289 

ADMINISTRATORS. 

1.  If  one  of  two  administrators  Joans 
the  money  of  the  estate,  lie  does  it  upon 
his  own  responsibility,  and  an  action  to 
recover  it  back  should  be  brought  in  his 
name  alone.  Thornton  et  al.  v.  Smiley  & 
Bradshatt).  13 

2.  A  judgment  cannot  be  rendered  against 
the  security  in  an  administration  bond, 
nor  is  he  liable  to  an  action  until  a  de- 
vastavit by  suit,  has  first  been  establish- 
ed against  the  administrator  Briggs  and 
ethers  v.  Postleivait  and  others  154 

<>.  An  administrator  has  no  power  to  charge 
the  effects  of  his  intestate  bv  any  con- 
tract originating  with  himself,  and  his 
contracts,  in  the  course  of  bis  administra- 
tion, or  for  the  debts  of  his  intestate, 
render  him  liable,  de  bonis propiis.  Vin- 
cent and  Bertrandv.  Morrison.  175 

4.  In  an  action  on  a  judgment  against  ad- 
ministrators suggesting  a  devastavit,  a 
judgment  by  default  admits  the  truth  of 
the  allegation  in  the  declaration  and  a 
jury  of  enquiry  is  not  necessary  to  as- 
certain the  damages.  Greenup  St  Con- 
way  v.  Wood-worth.  179 

5.  The  time  of  the  devastavit  of  an  adminis- 
trator is  properly  ascertained  from  the 
return  of  nulla  bona  to  the  execution  is- 
sued against  them  as  administrators. 
Greenup  and  Conway  v.  Brown.  193 

6.  An  administrator  has  no  power  to  com- 
pel an  indentured  servant  to  attend  to 
his  business  ;  he  has  only  the  custody  of 
the  servant  for  safe  keeping  until  his  time 
of  service  can  be  sold.  Phoebe  v.  Jay.  207 

7.  The  act  of  1823  regulating  administra- 
tions and  the  descent  of  intestate's  es- 
tates &c  ,  does  not  apply  to  the  estates  of 
tliose  who  died  before  the  passage  of  the 
act;  under  that  law  the  judgments  ob- 
tained against  the  deceased  in  his  life 
time,  are  to  be  first  paid.  Jones'  adminis- 
trators v.  Bon  d  223 

S.P.  I food-worth  v.  Paine' s  administrators  294 

AFFIDAVIT. 

1.  An  affidavit  of  a  juror  who  tried  the 
cause  will  be  received  to  prove  impro- 
per conduct  on  the  part  of  the  jury. 
Sawyer  v.  Stephenson  6 

S.  P.  contra  Forester  and  Funhhouser  v. 
Guard,  Siddall  and  co.  44 

2.  An  affidavit  setting  forth  the  discovery 
of  new  testimony  should  state  the  name 
of  the  witness,  and  also  the  facts  he  can 


AGENT. 

prove   Forester  and  Funkhouser  v .  Guard0 
Siddall  and  Co.  44 

3.  If  an  affidavit  on  which  an  attachment  is- 
sues does  not  comply  with  the  requisi- 
tions of  the  statute,  all  the  proceedings 
under  it  are  void       Clark  v.  Roberts.    222 

4.  Under  the  attachment  law  of  1827  which 
requires  that  the  amount  and  nature  of 
the  indebtedness  should  be  specified  in 
the  affidavit,  it  is  sufficient  to  state  there- 
in, that  the  non-resident  "  is  justly  in- 
debted to  the  plaintiff  in  the  sum  of 
$ —  by  his  certain  instrument  of  writing 
signed  by  him"  Phelps  v.  Young.       256 

5.  Upon  an  order  for  a  change  of  Venue 
and  granted,  but  before  the  record  is 
removed,  an  affidavit  of  the  materiality 
of  witnesses  for  the  purpose  of  taking 
their  depositions,  is  properly  made  in 
the  circuit  court  of  the  county  where 
the  suit  is  brought,  and  the  computation 
of  time  and  distance,  must  be  made 
from  that  county.  Ibid. 

6.  Where  the  proceedings  are  manifestly 
against  a  non-resident  debtor,  it  is  no 
objection  to  the  affidavit  that  it  does  not 
state  that  "  the  defendant  has  departed 
from  this  state  with  the  intention  of  hav- 
ing his  effects  and  personal  estate  re- 
moved without  the  limits  of  this  state." 

Ibid. 


1  Notice  of  an  equity  to  an  agent  is  notice 
to  his   principal.  Bryan  and  Morrison  v. 

Primm.  33 

2.  The  agent  of  the  Gallatin  county  Saline 
has  no  power  to  substitute  another  per- 
son in  place  of  the  original  lessee;  in 
case  of  a  violation  of  the  covenants,  he 
should  enter  upon  the  demised  premis- 
es, advertise  them,  and  lease  them  to  the 
highest  bidder.   Owen  and  others  v.  Bond. 

90 

3.  The  usual  and  appropriate  mode  of  exe- 
cuting a  deed  or  other  writing  by  an  a- 
gent  or  attorney  is,  for  the  agent  or  at- 
torney to  sign  his  principal's  name,  and 
then  his  own  as  agent.  Mears  v.  Morris- 
on. 172 

AGREEMENT. 

1,  An  agreement  to  pay  the  county  com- 
missioners of  Kandolph  county,  a  cer- 
tain sum  of  money,  provided  tbey  would 
build  a  court  house  on  a  particular  lot,  is 
not  binding  for  want  of  mutuality,  altho' 
they  do  build  the  court  house  on  the  lot 
designated,  the  obligation  to  pay  and  to 
build,  not  being  reciprocal.  County  Com- 
missioners of  Randolph  v.  Jones.  103 

2  A  promise  to  pay  the  county  commis- 
sioners to  do  an  act  which  thev  are  re- 
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quired  to    do  by  law,  is   against  public 
policy,  and  therefore  void.  Ibid. 

3.  As  a  general  rule,,  the  terms  of  a  written 
agreement  cannot  be  changed  by  parol, 
but  the  time  of  its  performance  may  be  ex- 
tended.   Baker  v   IVhiteside.  132 


ALTERATION. 

An  alteration  made  in  a  note,  without  the 
knowledge  or  assent  of  the  payor,  ren- 
ders the  note  void;  the  proper  plea  in 
such  case  is,  non  est  factum.  Pankey  v. 
Mitchell.  301 

AMENDMENTS. 

1.  Where  the  plaintiff  amends  in  matters  of 
form  only,  the  defendant  is  not,  for  that 
reason,  entitled  to  a  continuance  as  a 
matter  of  course.   Scott  v.  Cromwell.       7 

2.  If  parties  appear  and  go  to  trial  without 
a  plea  being1  put  in,  it  is  such  an  irregu- 
larity as  will  be  cured  after  verdict,  by 
the  statute  of  amendments.  Brazzle  & 
Hawkins  v.  Usher.  14 

3.  Where  a  party  amends  his  narr  by  set- 
ting out  the  bond  on  which  suit  is 
brought  as  the  statute  requires,  it  is  er- 
ror in  the  plaintiff  to  take  judgment  at 
the  same  term,  if  a  continuance  is  prayed 
for  by  defendant.    Ronntree  v.  Stuart.  43 

4  The  omission  in  a  writ  of  the  words, 
"  The  people  of  the  state  of  Illinois  to 
the  coroner,"  &c  is  a  mere  misprision  of 
the  clerk  and  is  amendable.  State  Bank 
v.  Buckmaster.  133 


APPEAL. 

1.  An  appeal  will  lie  by  consent  from  an  in- 
terlocutory order  dissolving  an  injunc- 
tion.   Cornelius  v.  Coons  and  Jarvis        15 

2.  The  statute  regulating  appeals  from  a 
justice  of  the  peace  in  providing  that  no 
continuance  shall  be  allowed  to  either 
party  after  the  second  term,  was  not  in- 
tended to  prohibit  the  court  from  taking 
such  cases  under  advisement  after  the 
trial.  Johnson  v.  Jlckless.  59 

3.  In  appeal  cases  where  the  judge  acts 
both  as  court  and  jury,  a  bill  of  excep- 
tions taken  after  the  judgment  of  the 
court  is  rendered,  is  regular  and  in  time. 

Ibid. 

4.  An  appeal  from  a  justice  of  the  peace  is 
assimilated  to  a  suit  in  equity.  Conley  v. 
Good  96 

5.  Where  a  judgment  is  rendered  by  a  jus- 
tice of  the  peace  for  a  greater  amount 
than  the  defendant  owes,  his  remedy  is, 
not  by  an  application  to  a  court  of  equity, 
but  by  appeal  to  the  circuit  court.  Rey- 
nolds v.  Mitchell.  135 


APPEARANCE. 

6.  In  case  of  an  appeal  to  the  circuit  court 
upon  a  trial  of  right  of  property,  all  the 
proceedings  before  the  sheriff  are  to  be 
transmitted,  if  they  are  not.  the  circuit 
court  cannot  exercise  jurisdiction.  Ma- 
son v.  The  State  Bank.  l4l 

7.  The  word  "  appeals."  used  in  the  32d. 
section  of  the  practice  act  of  1827  ap- 
plies equally  to  writs  of  error.  Clark  v. 
Boss.  261 

8.  An  appeal  will  not  lie  from  the  decision 
of  a  magistrate  imposing  a  fine  for  a  con- 
tempt.   Clark  v.  The  People.  2(i6 

9.  Ten  per  cent  damages  will  be  allowed, 
where  an  appeal  is  evidently  taken  for 
delay.   Simms  v.  Klein.  292 

10.  On  an  appeal  taken  by  the  defendant, 
from  the  judgment  of  a  justice  of  the 
peace,  the  circuit  court  cannot  ride  the 
plaintiffto  give  security  for  costs.  Teague 
v.  Wells.  297 

APPEARANCE. 

1.  Appearance  and  pleading  will  cure  void- 
able but  not  void  process.  Coleen  and 
Claypole  v.  Figgins.  3 

2.  The  appearance  of  parties  and  going  to 
trial  without  a  plea,  cures  the  defect  if 
any,  arising  from  the  want  of  a  plea.  The 
statute  of  amendments  cures  the  irregu- 
larity. Bruzzle  &  Hawkins  v ■  Usher.     14 

3.  The  appearance  of  an  attorney  without 
authority,  is  good.  Bust  v.  Froihingham 
and  Fori.  260 

APPOINTMENT. 

The  Governor  cannot  make  an'appointment 
in  the  recess  of  the  general  assembly, 
unless  the  vacancy  occurred  since  the 
adjournment  of  that  body.  The  people  ex 
relat.  Fwing  v.  Forquer.  68 

ASSAULT    AND    BATTERY. 

A  warrant  for  a  felony  founded  upon  an  affi- 
davit which  stated  that  "  A  B.  entered 
the  enclosure  of  C  D.  and  carried  off 
her  grain,"  is  no  justification  in  an  ac- 
tion for  assault  and  battery  and  false  im- 
prisonment, neither  to  the  officer  who 
issued  it,  nor  to  the  officer  executing  it, 
as  the  affidavit  contains  no  words  im- 
porting a  felony.  All  the  parties  t<>  such 
a  warrant  are  trespassers.  Moore  v.  Watts 
and  others.  18 

ASSIGNMENT. 

1.  A  note  for  the  payment  of  a  certain  sum 
of  money  "which  may  be  discharged  in 
pork"  is  ass'gnable.  Thompson  v.  Arm- 
strong. 23 

2.  Our  act  making  promisory  notes  he.  as- 
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ASSIGNOR    AND    ASSIGNEE. 

signable  is  not  to  be  construed  in  the 
same  way  as  the  Stat,  of  Anne,  as  they 
are  different  in  their  objects  and  pro- 
visions. Mason  v.  Wash.  16 

3.  A  pa\ee  of  a  note,  altho'  he  may  have 
written  an  assignment  on  it,  can  maintain 
an  action  in  his  own  name  on  it,  and  his 
describing'  himself  "assignee"  of  the 
person  to  whom  he  made  the  assignment, 
mav  be  rejected  as  surplusage;  the  as- 
signment by  endorsement  is  in  the  con- 
trol of  the  payee,  and  he  may  strike  it 
out  or  not,  as  he  thinks  proper.  Brinkley 
v.  Going-.  288 

4.  A  bond  for  the  conveyance  of  land  exe- 
cuted on  the  9th  day  of  Jan.  1819,  is  not 
assignable.  Buckmaster  v.  Eddy.         300 

ASSIGNOR  AND  ASSIGNEE. 

1.  Tn  a  case  on  an  assigned  note  between 
maker  and  assignee,  a  consideration  need 
not  be  averred.  Masonv.  Buckmaster 
assignee  &c.  9 

2.  Under  our  statute,  an  assignor  cf  a  note 

is  not  liable  unless  due  diligence  by  suit 
against  the  maker  has  been  used  where 
that  course  will  obtain  the  money.  Mason 
v.   Wash.  16 

3.  The  assignor  of  a  note  for  the  payment 
of  money  or  a  specific  article  of  property 
is  not  liable,  unless  due  dilligence  has 
been  used  to  recover  of  the  tmaker. 
Thompson  v.  Armstrong.  23 

4.  An  averment  of  the  insolvency  of  the  ma- 
ker is  sufficient  to  excuse  the  use  of  due 
diligence.  Ibid. 

5.  The  assignee  of  a  note  after  it  becomes 
due,  takes  it  subject  to  all  the  equity  ex- 
isting between  the  original  parties  to  it. 
Bryan  and  Morrison  v.  Primm.  So 

S.  In  a  suit  by  the  assignee  against  the  as- 
signor seeking  to  recover  on  the  ground 
that  he  has  used  due  diligence,  to  reco- 
ver of  the  maker,  the  rule  is,  that  he 
must  show  that  he  brought  his  action 
against  the  maker,  at  the  first  term  of 
court  after  the  note  fell  due.  Lush  v. 
Cook.  53 

7.  On  a  note  made  in  Missouri  and  assigned 
there,  the  lex  loci  of  Missouri  as  to  the 
liability  of  the  assignor  is  to  govern. 
Humphreys  v.  Collier  and  Powell.  231 

ASSUMPSIT. 

1.  An  undertaking  by  parol,  by  which  a 
third  person  obtains  credit,  is  collateral, 
within  the  statute  of  frauds  and  perjuries 

and  not  binding.  Everett  v.  Morrison.  49 

2.  In  an  action  of  assumpsit  under  the  gen- 
eral issue,  private  incorporations  must 
prove  their  corporate  character.  Jones 
v.  The  bank  of  Illinois.  86 


ATTACHMENT.     AWARD. 

3.  A  promise  to  pay  the  County  commrs* 
sioners  of  a  county  to  do  an  act  which 
they  are  required  to  do  by  law,  is  against 
public  policy  and  therefore,  void.  County 
commissioners  of  Randolph  v.  Junes.       103 

4  A  plea  of  payment  is  a  good  plea  in  an 
action  of  assumpsit,  and  without  it  evi- 
dence of  contra  demands  cannot  be  re- 
ceived. Jones'  administrators  v.  Francis 
and  others.  125 

5.  In  an  action  of  assumpsit  upon  a  nots 
evidently  given  to  pay  the  debt  of  a  third 
person,  ii  there  is  no.  consideration  for 
the  promise  expressed  in  the  note,  a 
consideration  should  be  averred  in  the 
declaration,  and  the  want  of  such  aver- 
ment is  fatal.    Connolly  v.  Cottle.  287 

ATTACHMENT. 

1.  If  the  affidavit  upon  which  an  attach- 
ment is  issued,  does  not  comply  with 
the  requisitions  of  the  statute  all 
the  proceedings  under  it  are  void,  and 
the  attachment  ought  to  be  quashed. 
Clark  v.  Iioberts.  222 

2.  Under  the  attachment  law  of  1827  which 
requires  that  the  amount  and  nature  of 
the  indebtedness  should  be  specified  in 
the  affidavit,  it  is  sufficient  to  state  that 
the  non-resident  "is  justly  indebted  to 
the  plaintiff"  in  the  sum  of  $ —  by  his 
certain  instrument  in  writing  signed  by 
him."  Phelps  v.  Young.  255 

ATTORNEY. 

Vide,  AGENT  ANP  COUNSELLOR. 

An  appearance  by  an  attorney  without  au- 
thority, is  good.  Bust  v.  Frothingham  and 
Fort.  260 

AWARD. 

1.  The  circuit  court  cannot  arrest  or  inter- 
fere with  the  proceedings  on  an  award, 
where  the  submission  has  been  by  bond 
or  rule  of  court,  except  for  the  causes 
expressly  stated  in  the  statute,  viz  :  that 
the  award  was  obtained  by  "  fraud,  cor- 
ruption, or  undue  means."  Chandler  v. 
Gay.     '  55 

2.  It  is  error  for  the  circuit  court  to  enter 
up  judgment  on  an  award  under  the  act 
of  1819;  the  proper  course  is  for  a  rule 
of  court  to  be  entered  up  on  filing  the 
submission  and  award,  requiring  the  par- 
ties to  abide  by  the  award.  A  disobe- 
dience to  this  rule  would  be  a  contempt. 

Ibid  57. 

3.  Where  parties  agree  to  submit  their  dif- 
ferences to  arbitration,  and  agree  that 
"  the  award  is  to  be  entered  of  record 
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BAIL  AND  BAIL  BONDS, 
and  made  a  rule  of  court  at  the  next 
term,  and  which  award  when  entered  is 
to  have  the  force  and  effect  of  ajudg- 
ment,"  it  is  irregular  and  erroneous  for 
the  circuit  court  to  enter  up  a  judgment 
on  the  award.    Cromwell  v.  March.      230 

4.  Parties  who  agree  to  submit  their  cause 
to  arbitration  will  be  governed  by  their 
agreement,  and  if  one  party  stands  by 
and  suffers  judgment  to  be  entered  on 
the  award  to  which  technical  objections 
coidd  be  made  the  supreme  court  will 
not  interfere  to  reverse  the  judgment. 
Duncan  v.  Fletcher.  252 

5.  Where  no  fraud  is  charged  or  injustice 
alledged,  the  court  will  presume  that 
the  referee  was  sworn,  if  the  fact  does 
not  appear  on  the  award.  Ibid. 

B. 

BAIL    AND    BAIL    BONDS. 

Under  the  practice  act  of  1819,  bail  bonds 
should  be  taken  to  the  sheriff  and  suits 
on  them  should  be  brought  in  his  name. 
The  act  gives  him  no  power  to  assign 
them  to  the  plaintiff  in  the  action.  Hunter 
v.  GiUiam.  51 

BAILABLE   OFFENCES. 

1.  The  words,  "  any  other  offence  which 
by  law  shall  not  be  bailable,"  as  used  in 
the  40th  Sect,  of  the  act  denning  the 
duties  of  Justices  of  the  supreme  court, 
apply,  not  to  the  ability  of  an  offender  to 
procure  bail,  but  to  the  character  of  the 
offence.  Foley  v.  The  people.  31 

2,  Larceny  is   an   offence  bailable  by  law. 

Jbid. 

BANKRUPT   LAW. 

A  discharge  under  the  bankrupt  law  of  N. 
York,  is  no  bar  to  a  suit  brought  here 
on  a  contract  made  before  the  discharge. 
J\tason  v.  ft  ash.  16 

BANKS. 

1.  The  receipt  of  the  Cashier  of  State  Bank 
for  money  received  of  an  individual  is 
evidence  of  a  deposite  by  that  individu- 
al. State  Hank  v.  Kain.  45 

2.  Where  a  private  corporation  sues  to  re- 
cover real  property  or  upon  a  contract, 
it  must,  under  the  general  issue,  produce 
the  act  of  incorporation.  JJargrave  v. 
Bark  of  Illinois.  84 

3.  The  act  of  endorsing  a  bill  to  a  bank, 
does  not  admit  that  the  Bank  is  a  corpo- 
ration. Ibid. 


BILL    OF    EXCEPTIONS. 

4.  The  debtors  to  the  State  Bank  cannot 
raise  the  objection  that  the  bank  is  un- 
constitutional.    Snyder    v.    State  Bank. 

122 

5.  The  22d  section  of  the  bank  law  is 
merely  directory  to  the  board  of  direc- 
tors, and  an  omission  by  them  to  comply 
with  it,  does  not  release  the  securities 
to  a  note  executed  to  the  Bank  for  an  ac- 
commodation. Moreland  and  Willis  v. 
the  State  Bank.  203 

6.  A  debt  due  to  the  State  Bank,  is  a  debt 
due  the  state  which  the  state  can  re- 
lease. Ernst's     administrators   V.  Ernst. 

247 

BILL    OF    EXCEPTIONS. 

1.  In  appeal  cases  where  the  judge  acts 
both  as  court  and  jury,  a  bill  of  excep- 
tions taken  after  the  judgment  of  the 
court  is  rendered,  is  regular  and  in  time. 
Johnson  v.  Jlckless.  59 

2.  The  court  cannot  notice  a  judgment  re- 
cord on  which  suit  is  brought,  unless  it 
is  made  a  part  of  the  record  by  bill  of 
exceptions.  Kimmel\.  Sladtz  and  others. 

123 

3.  A  bill  of  exceptions  cannot  be  taken, 
unless  the  exceptions  be  made  on  the 
trial  and  before  the  jury  is  discharged, 
and  it  lies  for  receiving  improper,  or  re- 
jecting proper  testimony,  or  for  misdi- 
recting the  jury  on  a  point  of  law.  Clem- 
son  v.  Kruper.  162 

BILL   IN   EQUITY. 

A  bill  may  be  dismissed  in  all  cases  on  mo- 
tion, when  the  court  is  satisfied  there  is 
no  equity  in  it.  Ed-wards  v.  Beaird.       41 

BOND. 

A  bond  for  the  conveyance  of  land,  execu- 
ted on  the  9th  day  of  January,  1819,  is 
not  assignable.  The  statute  of  1807,  go- 
verns in  such  case.   Jincfrmaster  v.  Eddy. 
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c. 


CAPIAS    AD    SATISFACIENDUM. 

A  ca.  sa.  issued  upon  a  judgment  is  not  void 
on  its  face,  tho'  it  does  not  recite  that  the 
oath  required  by  law  to  be  made,  was 
made  before  is  it  issued,  nor  is  neces- 
sary that  the  declaration  for  an  escape  on 
such  ca.  sa.  should  aver  that  the  oath  was 
made.  Lattin  v.  Smith-,  284 
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CHANCERY. 

1.  A  suppressio  wn  in  relation  to  anyim- 
poitant  tact  affords  ground  for  the  inter- 
ference of  a  court  of  equity  to  annul  the 
contract.  Bryan  and  Morrison  v.  Primm. 

33 

2.  Tho'  a  bill  for  an  injunction  does  not 
pray  that  the  money  be  refunded,  yet 
such  relief  can  be  granted,  and  a  decree 
therefore  is  not  erroneous.  Ibid. 

3.  If  a  party  neglects  to  make  his  defence 
at  law,  a  court  of  chancery  will  not  re- 
lieve him.  More  and  Bates  v.  Bag-ley, 
Borer  and  Robbins.  60 

4.  In  chancery,  all  the  parties  in  interest 
and  whose  rignts  may  be  affected  ought 
to  be  made  parties  to  the  bill,  and  if  the 
court  is  called  on  to  dispense  with  the 
proper  parties,  some  reason  therefore 
ought  to  be  disclosed  in  the  bill.  Gilham 
and  others  v.   Cairns.  .  124 

5.  A  party  who  asks  equity  must  do  equity: 
and  when  a  party  signed  a  note  for  spe- 
cie, supposing  it  to  be  for  state  paper, 
tho'  no  fraud  was  practised,  and  a  judg- 
ment was  entered  against  him  for  the 
specie  value  of  so  much  state  paper  as 
the  note  called  for,  chancery  will  not  re- 
lieve against  such  judgment,  as  it  isequi- 
table.    Beaugenon  v.  Purcotte  and  Valois. 

126 

6.  If  a  defendant  neglects  to  avail  himself 
of  a  legal  defence,  a  court  of  equity  will 
not  relieve  him.  Ibid, 

S.  P.  More  and  Hates  v  Bagley  and  others. 
60.     Hubbard  v.  Hobson.  ,147 

7.  Where  a  judgment  is  rendered  by  a  jus- 
tice of  the  peace  for  a  greater  amount 
than  the  defendant  owes,  his  remedy  is 
not  by  application  to  a  court  of  chancery, 
but  by  appeal  to  the  circuit  court.  Rey- 
nolds v.  Mitchell.  135 

8.  It  is  not  error  to  dissolve  an  injunction 
and  dismiss  the  bill  tho'  all  the  defen- 
dants have  not  been  compelled  to  an- 
swer Ibid. 

9.  As  a  general  rule,  a  court  of  equity  will 
not  relieve  a  defendant  who  has  neglect- 
ed to  make  his  defence  at  law.  But 
if  he  did  not  know  of  his  defence  until 
after  the  judgment,  a  court  of  equity  will 
relieve,  Hubbard  v.  Hobson.  147 

10.  Where  the  circuit  court  sitting  as  a 
court  of  chancery  grants  a  rehearing,  the 
first  decree  is  thereby  vacated  and  the 
case  stands  as  if  no  decree  had  been  ren- 
dered in  the  cause.  Finley  and  Creath  v. 
Jinkeiiy.  191 

11.  Where  a  full  and  ample  defence  might 
be  made  at  law,  a  court  of  chancery  will 
not  relieve  Greenup  and  Conway  v. 
Broion.  >  19.3 

S.  P.  Same  plaintiffs  v.  Woodworth.  149 


CONSTITUTION,  SCC. 

12.  Rules  of  decision  are  the  same  in  courts 
of  chancery  as  in  courts  of  law.  More- 
land  and  Willis  v.  State  Bank.  203 

Tide  TITLE   TO    I.A5D,  2. 

13.  A  court  of  chancery  cannot  interfere  to 
relieve  against  the  oppressive  or  illegal 
acts  of  an  officer  in  executing  process, 
the  remedy  of  the  party  injured,  is  at  law. 
Beaird  v.  Foreman  and  others.  303 

14.  As  a  general  rule,  a  court  of  chancery 
will  not  adjudge  executions  which  are 
regular  on  their  face,  void,  at  least  until 
an  attempt  is  made  in  the  court  from 
which  they  issued,  to  obtain  relief 
against  them.  Ibid. 

CONSTITUTION. 

A  constitution  can  do  what  a  legislative  act 
cannot,  as  it  is  the  supreme,  fixed  and 
permanent  will  of  the  people  in  their  ori- 
ginal, sovereign  and  unlimited  capacity, 
and  in  it  are  determined  the  condition, 
rights  and  duties  of  every  individual  of 
the  community,  from  its  decrees  there 
can  be  no  appeal,  for  it  emanates  from 
the  highest  source  of  power,  the  sover- 
eign people.    Phoebe  v.  Jay.  207 

CONTINUANCES. 

1.  Where  the  plaintiff  amends  in  matters  of 
form  only,  the  defendant  is  not,  for  that 
reason,  entitled  to  a  continuance  »s  a 
matter  of  course.  Scott  v.  Cronru  ell.      T 

2.  Granting  continuances  and  new  trial*, 
rests  in  the  discretion  of  the  court,  and  » 
refusal  of  either  cannot  be  assigned  as 
error.    Cornelius  v.  Boucher.  12 

3.  Where  a  copy  of  a  note  on  which  suit  is 
brought,  is  filed  with  the  declaration  and 
an  amendment  of  the  narr.  allowed  by 
changing  the  word  "  20"  to  "  25"  and 
adding  the  words  "  promise  to  pay,"  the 
defendant  is  not  entitled  to  a  continu- 
ance. Crane  v.  Graves.  37 

4.  Where  a  statute  declares  that  in  a  cer- 
tain case  a  continuance  shall  be  granted, 
it  is  error  in  the  court  to  refuse  it.  Iloun- 
tree  v.  Stuart.  43 

CLERKS, 

A  peremptory  mandamas  will  issue  to  a  coun- 
ty commissioners'  court  to  compel  the 
restoration  of  a  clerk,  the  cause  of  whose 
rremoval  is  not  slated  on  their  records. 
Street  v.  County  Commissioners  of  Galla- 
tin.  25 
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CONTEMPTS. 

The  power  to  punish  for  contempts  is  inci- 
dent to  all  courts  of  justice  indepen- 
dent of  statute,  and  the  exercise  of  this 
power,  resting  in  the  sound  discretion 
of  the  court,  cannot  be  reviewed  by  the 
supreme  court.    Clark  v.  The  people  2o6 

CONFIRMATIONS. 

Vide  Governor's  Confirmations. 

CONSTABLE. 

1.  At  common  law,  a  justice  may  deputise 
any  person  he  pleases  to  be  his  consta- 
ble, and  under  the  act  of  the  22d  March, 
1819,  a  magistrate  can  appoint  a  consta- 
ble in  a  criminal  case  where  there  is  a 
probability  that  the  criminal  will  escape. 
Flack  and  Johnson  v.  Ankeny.  145 

3.  A  constable  cannot  enter  upon  land  and 
take  in  execution  fruit  trees  standing  and 
growing;  they  are  part  and  parcel  of 
the  freehold.  Adams  and  others  v.  Smith. 

221. 


Vide,  OFFICE    AND    OFFICER.    1.    2. 

CONSIDERATION. 

L  In  all  special  pleas  to  the  consideration 
of  a  note  the  manner  of  avoiding  the  ob- 
ligation ought  to  be  shown,  a  failure  to 
do  it  is  error.  Taylor  v.  Sprinkle.  1 

2.  A  plea  alledging  a  failure  of  considera- 
tion is  insufficient  without  setting  out 
wherein  the  failure  consists.  Cornelius 
v.  Vanorsdall,  assignee,  &c.  5 

u.  In  a  case  on  an  assigned  note  between 
maker  and  assignee,  a  consideration 
need  not  be  averred.  Mason  v.  Buck- 
master,  assignee,  &c.  9 

4  A  plea  seating  that  the  consideration  has 
wholly  failed  without  showing  wherein, 
is  bad.    Poole  v.  Vanlandingham.  22 

5.  The  plea  of  "  no  consideration"  is  given 
by  statute  and  throws  the  onus  on 
the  plaintiff.  Ibid. 

6.  A  plea  of  failure  of  consideration  with- 
out setting  out  how  it  has  failed,  is  bad. 
Bradshavj  v.  JYervman.  94 

7.  Vide  Vendor  and  Vendee.  1. 

8.  A  plea  of  failure  of  consideration  should 
alledge  specially,  in  what  the  failure  con- 
sists, and  the  extent  of  it,  so  that  by 
knowing  the  extent,  the  court  may  be 
enabled  to  give  judgment  for  the  resi- 
due. Shnms  v.  Klein.  235 

9.  The  statute  authorising  pleas  to  the  con- 
sideration of  a  note,   enumerates   four 

40 


CORPORATIONS. 

grounds  of  defence.  1.  Where  the  note 
is  made  without  any  good  or  valuable 
consideration.  2.  Where  the  considera- 
tion has  wholly  failed.  3  Where  fraud 
[and  circumvention  have  been  used  in  ob- 
taining it,  setting  forth  the  facts  which 
constitute  fraud  &.c.  and,  4.  Where  there 
has  been  a  partial  failure  of  consideration, 
setting  forth  in  what  it  consisted.  Ibid. 
10.  In  an  action  upon  a  note  evidently  given 
to  pay  the  debt  of  a  third  person,  if 
there  is  no  consideration  for  the  promise 
expressed  in  the  note,  a  consideration 
should  be  averred  in  the  declaration,  and 
the  want  of  such  averment  is  fatal. 
Connolly  v.  Cottle.  287 

Vide,  PLEAS  AND    PLEADING.  21. 

CORPORATION. 

1.  Where  a  private  corporation  sues  to  re- 
cover real  property  or  upon  a  contract, 
it  must,  under  the  general  issue,  pro- 
duce the  act  of  incorporation.  Hargrave 
v.  The  Bank  of  Illinois.  84 

2.  The  act  of  endorsing  a  bill  to  a  bank, 
does  not  admit  thit  the  Bank  is  a  corpo- 
ration. Ibid. 

3.  Private  incorporations  must  prove  their 
corporate  character,  under  the  general 
issue  in  an  action  of  assumpsit.  Jones  v. 
The  Bunk  of  Illinois.  86 

4.  Counties  are  public  corporationSj  and 
can  be  changed,  modified,  enlarged,  re- 
strained or  repealed  to  suit  the  ever 
varying  exigencies  of  the  state  ;  they  are 
completely  under  legislative  control. 
Colas  v.  The  County  of  Madison.  115 


CONTRACTS. 

1.  A  suppressio  veri  in  relation  to  any  im- 
portant fact  affords  ground  for  the  inter- 
ference of  a  court  of  equity  to  annul  the 
contract.  Bryan  and  Morrison  v.  Primm. 

33 

2.  A  contract  to  pay  a  sum  of  money  with  20 
per  cent  interest,  is  merged  in  the  judg- 
ment rendered  upon  such  contract,  and 
the  judgment  is  then  controled  by  the 
statute  and  not  by  the  contract.  Masons 
v  Eakle.  52 

3.  The  County  Commissioners  of  a  county 
have  no  power  to  make  a  contract,  only 
as  a  court.  County  Commissiojiers  of 
Randolph  v.  Jones.  103 

4.  Where  a  contract  is  made  with  the  state 
to  print  the  laws  &c,  for  so  much  in  state 
paper,  ,;  at  its  specie  value  when  the 
same  shall  become  due  and  payable,'- 
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the  amount  to  be  paid  by  the  state,  is  not 
to  be  ascertained  by  an-  arbitrary  valua- 
tion of  the  paper  made  by  the  officers  of 
the  state  under  a  law  passed  subsequent 
to  the  contract,  but  by  the  market  or 
current  value  of  the  paper.  Mack-well 
v.  The  Auditor.  152 

COSTS. 

1.  If  a  nonresident  gives  bond  for  costs  af- 
ter the  commencement  of  the  suit  but 
before  the  trial,  it  is  sufficient.  White  v. 
Stafford.  38 

2.  It  is  correct  practice  to  discharge  a  se- 
curity for  costs  and  substitute  another, 
in  order  that  the  discharged  security  may 
be  a  witness.  Kimmel\.  Schwartz.       218 

3.  Neither  the  law  nor  the  practice  of  the 
courts,  require  that  the  judgment  should 
contain  the  amount  of  costs  in  nttmero. 
Simma  y.  Klein.  292 

Vide,  appeal  10. 

CLIENT  AND    COUNSEL. 

1.  Where  the  relation  of  client  and  counsel 
is  created,  the  counsel  must  contribute 
his  own  legal  knowledge  and  assistance 
in  the  suit  and  aid  in  conducting  it  to  a 
final  determination.     Cornelius  v.  Wash. 

63 

2.  The  confidence  reposed  in  counsel  is  of 
a  personal  nature,  and  cannot  be  delega- 
ted to  another  without  the  consent  of 
the  client.  The  client  is  entitled  to  re- 
ceive the  identical  legal  services  he  con- 
tracted for.  Ibid. 

COURTS. 

1.  It  is  discretionary  with  a  court  to  hear 
evidence  after  the  argument  of  a  cause 
is  opened  by  counsel    Bloom  v.  Goodner. 

35 

2.  It  is  irregular  for  the  court  to  instruct 
the  jury  as  to  the  weight  of  evidence. 
Humphreys  v.  Collier  and  Powell  232 

3.  No  particular  form  is  required  in  the 
proceedings  of  a  court,  to  render  them 
an  order  or  judgment :  it  is  sufficient 
if  they  be  final,  and  the  party  may 
be  injured.   Wells  v.  Hogan.  265 

4.  The  power  to  punish  for  contempts  is  an 
incident  to  courts  of  justice,  indepen- 
dent of  statute.  Clark  v.  The  people.  266 

COUNTY   COMMISSIONERS. 

The  county  commissioners  of  a  county  have 
no  power  to  make  a  contract  only  as  a 
court.  County  Commissioners  of  Randolph 
v.  Jones.  103 


CRIMINAL   PROCEEDINGS. 

A  prisoner  in  a  capital  case,  is  considered 
as  standing  on  all  his  rights,  and  waiving 
nothing  on  the  score  of  irregularity ;  an 
agreement  therefore  between  his  counsel 
and  the  counsel  for  the  people  that  the 
jury,  if  they  agree,  may  deliver  their  ver- 
dict to  the  clerk  is  irregular,  and  a  ver- 
dict delivered  in  court  under  such  an 
agreement,  in  the  absence  of  the  jury, 
will  be  set  aside  for  such  irregularity. 
Nomaque  v.  The  people.  109 

Vide,  utdictmeitt.     strnETr.  5.  6. 

D. 

DAMAGES. 

1.  A  judgment  in  damages  where  the  ac- 
tion is  debt  is  erroneous.  Jones  v.  Lloyd, 
Serrilland  Oakford.  174 

2.  A  writ  of  inquiry  is  not  necessary  in  any 
case,  where  the  damages  can  be  ascer- 
tained by  computation.  Must  v.  Frothing- 
ham  and  Fort.  260 

S.  P.    Greenup   and   Conway  v.    Woodworth 

179 

3.  A  tenant  in  common  of  a  chattel  who 
sues  for  a  conversion  of  the  same,  is  en- 
titled to  recover  damages  for  his  share 
or  interest  only.  Rolette  v.  Parker.     275 

4.  Ten  per  cent  damages  will  be  allowed 
where  an  appeal  is  evidently  taken  for 
delay.  Simms  v.  Klein.  292 


1.  The  plea  of  nil  debet  is  not  a  good  plea  to 
an  action  of  debt  upon  a  record.  Chipps 
v.  Yancey.  2 

2.  On  a  default  in  an  action  of  debt,  it  is 
not  necessary  to  have  a  jury  to  enquire 
of  damages,  unless  required  by  the  plain- 
tiff'. Greenup  and  Conway  v.    Woodworth 

179 


DECREE. 

1.  Though  a  bill  for  an  injunction  does  not 
pray  that  the  money  be  refunded,  yet 
such  relief  can  be  granted,  and  a  decree 
therefor  is  not  erroneous.  Bryan  and 
Morrison  v.  Primm.  33 

2.  When  an  injunction  upon  a  judgment  at 
law  is  dissolved,  it  is  erroneous  to  enter 
a  decree  for  the  amount  of  the  judgment 
at  law.  Duncan  v.  Morrison  and  Duncan. 

113 

3.  If  the  court  in  looking  into  the  whole 
record,  find  a  decree  has  been  entered 
in  favor  of  a  person  not  entitled  to  it,  it 
will  reverse  it.  Hays  administrator  v. 
Thomas  and  others.  136 
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DEEDS. 

4.  It  is  erroneous  to  enter  up  a  decree 
upon  the  dissolution  of  an  injunction 
against  the  security  in  the  injunction 
bond  for  the  amount  of  the  judgment  at 
law  and  the  costs  in  that  suit,  and  inter- 
est on  the  judgment  with  6  per  cent 
damages,  and  the  coste  of  the  suit  in 
equity    Hubbardx.  ffobson.  147 

9.  P.  Crow's  executor 8  v.  Prevo.  167 

5.  Where  the  circuit  court  sitting  as  a  court 
of  chancery,  grants  a  rehearing,  the  first 
decree  is  thereby  vacated,  and  the  case 
stands  as  if  no  decree  had  been  rendered 
in  the  cause  Finley  and  Creath  v.  Ankeny. 

191 
Vide,  injunction  8. 

DEED. 

1.  A  sheriff's  deed  which  does  not  show  on 
its  face  that  the  land  was  appraised,  and 
unsupported  by  proof  that  it  was  apprais- 
ed, is  insufficient  to  entitle  the  lessor 
claiming  under  it,  to  recover  in  an  action 
of  ejectment.  Curtis  v  Doe  ex  dem.       99 

2.  A  purchaser's  right  under  a  sheriff's 
deed  is  not  affected  under  the  act  of 
1819  by  its  not  being  acknowledged  in 
coui-t.  It  is  well  acknowledged,  if  it  be 
acknowledged  before  the  circuit  court 
of  the  county  of  which  he  is  sheriff',  and 
where  the  land  lies.  Fail  and  Nabb  v. 
Goodtitle  ex  dem  &c.  156 

3.  The  usual  and  appropriate  mode  of  exe- 
cuting a  deed  or  other  writing  by  an  a- 
gent  or  attorney  is,  for  the  agent  or  at- 
torney to  sign  his  principal's  name,  and 
then  his  own  as  agent.  J\fears  v.  Morris- 
on. 172 

4.  A  party  who  taKes  a  quit  claim  deed  for 
land,  runs  the  risk  of  the  goodness  of 
the  title.     Snyder  v.  Laframboise.        268 

5.  To  render  a  deed  for  land  valid  &  effec- 
tual, there  must  be  both  a  delivery  &  an 
acceptance  of  the  deed.  A  deed  not  de- 
livered and  accepted,  tho'  recorded, 
passes  no  estate.  Herbert  and  others  v. 
Herbert.  282 

DEPOSITION. 

1.  Upon  an  order  for  a  change  of  Venue 
and  granted,  but  before  the  record  is 
removed,  an  affidavit  of  the  materiality 
of  witnesses  for  the  purpose  of  taking 
their  depositions,  is  properly  made  in 
the  circuit  court  of  the  county  where 
the  suit  is  brought,  and  the  computation 
of  time  and  distance,  must  be  made 
from  that  county.  Phelps  v  Young.    255 

2.  It  is  not  necessary  that  the  magistrate 
should  state  the  time  and  place  of  taking 
the  depositions.  Ibid     Quci-e  P 


DEPUTY. 

1.  At  common  law,  a  justice  may  authorise 
any  person  he  pleases  to  be  his  officer, 
and  under  the  act  of  22d  March  IB19,  a 
magistrate  can  appoint  a  constable  in  a 
criminal  case,  where  there  is  a  probabil- 
ity that  the  criminal  will  escape.  Flack 
and  Johnson  v.  Ankeny.  144 

2.  A  return  to  a  writ  by  a  person  who  signs 
himself  "  Deputy  sheriff',"  without  sta- 
ting "  for  A.  B.  sheriff,"  is  erroneous 
Hyanv.Fads.  loS« 

3.  A  deputy  sheriff  can  only  act  in  the 
name  of  his  principal.  Ibid. 

DEMURRER. 

1.  After  a  demurrer  is  overruled,  if  the  de- 
fendant rejoins  to  the  replication  and  is- 
sue is  taken  thereon,  it  is  a  complete 
waiver  of  the  demurrer.  Beers  v.  Philips. 

19 

2.  After  abandoning  a  demurrer  the  decis- 
ion upon  it  cannot  be  assigned  for  error. 

Ibid. 

3.  A  general  demurrer  to  a  narr.  containing 
several  counts,  some  of  which  are  bad 
and  one  good,  ought  not  to  be  sustained. 
liusk  v.  Cook.  53 

4.  So  too,  when  a  count  contains  two  dis- 
tinct averments,  one  good  and  the  other 
bad,  the  bad  averment  sliould  be  disre- 
garded as  it  does  not  vitiate  the  whole 
count,  the  rule  is,  utile  per  inutile  nonviti* 
atur.  Ibid. 

5.  A  variance  between  the  instrument  de- 
clared on,  and  the  one  set  out  on  oyer, 
is  fatal  on  demurrer.  Taylor  and  Parker 
v.  Kennedy.  58 

6.  Motions,  demurrers  Stc.  should  be  deter- 
mined  by  the  court  in  the  order  in  which 
they  are  made,  and  a  demurrer,  while  a 
motion  to  dismiss  is  undisposed  of,  is  a 
waiver  of  the  motion,  and  a  plea  of  the 
general  issue,  the  demurrer  being  undis- 
posed  of  is   a  waiver  of  the  demurrer. 

Cobb  v.  Ingalls.  180 

7.  A  demurrer  by  either  party  has  the  ef- 
fect of  laying  open  to  the  court,  not  only 
the  pleading  demurred  to,  but  the  entire 
record  for  their  judgment  upon  it  as  to 
the  matter  of  the  law.  Phoebe  v.  Jay.  207 

8.  A  demurrer  will  not  reach  a  variance  be- 
tween the  writ  and  declaration.  Must  v. 
Frothingham  and  Fort.  258 

S.  P.  Prince  v.  Lamb.  298 

DESCENT  AND    DEVISE. 

M  devised  by  will  his  estate  to  his  daugh- 
ter 11,  but  if  she  died  before  she  came  of 
age,  then  to  his  friend  G  L.  R  died  be- 
fore  she  came  of  age,  and  G.  L.    died 
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before  11.  The  devise  to  G.  L.  is  a  good 
executory  devise  and  the  estate  passed 
to  his  heirs.  Ackless  v.  Seekright.  46 

DEVASTAVIT. 

Vide  ADMINISTRATORS    2.    5.    SURETT.    1. 

DISCHARGE. 

A  discharge  under  the  bankrupt  law  of  N. 
York  is  no  bar  to  a  suit  brought  here  on 
a  contract  made  before  the  discharge. 
Mason  v.  Wash.  16 

DUE    DILIGENCE. 

1.  Under  our  statute,  an  assignor  of  a  note  is 
not  liable  unless  due  diligence  by  suit 
against  the  maker  has  been  used  where 
that  course  will  obtain  the  money.  Ma- 
son v.  Wash.  16 

2.  The  assignor  of  a  note  for  the  payment 
of  money  or  a  specific  article  of  proper- 
ty is  not  liable,  unless  due  diligence  has 
been  used  to  recover  of  the  maker. 
Thompson  v.  Armstrong.  23 

3.  An  averment  of  the"  insolvency  of  the 
maker  is  sufficient  to  excuse  the  use  of 
due  diligence.  Ibid. 

4.  To  excuse  due  diligence,  an  averment 
in  the  declaration  that  "  at  the  time  the 
note  became  due  and  payable,  diligent 
search  was  made  at  the  said  county  for 
the  maker,  for  the  purpose  of  de- 
manding payment  thereof,  but  that  he 
could  not  be  found,"  is  insufficient. 
Tarlton  v.  Miller.  39 

5.  In  a  suit  by  the  assignee  against  the  as- 
signor, seeking  to  recover  on  the  ground 
that  he  has  used  due  diligence  to  re- 
cover of  the  maker,  the  rule  is,  that  he 
must  show  that  he  brought  his  action 
against  the  maker  at  the  first  term  of  the 
court  after  the  note  fell  due.     Lusk  v. 

Cook.  53 

E. 

EJECTMENT. 

1.  A  sheriff's  deed  which  does  not  show  on 
its  face  that  the  laud  was  appraised,  and 
unsupported  by  proof  that  it  was  ap- 
praised, is  insufficient  to  entitle  the  les- 
sor claiming  under  it,  to  recover  in  an 
artion  of  ejectment.  Curtis  v.  Doe  ex 
dem.  go. 

2.  A  purchaser's  right  under  a  sheriff's 
deed  is  not  affected  under  the  act  of 
1819  by  its  not  being  acknowledged  in 
court— it  is  well  acknowledged,  if  it 
be  acknowledged  before  the  circuit  court 


ENDORSEMENT.    ERROR. 

of  the  county  of  which  he  is  sheriff  and 
where  the  land  lies.  Fail  and  J\'abb  v. 
Gooddtle  ex  dem.  156 

3.  Prior  possession  is  evidence  of  a  fee,  and 
altho'  the  lowest,  unless  rebutted  by 
hig'her,  it  must  prevail.  Herbert  and  others 
v.  Herbert.  280 

4.  A  prior  possession  short  of  20  years  un- 
der a  claim  of  right,  will  prevail  over  a 
subsequent  possession  of  the  same  time 
where  no  other  evidence  of  title  ap- 
pears on  either  side.  Ibid. 

5.  A  prior  possession  of  less  than  20  yeais 
without  any  other  evidence,  is  prima  facie 
evidence  sufficient  to  put  the  tenant  on 
his  defence.  Ibid. 

6.  Where  the  title  to  land  is  divested  by  op- 
eration of  law,  as  in  sales  under  execu- 
tion, the  possession  of  the  defendant  is 
not  such  an  adverse  possession  as  will 
defeat  the  deed  and  render  it  inopera- 
tive. Ibid 

ENDORSEMENT. 

Fide,  ASSIGNMENT   3. 


ERROR. 

1.  Irregularity  in  swearing  a  jury  if  not  ob- 
jected to  at  the  time,  cannot  be  assign- 
ed as  error.    Cornelius  v.  Boucher.  12 

2.  Granting  or  refusing  new  trials  and  con- 
tinuances cannot  be  assigned  as  error. 

Ibid. 
S.  P.  Saiuyer  v.  Stephenson.  6 

3  After  abandoning  a  demurrer  the  decis- 
ion upon  it  cannot  be  assigned  for  error. 
Beers  v.  Philips.  \  p 

4.  If  a  replication  departs  from  the  declara- 
tion, it  is  error.  Collins  and  Collins  v. 
Waggoner.  26 

5.  In  a  suit  against  a  sheriff  for  monevhad 
and  received,  an  assessment  of  damages 
by  the  court  without  the  intervention  of 
a  jury,  is  error.    Wluteside  v.  Hartleson. 

42 

6.  It  is  error  in  the  court  to  render  a  judg- 
ment by  default  where  a  plea  is  filed  and 
unanswered.    White  v   Thompson.  43 

7.  Where  a  statute  declares  that  in  a  cer- 
tain case  a  continuance  shall  be  granted, 
it  is  error  in  the  court  to  refuse  it.  lionn^ 
treev.  Stuart.  43 

8.  It  is  error  for  the  circuit  court  to  enter 
up  judgment  on  an  award  under  the  act 
of  1819:  the  proper  course  is  for  a  rule  of 
court  to  be  entered  up  on  filing  the  sub- 
mission and  award,  requiring  the  parties 
to  abide  by  the  award.    Chandler  v.  Gay. 

57 

9.  Where  an   injunction  upon  a  judgment 
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at  law  is  dissolved,  it  is  erroneous  to  en- 
ter a  decree  for  the  amount  of  the  judg- 
ment at   law.     Duncan  v.  Morrison  &c. 

113 

3.  P  Hubbard  v  Hobson.  147 

10.  Where  a  party  defendant  appears  and 
pleads  by  attorney  without  process,  il\  is 
error  to  proceed  to  judgment  against 
those  who  have  been  served,  without  also 
taking  judgment  against  him  who  thus 
appeared  by  attorney.  Ladd  and  Taylor 
v.  Edwards.  139 

II  It  is  erroneous  upon  the  dissolution  of 
an  injunction,  to  enter  up  a  decree 
against  tlie  security  in  the  injunction 
bond  for  the  amount  of  the  judgment  at 
law  and  the  costs  in  that  suit,  and  inter- 
est on  the  judgment  and  6  per  cent  da- 
mages, and  the  costs  of  the  suit  in  equity. 
Hubbard  v.  Hobson.  147 

S.  V.  Crow's  executors  v.  Prevo.  167 

12.  A  return  to  a  writ  by  a  person  who  signs 
himself  "  Deputy  sheriff,"  without  sta- 
ting ''for  A.  B.  sheriff"  is  erroneous. 
Ryan  v.  Eads  163 

13.  A  judgment  in  damages  where  the  ac- 
tion is  debt  is  erroneous.  Jones  v.  Lloyd 
and  others.  174s 

14.  It  is  too  late  after  a  judgment  has  been 
rendered  on  a  bond  and  a  fi.fti.  issued, 
to  object  that  the  part)  did  not  sign  the 
bond.  It  is  therefore  erroneous  to 
quash  an  execution  issued  on  such  judg- 
ment upon  an  affidavit  affirming  the  non- 
execution  of  the  bond.  Clary  v.  Vox  and 
others.  181 

15.  The  supreme  court  will  not  entertain  a 
writ  of  error  on  a  judgment  founded  on 
a  tort,  after  the  death  of  the  tort  feasor. 
Barret  and  -wife  v ;  Gaston's  executor.   196 

16.  It  is  erroneous  to  take  a  judgment  by 
default  where  the  declaration  has  not 
been  filed  ten  days  before  court,  unless 
by  consent.  Gore  v.  Smith.  206 

17.  A  writ  of  error  will  not  lie  where  the 
judgment,  exclusive  of  costs,  is  less  than 
20  dollars.    Clark  v.  Ross.  261 

18.  The  word  "appeals,"  in  the  32d  sec- 
tion of  the  practice  act  of  1827,  applies 
equally  to  writs  of  error.  Ibid. 

19.  Variances  between  the  writ  and  decla- 
ration cannot  be  assigned  for  error. 
Prince  v.  Lamb  298 

20.  A  judgment  rendered  for  "interest  on 
the  amount,"  without  stating  what  the 
amount  is,  by  way  of  damages,  is  uncer- 
tain, and  therefore  erroneous.  Ibid. 


ESCAPE. 

X.  The   sheriff  releasing  a  convict,  under 
an  act  of  the  legislature,  committed  for 


EVIDENCE. 

forgery,  where  one  half  of  the  fine  im- 
posed goes  to  the  person  attempted  to 
be  defrauded  by  the  forgery,  is  not  lia- 
ble in  an  action  for  an  escape  brought  by 
such  person  against  him.  Rankin  v. 
Beaird  sheriff.  123 

2.  A  ca.  sa.  issued  upon  a  judgment  is  not 
void  on  its  face,  tho'  it  does  not  recite 
that  the  oath  required  by  law  to  be  made 
was  made  before  it  issued,  nor  is  it  ne- 
cessary that  the  declaration  for  an  escape 
on  such  ca.sa.  should  aver  that  the  oath 
was  made.  Lattin  v.  Smith.  284 


EVIDENCE. 

1.  A  certificate  of  the  Register  of  a  land  of- 
fice is  not  evidence.  Fail  and  JVabb  v. 
Goodtitle  ex  dem.  157 

2.  The  certificate  of  the  sheriff  of  the  sale 
of  land  without  producing  the  judgment 
and  proving  the  regularity  of  the  sale  is 
no  evidence  of  title  in  the  purchaser. 
Curtis  v.  Swearingen.  160 

3  Any  evidence  that  tends  to  prove  a  pro- 
mise to  take  a  case  out  of  the  statute  of 
lim.  should  be  left  to  the  jury  with  in- 
structions from  the  court  as  to  the  law 
thereon.  Mellick  v    Be  Seelhorst.        171 

4.  Pi-oofof  an  actual  payment  of  Dart  of 
a  debt  barred  by  the  statute  of  lim. 
will  be  sufficient  evidence  for  the  jury  to 
infer  a  promise  to  pay  the  balance.  Ibid. 

5.  The  execution  of  a  note  is  not  evi- 
dence of  a  settlement  of  all  demands 
due  from  one  party  to  the  other,  ante- 
rior to  the  date  of  the  note.  Jlnkeny  v. 
Pierce  225 

6.  Parol  evidence  cannot  be  received  of  the 
contents  of  records  or  written  insiru- 
ments,  if  they  are  in  the  power  of  the 
party  to  be  produced.  Humphreys  v.  Col- 
lier and  Powell.  231 

7.  A  record  from  another  state  is  conclu- 
sive evidence  of  the  debt  claimed — it  im- 
ports absolute  verity,  and  nothing  can 
he  alledged  against  it  Rust  v.Froth- 
iitghatn  and  Fort.  ,  259 

8.  Where  there  is  a  total  failure  of  title  on 
a  sale  of  land,  and  no  circumstances  are 
proved  to  induce  a  jury  to  believe  that 
the  vendor  has  acted  dishonestly,  it  is 
not  prima  facie  evidence  of  fraud.  Snyder 
v.  Luframboise.  271 

9.  The  supreme  court  will  not  protect  a 
party  who  stands  by  and  permits  impro- 
per  evidence  to  be  given  to  the  jury. 

'ibid. 

10.  The  rule  of  law  is,  that  where  there  is 
a  community  ot  interest  and  design,  the 
declarations  of  one  of  the  parlies  are  evi- 
dence against  the  rest,  and  this  rule  is- 


318 


INDEX 


EXECUTION. 

not   confined  to  cases  of  civil  contract. 

Ibid. 

11.  Prior  possession  is  evidence  of  a  fee,  and 
altho'  the  lowest,  unless  rebutted  by 
higher,  it  must  prevail.  Herbert  and  oth- 
thers  v.  Herbert.  280 

12.  A  prior  possession  of  less  than  20  years 
without  any  other  evidence,  is  prima  fa- 
cie evidence  sufficient  to  put  the  tenant 
on  his  defence.  Ibid. 

13.  A  grantor  in  a  deed  who  has  no  interest 
in  the  suit,  and  who  has  made  no  coven- 
ants, is,  upon  general  principles,  a  com- 
petent witness.  Ibid. 

34.  The  possession  of  a  note,  tho'  endorsed, 
by  the  payer,  is,  unless  the  contrary  ap- 
pears, evidence  that  he  is  the  bona  fide 
holder  of  it.  Brinkley  v.  Going.  289 

Vide,  EJECTMENT.   4. 


EXECUTORS  AND  ADMINISTRATORS. 

9.  The  oldest  execution  first  delivered  to 
the  officer,  binds  the  personal  property, 
tho'  issued  upon  a  junior  judgment.  An 
execution  returned  "  not  levied"  isfunc- 
tus  officio.   Garner  v.  Willis.  290 

10.  If  a  purchaser  at  a  sheriff's  sale,  takes 
possession  of  the  property  purchased 
without  the  consent,  and  against  the  com- 
mand of  the  officer,  tho'  the  purchaser 
be  the  plaintiff  in  the/?,  fa.  under  which 
the  sale  is  made,  he  is  a  trespasser.  Ibid. 

11.  The  defendant  in  an  execution  who  de- 
sires a  levy  upon  any  particular  tract  of 
land,  should  exhibit  to  the  officer  all  the 
evidences  of  his  title  to  it — the  officer  is 
not  obliged  to  take  any  loose  memoran- 
dum of  title  which  the  defendant  may 
show  him.  Beaird  v .  Foreman  and  others. 

303 
Vide,  chancery  14. 


EXECUTION. 

1.  An  execution  issued  upon  a  judgment 
for  "  20  percent  interest  from  its  rendi- 
dition,"  will  be  quashed  for  irregularity 
Masons  v.  Eahle.  52. 

2.  A  party  cannot,  on  motion,  quash  his 
own  execution  if  it  be  regular.  Taylor  v. 
Winters.  91 

3.  An  execution  endorsed,  that  "state  pa- 
per" would  be  received  in  discharge  of 
it,  cannot  on  motion  of  the  plaintiff  be 
quashed,  so  as  to  enable  him  to  take  out 
another  execution  without  such  endorse- 
ment. Ibid. 

4.  Vide  error.  14. 

5.  Registered  servants  are  goods  and  chat- 
tels and  may  be  sold  on  execution. 
Nance  v.  Ho-ward.  1 83 

6.  After  the  time  of  the  replevy  of  a  judg- 
ment has  expired,  the  plaintiff  may, if  he 
chooses,  issue  an  execution  on  the  ori- 
ginal judgment  without  noticing  the  se- 
curity in  the  replevy.  Finley  and  Creath 
v.  Ankeny.  191 

7.  If  an  execution  has  issued  irregularly  and 
informally,  the  most  speedy  and  easiest 
mode  to  obtain  relief,  is  to  apply  to  a 
judge  to  stop  all  proceedings  on  it,  un- 
til an  application  can  be  made  to  the  cir- 
cuit court  to  arrest  or  vacate  the  proceed- 
ings of  the  sheriff.  Greenup  and  Co?i~way 
v.  Brown.  193 

8.  A  constable  cannot  enter  upon  land,  and 
take  in  execution  fruit  trees  standing 
and  growing — they  are  part  and  parcel 
of  the  freehold.  Adams  and  others  v. 
Smith.  221 


EXECUTORS  AND  ADMINISTRATORS. 

Vide  ADMINISTRATORS. 

F. 

FALSE  AFFIRMATION. 

Fraud  vitiates  every  contract,  but  ever) 
false  affirmation  does  not  amount  to  a 
fraud.  Sims  v.  Klein.  234 

FALSE   IMPRISONMENT. 

Vide,   slaves  and    servants  3.     pleas  and 

PLEADING.    17. 

FINES. 

Vide,  contempts,     retailing. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  The  statute  in  relation  to  forcible  entry 
and  detainer  requires  that  all  the  jury 
should  sign  the  verdict.  A  mere  cleri- 
cal mistake  omitting  the  name  of  one  of 
the  jurors,  cannot  operate  to  reverse  a 
judgment  Bloom  v.  Goodlier-  35 

2.  Under  the  act  of  1819,  actual  force  is  ne- 
cessary to 'constitute  a  forcible  detainer, 
and  the  inquisition  can  be  held  at  any 
other  place  than  the  premises.  Ibid. 

3.  The  proceedings  under  the  statute  for 
forcible  entry  and  detainer,  being  sum- 
mary, and  contrary  to  the  course  of  the 
common  law,  must  strictly  conform  to 
the  requisitions  of  the  statute.  Wells  v. 
Ilogan  264 

4.  A  complaint  made  in  writing  before  two 
justices  of  the  peace,  that  the  complain- 
ant "  is  entitled  to  the  possession  of  a 
house  and  lot  in  the  town  of  G.  wherein 
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one  Wells  lives,  and  that  said  Wells  re- 
fuses to  give  possession  of  said  house  and 
lot,  tho'  he  has  been  notified  to  do  so  in 
writing,"  is  insufficient.  Ibid. 

5.  In  order  to  give  the  justices  jurisdic- 
tion in  such  case,  the  plaintiff  ought  to 
state  such  facts  as  would  show  that  the 
relation  of  landlord  and  tenant  existed, 
and  a  holding  over  after  a  demand  made 
in  writing  by  the  landlord.  Ibid. 

FOREIGN    LAWS. 

The  laws  of  another  state  must  be  pleaded 
or  proved:  the  courts  of  this  state  cannot 
ex  officio  take  notice  of  them.  Mason  v. 
Wash.  16 

FORGERY. 

A  person  whose  name  is  forged  is  a  com- 
petent witness  to  prove  the  forgery  al- 
tho'  upon  conviction  he  receives  one 
half  of  the  fine  imposed.  His  credibili- 
ty is  left  to  the  jury.  Noble  v.  Tkepeo- 
pie.  29 

FRAUD. 

1.  It  is  not  an  indictable  fraud  to  separate 
the  condition  from  the  penalty  of  the 
bond — it  is  not  such  an  act  as  common 
prudence  cannot  guard  against.  Wright 
V.  The  people.  66 

2.  Fraud  vitiates  every  contract,  but  every 
false  affirmation  does  not  amount  to  a 
fraud.  Sims  v.  Klein.  234 

Vide,  salb  op  land  2.3.  5.     WAnaixn,  1. 

FRAUDS  AND  PERJURIES. 

An  undertaking  by  parol  by  which  a 
third  person  obtains  credit,  is  collateral, 
within  the  statute  of  frauds  and  perjuries 
and   not  binding.     Everett  v.  Morrison. 

49 

Vide,  CONSIDEIIATION.   6*. 

G. 


GOVERNOR  S    CONFIRMATIONS. 

1.  A  confirmation  made  by  the  Governor  of 
the  N.  W.  Territory  on  the  12th  Feb. 
1799,  to  a  person  claiming  a  tract  of  land 
in  said  territory,  is,  under  the  resolutions 
and  instructions  of  congress  of  June  and 
August  1788,  valid,  and  operates  as  a  re- 
lease on  the  part  of  the  U  S.  of  all  their 
right.  Doe  ex  dem.  &c.  v.  Hill.  236 

2.  Under  the  power  toconnmij  the  Gover- 


GUARANTEE    &C. 

nor  was  not  limited  to  any  definite  num- 
ber of  acres,  but  could  confirm  to  the 
extent  claimed  by  the  settler.  Ibid. 

3.  A  confirmation  made  by  the  Governor, 
cannot  be  nullified  by  any  act  of  Con- 
giess  Ibid. 

4.  In  order  to  show  the  deed  of  confirma- 
tion, it  is  not  necessary  that  any  evidence 
should  be  given  of  title  to  the  land,  be- 
cause the  power  of  the  Governor  wat 
plenary,  and  his  decision  on  the  claims 
presented  to  him,  is  binding  on  the  U. 
States.  Ibid. 

5.  By  the  deed  of  cession  of  1784  from  Vir- 
ginia to  the  U.  S.  Congress  was  obliged 
to  confirm  the  settlers  in  their  possess- 
ions and  titles.  Ibid, 


GUARANTEE. 

Vide  FRAUDS   AND  rEnJUEIES. 
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HEIRS    AND   DEVISEES. 

1.  Where  a  person  dies  leaving  no  issue  or 
father,  but  a  mothei1,  brothers  and  sis- 
ters, the  mother  is  heir  to  her  son's  whole 
estate.  Hays  administrator  v.  Thomas 
and  others.  136 

2.  An  indenture  of  a  negro  or  mulatto  en- 
tered into  in  pursuance  of  the  act  of  17th. 
Sept.  1807,  is  not  terminated  by  the 
death  of  the  master,  but  passes  to  his  le- 
gatees, executors  or  administrators,  but 
not  to   the  heir  at  law.  Phoebe  v.  Jay. 

207 


I. 


INDENTURE. 

1.  Indentures  of  negroes  and  mulattoes  ex- 
ecuted under  the  act  of  17th  Sept  1807, 
tho'  void  under  that  act,  are  rendered 
valid  by  the  third  section  of  the  sixth  ar- 
ticle of  the  constitution  of  this  state- 
Phoebe  v.  Jay.  207 

2.  In  a  plea  to  an  action  of  assault,  bat- 
tery Sec,  brought  to  try  the  plaintiff's 
right  to  freedom,  justifying  under  an  in- 
denture entered  into  with  the  plaintiff, 
it  is  not  necessary  that  it  should  state,  or 
that  the  master  should  prove  that  every 
requisition  of  the  statute  was  complied 
with  before  the  execution  of  the  inden- 
ture— In  such  case  the  onus  probands 
rest9  with  the  plaintiff,  and  he  may  show 
in  a  replication  to  the  plea,  facts  incon- 
sistent with  the  validity  of  the  inden- 
tcrre.  Ibid: 
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3.  An  indenture  entered  into  under  the  act 
of  1807,  is  not  terminated  by  the  death 
of  the  master,  but  passes  to  his  legatees, 
executors  or  administrators,  but  not  to 
his  heir  at  law.  Phoebe  v.  Jay.  207 

Fide,  MASTER    AITD    SERVANT.    1. 

ILLEGAL   CONTRACT. 

A  promise  to  pay  the  county  commission- 
ers of  a  county  to  do  an  act  which  they 
are  required  to  do  by  law,  is  contrary  to 
public  policy  and  therefore  void.  County 
Commissioners  of  Randolph  v.  Jones.     103 

INDICTMENT. 

1.  If  an  indictment  does  not  aver  the  year 
to  be  the  year  of  our  Lord,  and  does  not 
contain  the  words,  "  in  the  name, 
and  by  the  authority  of  the  people  of 
the  state  of  Illinois  "  it  is  bad.  White- 
side and  others  v.  The  people.  4 

2.  Id  an  indictment  for  a  riot,  the  facts  con- 
stituting the  riot  should  be  clearly  set 
forth.  Ibid. 

3.  An  indictment  without  being'  endorsed 
"  a  true  bill,"  and  signed  by  the  fore- 
man, is  a  nullity.  JVomaque  v.  The  people. 

109 

4.  All  objections  to  the  form  of  an  indict- 
ment must  be  made  before  trial,  and  an 
omission  to  state  in  an  indictment  that  it 
was  found  upon  the  "  oaths"  of  the 
grand  jury  is  matter  of  form  only,  and 
cannot  be  assigned  for  error.  Curtis  v. 
Thepeople.  197 

5.  In  an  indictment  for  an  assault  and  bat- 
tery with  an  intent  to  kill,  it  is  necessa- 
ry that  the  intent  should  be  alledg-ed  to 
be  unlawful  and  felonious.  Ibid. 

S.  Where  there  are  two  or  more  counts  in 
an  indictment,  one  of  which  is  good  and 
the  rest  bad,  and  a  general  verdict  of 
guilty,  the  judgment  shall  stand.       Ibid. 

Vide,  recognizaxce.  1,2. 

INFANT. 

An  order  of  court  appointing  the  next  friend 
of  an  infant  plaintiff,  is  unnecessary. 
French  v.  Creath  &c.  12 


INJUNCTION. 

1.  An  appeal  will  lie  by  consent  entered  of 
record,  from  an  interlocutory  order  dis- 
solving an  injunction.  Cornelius  v.  Coons 
mid  Jarvis.  15 

2.  Tho'  a  bill  for  an  injunction  does  not 
pray  that   the  money  be   refunded,  yet 


INQUIRY,    WRIT    OF. 

such  relief  can  be  granted  and  a  decree 
therefor  is  not  erroneous.  Bryan  and 
JMorrison  v.  Primm.  33 

3.  An  injunction  ought  not  to  be  allowed 
for  more  of  the  judgment  than  the  com- 
plainant shows  to  be  unjust.  Duncan  v. 
JHorrison  and  Duncan.  113 

4  Where  an  injunction  upon  a  judgment 
at  law  is  dissolved,  it  is  erroneous  to  en- 
ter a  decree  for  the  amount  of  the  judg- 
ment at  law.  Ibid. 

5.  It  is  right  to  dissolve  an  injunction  and 
dismiss  the  bill,  without  compelling  an 
answer  from  all  the  defendants.  Reynolds 
v.  Mitchell.  "   135 

6.  It  is  erroneous  upon  the  dissolution  of 
an  injunction  to  enter  up  a  decree  against 
the  security  in  the  injunction  bond  for 
the  amount  of  the  judgment  at  law  and 
the  costs  in  that  suit,  and  interest  on  the 
judgment  and  6.  per  cent  damages  and 
the  costs  of  the  suit  in  equity.  Hubbard 
v.  Hobson.  147 

5  P.  Crow's  executors   v.  Prevo.  167 

7.  If  a  bill  for  an  injunction  contains  on  its 
face  no  equity,  it  will  be  dissolved  on  mo- 
tion    Crow's  executors  v.  Prevo  167 

8  Where  the  plaintiff  in  a.fi.fu.  and  the  of- 
ficer executing  it,  are  made  parties  to  a 
bill  for  an  injunction  by  the  defendant 
therein,  if  they  do  not  participate  in  the 
acts  of  the  officer  in  making  the  levy 
&c,  they  need  not  answer  the  bill — 
the  answer  of  the  officer  is  sufficient  to 
authorise  the  court  to  proceed  and  make 
a  decree.  Beaird  v.  Foreman  and  others. 
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INQUIRY,    WRIT    OF. 

1.  The  long  and  uniform  practice  in  this 
state  has  been  to  execute  writs  of  inqui- 
ry in  the  presence  of  the  court.  Bell  and 
Bell  v.  Aijdelott.  20 

2.  In  a  suit  against  a  sheriff  for  money  had 
and  received,  an  assessment  of  damages 
by  the  court  without  a  jury,  is  error. 
Whiteside  v.  Bartleson.  42 

3.  In  an  action  on  a  judgment  against  ad- 
ministrators suggesting  a  devastavit,  a 
judgment  by  default  admits  the  truth  of 
the  allegations  in  the  declaration,  aad  a 

jury  of  inquiry  is  not  necessary  to  ascer- 
tain the  damages,  Greenup  and  Coniuay 
V.  Wood-worth.  179 

4.  A  writ  of  inquiry  is  not  necessary  in 
any  case  where  the  damages  can  be  as- 
certained by  computation.  Rust  v.  Froth- 
ingham  and  Fort.  260 
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INQUISITION    OP    PROPERTY. 

To  authorise  an  inquiry  by  the  sheriff  into 
the  right  of  property,  it  is  necessary 
there  should  be  a  taking  of  personal 
property  by  a  writ  of  execution  regular- 
ly issued  at  the  suit  of  a  plaintiff  against  a 
defendant,  and  a  claim  interposed  by  a 
third  person.   Mason  v.  TAe  State  Bank. 

141 

INSOLVENT. 

1.  An  averment  of  the  insolvency  of  the 
maker  of  a  promissory  note  is  sufficient  to 
excuse  the  use  of  due  diligence  Thomp- 
son v.  Armstrong  23 

3.  The  insolvency  of  the  maker  of  a  note, 
may  be  proved  by  facts  tending  to  shew 
such  insolvency,  connected  with  general 
reputation  as  to  that  point.  Humphreys 
v.  Collier  and  Powell.  232 

INTEREST. 

1.  A  contract  to  pay  a  sum  of  money  with 
20  per  cent  interest  is  merged  in  the 
judgment  rendered  upon  such  contract. 
Masons  v.  Eak-le.  52 

2.  It  is  not  essential,  to  entitle  a  party  to 
recover  interest  on  a  judgment  rendered 
in  another  state  and  sued  on  here,  that 
the  declaration  should  alledge,that  by  the 
laws  of  the  state  where  the  judgment 
was  rendered,  interest  is  recoverable. 
Prince  v.  Lumb.  298 

Tide,  ekzior  20. 
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JOINT    DEBTORS. 

1.  "Where  a  suit  is  brought  against  several 
joint  debtors,  a  recovery  must  be  had 
against  all  or  none,  unless  one  or  more  of 
the  defendants  interpose  a  defence  which 
is  personal  to  himself,  such  as  infancy 
or  bankruptcy.  Kimmel  v.  Shidtz  and 
others.  128 

2.  If  a  suit  is  brought  against  three  or  more 
obligors  in  a  bond,  on  some  of  whom  pro- 
cess is  not  served,  the  regular  practice  is, 
to  take  judgment  against  those  on  whom 
process  is  served,  and  by  sci.  fa.  against 
those  not  served.  Ladd  and  Taylor  v. 
Edwards.  139 


JUDGMENT. 

1.  A  contract  to  pay  a  sum  of  money  with 
20  per  cent  interest  is  merged  in^the 
judgment  rendered  upon  such  contract, 
and  the  judgment  is  then  controlled  by 

41 


JURISDICTION. 

the  statute  and  not  by  the  contract.  Ma- 
sons v.  JEakle.  s2 

2.  After  a  final  judgment  is  entered,  the 
court  has  no  power,  at  a  subsequent 
term,  to  set  it  aside  and  direct  a  non- 
suit to  be  entered,  and  if  the  court  had 
the  power  to  set  aside  the  judgment,  it 
ought  to  direct  a  new  trial  and  not  a  non- 
suit.    Morgan  v.  Hays.  88 

3.  Judgment  will  be  rendered  against  him 
who  commits  the  first  error  in  pleading. 
Snyder  v.  State  Bank.  J22 

4.  A  judgment  rendered  in  a  sister  state  is 
to  be  regarded  here  in  the  same  light  as 
it  would  be  in  the  state  where  it  was  ren- 
dered   Kimmel  v.  Shultz  and  others.    128 

5.  An  entire  judgment  against  several 
defendants  cannot  be  affirmed  as  to  one 
and  reversed  as  to  the.  others,  and  the 
same  rule  should  prevail  as  to  plaintiffs. 
Hays,  admr.  v.  Thomas  and  others.      136 

6.  A  judgment  cannot  be  rendered  on  a 
verdict  for  $800  in  damages  where  the 
action  is  debt.    Jones  v.  Lloyd  and  others. 

174 

7.  In  such  case  the  judgment  ought  to  be 
for  the  amount  of  the  debt  found  to  be 
due  and  the  damages  sustained,  which 
damages  would  be  the  amount  of  inter- 
est on  the  sum  found  by  the  jury  as  debt. 

Ibid. 

8.  A  Judgment  rendered  for  "interest  on 
the  amount,"  without  stating  what  the 
amount  is,  by  Avay  of  damages,  is  uncer- 
tain, and  therefore  erroneous.  Prince  v. 
Lamb.  298 

9.  Where  the  supreme  court  have  the  pow- 
er to  render  such  a  judgment  as  the 
court  below  ought  to  have  rendered,  it 
will  do  so  without  sending  the  parties 
back  for  that  purpose.  Ibid. 

Vide,  REPLEVY  2.    COSTS  3.      ADMINISTRATORS 
7.    INTEREST    2. 

JURISDICTION. 

1.  A  justice  of  the  peace  has  no  jurisdic- 
tion where  the  account  exceeds  Jj§100 
tho'  it  may  be  reduced  by  credits  to  a. 
sum   less  than  $100.    Clark  v.  Cornelius. 

21 

S.  P.  Ellis  v.  Snider  263.    Blue  v.  Weir  and 

Vanlandingham.  293 

Vide,  Maurer  v.  Derrick.  153 

2.  Where  a  justice  has  jurisdiction  but  pro- 
ceeds erroneously,  he  is  not  liable  as  a 
trespasser,  but  where  he  has  not  juris- 
diction he  is.  Flack  &  Jolmson  v.  Ankeny. 

145 

3.  Altho'lhe  accounts  of  the  plaintiff  may, 
originally,  have  amounted  to  more  than 
$100,  yet,  if  the  defendant  admits  a  bal- 
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JURORS  AND  JURY, 
ance  to  be  due  to  plaintiff  of  less  than 
§100  and  promises  to  pay  it,  a  justice  of 
the  peace   has  jurisdiction.     Maurer  v. 
IJenHck.  153 

4.  Consent  cannot  give  jurisdiction.  Foley 
v.  The  people,     '  31 

5.  Where  it  appears  from  the  account  of 
the  plaintiff  that  he  claims  less  than 
g>100  before  a  justice  of  the  peace,  the 
justice  is  not  ousted  of  his  jurisdiction, 
tho'  a  witness  should  prove  that  the 
plaintiff  is  entitled  to  more  than  §100. 
Miv.  Snider.  263 

6.  Before  a  justice  of  the  peace,  the  plain- 
tiff's statement  of  his  claim,  must  go- 
vern as  to  jurisdiction.  Ibid. 

Vide,  justice  of  the  peace  7.     office*  ajtd 

OFFICER    2. 

JURORS    AND  JURY. 

1.  Swearing  thi  jury  is  matter  of  form,  and 
an  irregularity  in  swearing  them  not  ob- 
jected to  at  tfhe  time,  cannot  be  assigned 
as  error.   Cornelius  v.  Boucher.  12 

2.  An  opinion'  formed,  but  not  expressed 
does  not  disqualify  a  juror.  Noble  v.  The 
people.  29 

3.  The  statements  of  jurors  ought  not  to  be 
received  to  impeach  their  verdict.  For- 
ester and  Funkhouser  v.  Guard,  Siddall 
and  Co.  44 

S.  P.  contra  Sawyer  v.  Stephenson.  6 

4.  It  is  an  act  of  great  indiscretion  in  a 
court  to  permit  the  juvorsto  go  at  large 
after  they  are  sworn,  as  well  before  the 
trial,  as   after.  Nomaque  v.   The  people. 

109 

5.  The  rule  in  relation  to  the  charge  to  the 
jury  is,  that  it  be  positive  and  specific, 
and  that  nothing  be  left  to  inference. 
Snyder  v.  Laframboise.  270 


LANDLORD   AND  TENANT. 

the  peace   has  jurisdiction.   Mavftr  v.. 
Berrick.  15S 

5.  If  a  justice  of  the  peace  officiously,  and 
without  any  complaint  on  oath  or  of  hie 
own  knowledge,  issues  his  warrant  to 
apprehend  a  person,  he  will  be  liable  in 
an  action  of  trespass.  Flack  v.  Harring- 
ton. 165 

6.  Before  a  justice  of  the  peace,  the  plain- 
tiff's statement  of  his  claim,  must  g.ivern 
a*  to  jurisdiction.  Ellis  v.  Snider.        263 

7.  In  order  to  give  the  justices  of  the  peace 
jurisdiction  in  an  action  of  forcible  de-. 
tainer,  the  plaintiff  should  stale  in  his. 
complaint  that  the  defendant  wilfully, 
and  without  force,  holds  over  the  pre- 
mises after  the  time  has  expired  foe 
which  they  were  leased  to  him.  Wells  r. 
Hogan.  264 

8  If  a  justice  of  the  peace  in  punishing  for 
a  contempt,  acts  maliciously  or  oppres- 
sively, he  can  be  punished  by  indict-*" 
ment  or  impeachment,  but  no  appeal 
lies  from  his  judgment  imposing  a  fine 
for  a  contempt.  Clark  v.  The  people.  266 


LANDLORD    AND    TENANT. 

1.  A  tenant  is  estopped  from  denying  the 
title  of  his   landlord.    Ankeny  v.  Fierce. 

202 

2.  If  a  tenant  enters  upon  and  enjoys  leased 
premises,  tho'  his  landlord  may  have  no- 
title,  the  tenant  has  no  right  to  complain 
of   his  landlord,  until  after  an  eviction. 

Ibid.. 

3.  In  proceedings  under  the  statute  for  for- 
cible entry  and  detainer,  the  complaint 
should  show,  that  the  relation  of  land- 
lord and  tenant  exists,  and  a  holding 
ever  after  a  demand  made  in  writing  by 
the  landlord.   Wells  v.  Hogan.  26c" 


JUSTICE   OF   THE   PEACE. 

1.  A  justice  of  the  peace  has  no  power  to 
investigate  an  account  exceeding  §100 
tho'  it  rnay  be  reduced  by  credits  to  a 
sum  less  than  §100.  Clark  v  Cornelius.  21 

2.  Where  a  justice  of  the  peace  has  juris- 
diction, but  proceeds  erroneously,  he  is 
not  a  trespasser,  but  where  he  has  not  ju- 
risdiction, he  is.  Flack  &  Johnson  v. 
Ankeny.  14« 

3.  At  common  law  a  justice  of  the  peace 
can  deputize  any  person  he  pleases  to  be 
his  officer.  Ibid. 

4.  Altho'  the  accounts  of  the  plaintiff  may, 
originally,  have  amounted  to  more  than 
§100,  yet,  if  the  defendant  admits  a  bal- 
ance to  be  due  to  plaintiff  of  less  than 

"i,  and  promises  to  pay  it,  a  justice  of 


LARCENY, 

Larceny  cannot  be  committed  of  goods  and 
chattels  found  in  the  highway  where 
there  are  no  marks  by  which  the  owner 
can  be  ascertained — one  ingredient  of 
larceny  is  wanting  in  such  case,  to  wit : 
a  felonious  taking.  Tyler  v.    The  people. 

227 

LAWS. 

Vide,  FOREIGN  liWS,       STATUTES. 

LEX    LOCI. 

The  laws  of  'he  country  where  the  contract 
is  made  must  govern  its  construction  and 
determine  its  validity.  Hradshaw  v.  »?Ww- 
man>,  94 
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ZJEN. 

The  act  of  1819  laying  a  tax  on  certain  pro- 
perty, makes  no  distinction  between  re- 
sidents and  non-residents — the  lien  at- 
taches on  the  property,  and  not  on  the 
person.  Edwards  v.  Beaird.  41 

LIMITATIONS.    (STATUTE  OF.) 

1.  An  unqualified  promise  to  pay  a  debt 
barred  by  the  statute,  will  take  it  out  of 
it.  Mellick  v.  De  Seelherst.  171 

2.  Where  the  promise  to  pay  is  accompa- 
nied with  a  qualification,  it  rests  with 
the  plaintiff  to  do  away  the  qualification. 

Ibid. 

3  An  acknowledgement  that  the  debt  is 
still  due  i3  sufficient.  Hid. 

4.  So  also  proof  of  an  actual  payment  of 
part  of  the  debt  will  be  sufficient  evi- 
dence for  the  jury  to  infer  a  promise  to 
pay  the  balance.  Ibid 

5  To  take  a  case  out  of  the  statute  of  limi- 
tations, proof  that  the  defendant  promis- 
ed to  pay  the  debt  is  insufficient  without 
evidence  of  the  original  consideration 
of  the  indebtedness.  Kimmelv.  Schwartz. 

216 

6.  The  promise  to  pay  a  debt  barred  by  the 
statute  only  removes  the  bar,  and  leaves 
the  case  to  be  proved  as  if  no  statute 
had  be..-n  pleaded.  Ibid. 

7.  The  rule  as  to  what  proof  is  required  to 
take  a  case  out  of  the  statute  of  limita- 
tions, is  this  ;  The  promise  to  pay  must 
be  absolute  and  unqualified,  and  must 
not  be  extended  by  implication  or  pre- 
sumption, beyond  the  express  words  of 
fhe  promise.  Ibid. 

Vide,  evidence  3. 

M, 

MANDAMUS. 

1.  A  peremptory  mandamus  will  issue  to  a 
county  commissioner's  court  to  compel 
it  to  restore  a  clerk  the  cause  of  whose 
removal  is  not  stated  on  their  records. 
Street  v.  County  commissioners  of  Gallatin. 

25 

2.  The  court  will  not  grant  a  mandamus  to 
a  person  to  do  an  act  where  it  is  doubtful 
whether  he  has  the  right  by  law  to  do 
such  act  or  not.  The  people  ex  relat.  Ew- 
ing  v.  Forquer.  68 

3.  Where  a  person  is  in  office  by  color  of 
right  and  exercising  the  duties  thereof, 
a  quo  -warranto  is  the  proper  remedy  for 
another  person  claiming  the  same  office, 
and  not  a  mandamus.  Ibid. 

4.  When  the  return  upon  a  rule  to  show 


MASTER  AND  SERVANT. 

cause  why  a  mandamus  should  not  issue 
contradicts  tUe  facts  set  out  in  the  affida- 
vit upon  which  the  rule  is  granted,  it 
seems  that  this  court  has  no  power  to  as- 
certain the  real  facts,  as  the  legislature 
have  provided  no  mode  by  which  they 
are  to  be  tried  and  determined.  The  Peo- 
ple, &c.  v.  Forquer.  68 

MASTER  AND  SERVANT. 

A  a  indenture  by  a  free  negro  woman  enter- 
ed into  in  1804,  and  not  signed  by  the 
master  is  void.  The  13th  section  of  the 
act  of  1807  does  not  embrace  cases  where 
the  master  and  servant  did  not  agree 
upon  the  time  of  service  before  the 
clerk.   Cornelius  v.  Cohen.  92 

Vide,  slaves  and  sebvajjts  1. 

MORTGAGE, 

A  return  of  two  nihil*  to  a  Scire  facias  to 
foreclose  a  mortgage  is  equivalent  to  an 
actual  service,  even  tho*  the  defendant 
might  have  been  personally  served.  Cox 
v.  McFerron.  10 

Vtdg,  SCIHE  FACIA6   2.  3. 

NEGROES  AND    MULATTOES. 

The  act  of  1807  respecting  the  introduction 
of  negroes  and  mulattoes  into  theterito- 
j-y  is  void,  as  being  repugnant  to  the  sixth 
article  of  the  ordinance  of  1787.  Phoebe 
v.  Jay.  207 

NEW  TRIAL. 

1*  Granting  new  trials  rests  in  the  sound 
discretion  of  the  court  and  a  refusal  to 
grant  one  cannot  be  assigned  as  error. 
Sawyer  v.  Stephenson.  6 

S.  P.  Cornelius  v.  Boucher.  12 

2.  An  affidavit,  on  a  motion  for  a  new  trial 
setting  forth  the  discovery  of  new  testi- 
mony should  state  the  name  of  the  wit- 
witness  and  also  the  facts  he  can  prove. 
Forester  and  Funkhouser  v.  Guard,  Sid- 
dall  and  co.  44 

3.  On  the  production  of  affidavits  proving 
that  one  of  the  jurors  had  made  up  his 
mind  against  the  prisoner,  tho'  he  swore 
that  he  had  not  formed  an  opinion,  if  the 
fact  is  discovered  after  the  trial,  a  new 
trial  will  be  granted.  JVomaque  v.  People. 

109 

4.  A  refusal  to  grant  a  new  trial  cannot  be 
assigned  as  error.  Clemsonr.  Kruper.  162 

5.  P.  Collins  v.  Claypole.  164 
S.  P.  Street  v.  Blue  201 
S.  P.  Mams  and  others  v.  Smith.  221 
S.  P.  Vernon,  Blake  andco.  v.  May.  229 
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NEXT   OP   KIN. 

1.  The  computation  of  the  civilians  is 
adopted  to  ascertain  who  are  next  of  kin 
to  an  intestate.  Hays,  administrator  v. 
Thomas  and  others.  136 

2.  Where  a  person  dies  leaving  no  issue  or 
father,  but  a  mother,  brothers  and  sis- 
ters, the  mother  is  the  heir  to  her  son's 
whole  estate,  being  next  of  kin.       Ibid. 

NOTES,   FORM    OF. 
Vide,  promissory  notes.  1,  7.  aiteration. 

NOTICE. 

Notice  of  an  equity  to  an  agent  is  notice  to 
his  principal.  Bryan  and  Morrison  v. 
Primm.  33 

NON  EST  FACTUM. 

JVon  est  factum  is  the  proper  plea  to  an  ac- 
tion on  a  note  which  has  been  altered, 
without  the  knowledge  or  assent  of  the 
maker  of  the  note.  Fankey  v.  Mitchell. 
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OATHS. 

1.  Swearing  a  witness  by  the  uplifted  hand 
is  a  legal  swearing  independent  of  the 
statute.   Gill  v.  Caldwell.  2S 

2.  Oaths  are  to  be  administered  to  all  per- 
sons according  to  their  opinions  and  as  it 
most  affects  their  consciences.  Ibid. 

OFFICE  AND  OFFICER. 

1.  An  officer  acts  at  his  peril — he  is  bound 
to  obey  the  mandate  of  the  writ,  and  if 
he  proceeds  to  execute  it,  he  is  bound 
to  complete  the  execution  of  it.  Lattin 
v.  Smith.  284 

2.  It  is  sufficient  to  justify  an  officer  execu- 
ting process,  that  the  magistrate  had  ju- 
risdiction— he  is  not  bound  to  examine 
into  the  validity  of  the  proceedings,  or 
regularity  of  the  process.  Ibid. 

3.  If  an  officer  acts  illegally  or  oppressive- 
ly in  executing  process,  the  remedy 
against  him  is  at  law,  and  a  court  of  equi- 
ty cannot  interfere.  Beaird  v.  Foreman 
and  others.  303 

Fide,  jurisdiction  2.    justice  or  tiie  peace 

5.       SECRETARY  OF  STATE.      ESCAPE  1. 

ORDINANCE. 

1.  The  ordinance  of  1787  is  still  binding 
upon  the  people  of  this  state  unless  it 
has  been  abrogated  by  "common  con- 
sent." Phoebe  v.  Jay.  207 


OYER.       PARTNERSHIP.       PARTIES. 

2.  The  act  of  congress  accepting  the  con- 
stitution of  this  state  and  admitting  it  in- 
to the  Union,  abrogated  so  much  of  the 
ordinance  of  1787  as  is  repugnant  to  that 
constitution.  Ibid 

3.  The  act  of  17th  Sept.  1807  is  repugnant 
to  the  ordinance  of  1787.  Ibid. 

OYER. 

1.  By  our  statute,  oyer  must  be  given  of 
all  writings  on  which  suit  is  brought 
whether  sealed  or  not,  as  the  makers  are 
bound  to  deny  their  execution  under 
oath .     Mason  v.  Buckmaster  assignee  &c. 

9 

2.  Oyer  cannot  be  demanded  of  a  record. 
Giles  v.  Shaw.  169 
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PARTNERSHIP. 

1.  If  one  of  several  partners  promise  indi- 
vidually to  pay  a  debt,  he  will  not  be  al- 
lowed to  show  that  it  was  due  from  him- 
self and  his  copartner  jointly.  Conley  v. 
Good.  •  96 

2.  An  appeal  from  a  justice  of  the  peace  is 
assimilated  to  a  suit  in  equity,  and  in 
equity,  partners  are  jointly  and  severally 
liable  and  therefore  proof  that  another 
person  was  the  partner  of  the  defendant 
if  offered  by  the  defendant,  is  inadmissi- 
ble in  such  case.  Ibid, 

3.  A  debt  due  individually  by  one  partner, 
cannot  be  set  off  in  an  action  to  recover 
a  partnership  debt.  Gregg  v.  James  and 
Philips.  107 

4.  A  payment  to  one  partner  is  payment  to 
both  unless  strictly  forbidden.  Ibid. 

PARTIES. 

1.  A  party  to  a  negotiable  note,  where 
there  is  no  fraud,  cannot  impeach  it  ei* 
ther  at  law  or  in  equity.  Duncan  v.  Mor- 
rison &c.  1J3 

2.  In  chancery,  all  the  parties  in  interest, 
and  whose  rights  may  be  affected,  ought 
to  be  made  parties  to  the  bill.  Gilham 
&  others  v.  Cairns.        .  124 

3.  The  rule  of  law  is,  that  where  there  is  a 
community  of  interest  and  design,  the 
declarations  of  one  of  the  parties  is  evi- 
dence against  the  rest.  Snyder  v.Lafram- 
boise.  268 

PAYMENT. 

1.  A  payment  to  one  partner  is  payment  to 
both,  unless  strictly  forbidden.  Gregg  v. 
James  &  Philips,  J  07 
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PENALTY. 

2.  A  plea  of  payment  is  a  good  plea  in  an 
action  of  assumpsit,  and  without  it,  evi- 
dence of  counter  demands  cannot  be  re- 
ceived, and  the  words,  "and  the  plaintiff 
doth  the  like,"  is  not  a  traverse  to  it  — 
Jones'  adm'rs.  v.  Francis  &c.  125 

PENALTY. 

The  legislature  have  the  power  by  an  act 
of  their  own  to  release  a  penalty  accru- 
ing to  a  county,  after  verdict,  but  before 
judgment  Such  an  act  is  not  unconsti- 
tutional, it  being  neither  an  ex  post  facto 
law,  or  law  impairing  the  obligation  of 
contracts.  Coles  v.  County  of  Madison  115 

PLEAS  AND  PLEADING. 

1.  A  declaration  in  an  action  of  trespass  for 
taking  and  carrying  away  "four  horses, 
the  property  of  the  plaintiff,"  is  suffi- 
ciently certain  and  descriptive  of  the 
property  taken.  Beaumont  v.  Yantz         8 

5.  The  plea  of  nil  debet  is  not  a  good  plea 
to  an  action  of  debt  upon  a  record. 
Chipps  v.  Yancey  2 

3.  A  plea  alledging  a  failure  of  consideration 
is  insufficient  if  it  does  not  set  out  w  Here- 
in the  failure  consists  Cornelius  v.  Van- 
orsdall  5 

4-  An  omission  of  a  colloquium  in  a  declar- 
ation for  slander  in  charging  the  plaintiff 
with  swearing  a  lie,  is  fatal.  Blair  &  wife 
v.  Sharp  11 

5.  The  plea  of  nil  debet  is  a  good  plea  to  all 
actions  of  debt  upon  simple  contracts. — 
Poole  v.  Viinlandingham  22 

6.  A  plea  stating  that  the  consideration  has 
wholly  failed,  without  saying  wherein,  is 
bad.  Ibid. 

7.  The  plea  of  'no  consideration'  is  given  by 
statute,  and  throws  the  onus  on  the  plain- 
tiff. Ibid. 

8.  To  excuse  due  diligence,  an  averment 
in  the  declaration  that  "at  the  time  the 
note  became  due  and  payable,  diligent 
search  was  made  at  the  said  county  for 
the  maker,  for  the  purpose  of  de- 
manding payment  thereof,  but  that  he 
could  not  be  found,"  is  insufficient. 
Tarlton  v.  Miller.  39 

9.  A  plea  stating  "that  the  consideration  of 
the  note  was  for  an  improvement  on  pub- 
lic land  in  Arkanr.as,"  without  averring 
that  by  the  laws  of  that  territory  such 
improvements  were  not  permitted,  is  bad. 
Bradshaiv  v.  JYtr.vman  94 

10.  A  plea  of  failure  of  consideration  with- 
out setting  out  how  it  has  failed,  is  bad. 

Ibid. 

11.  Any  defence  of  a  dilatory  character  must 


PLEAS  AND  PLEADING. 

be  taken  advantage  of  on  the  trial  before 
the  justice  of  the  peace.   Conley  v.  Good 

96 

12.  The  words  "and  the  plaintiff  doth  the 
like,"  is  not  a  traverse  of  a  pica  of  pay- 
ment. Adm'rs.  of  Jones  v.  Francis  &  oth- 
ers 125 

13.  A  plea  of  payment  is  a  good  plea  in  an 
action  oi  assumpsit,  and  without  it,  evi- 
dence of  counter  demand*  cannot  be  re- 
ceived Ibid. 

14.  To  a  declaration  on  a  contract  to  convey 
a  lot  of  ground  by  deed,  if  §125  was  paid 
at  a  certain  time,  a  plea,  that  no  demand 
was  made  for  the  deed,  and  that  defend- 
ant was  always  ready  and  willing  to  exe- 
cute it,  and  that  he  offered  to  make  the 
deed  according  to  his  covenant,  and  the 
plaintiff  objected,  &  said,  when  he  wish- 
ed the  deed  he  would  apply  for  it,  is  good. 
Bakerv.  Whiteside  132 

15.  In  a  declaration  on  a  note  of  the  follow- 
ing form,  "Six  months  after  date  1  prom- 
ise to  pay  S.  Eond  &  P.  Menard,  agents 
for  Warren  Brown,  the  sum  of  $19,25, 
for  value  received,  witness  my  hand  and 
seal,"  &c.  the  plaintiff's  described  them- 
selves as  -"agents  for  W.  B."  it  was  held 
to  be  merely  descriptio  person  arum,  and 
that  those  words,  "as  agents''  &c.  might 
be  rejected  as  surplusage.  Bond  &  Me- 
nard v.  Beits,  admr.  158 

16.  A  variance  between  the  record  declared 
on,  and  the  one  produced  in  evidence, 
can  be  taken  advantage  of  by  the  plea  of 
nul  del  record.    Giles  v.  Sfiaxv  169 

17.  When  the  defendant  in  an  action  of  tres- 
pass, assault  and  battery,  and  false  im- 
prisonment, justifies  under  a  cerfificate 
granted  by  a  justice  of  the  peace  in  pur- 
suance of  an  act  of  congress  respecting 
fugitives  from  labor,  the  plea  must  shew 
that  all  the  facts  existed  at  the  time  of 
granting  the  certificate,  contemplated  by 
that  act.  Fanny  r.  Montgomery  et  al.    188 

18.  The  plea  should  also  state  affirmatively 
to  whom  the  certificate  was  given,  whe- 
ther to  the  person  claiming  the  fugitive, 
or  his  agent,  and  if  the  agent,  his  name. 

Ibid, 

19.  Tn  a  plea  to  an  action  of  assault,  battery, 
&c.  brought  to  try  the  plaintiff's  right  to 
freedom,  justifying  under  an  indenture 
entered  into  with  plaintiff,  it  is  not  ne- 
cessary that  it  should  be  stated,  or  that 
the  master  should  prove,  that  every  re- 
quisite of  the  statute  was  complied  with 
before  the  execution  of  the  indenture, 
In  such  case,  the  onus  probandi  rests  up- 
on the  plaintiff',  and  he  may  shew  in  a 
replication  to  the  plea,  facts  inconsistent 
with  the  validity  of  the  indenture.  Phoebe 
v.  lay^  207' 
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PLEAS  AND  PLEADING. 

20.  If  two  or  more  of  the  pleadings  b*  bad, 
the  court  will  give  judgment  against  him 
who  commits  the  first  error  Phoebe  v  Jay 

207 

21.  A  plea  to  an  action  on  a  note  for  the 
payment  of  money  alledging  that  it  "was 
obtained  by  fraud  and  circumvention,  in 
this,  that  "the  plaintiff  represented  him- 
self to  be  the  owner  of  100  head  of  hogs, 
and  54  head  of  cattle,  running  in  the 
neighborhood  of  his  farm,  and  that  they 
were  worth  g300,  being  the  property 
for  which  the  note  was  given,  when  in 
truth  plaintiff  had  not  that  number,  nor 
were  they  good  and  valuable  as  repre- 
sented," is  bad,  inasmuch  as  it  does  not 
alledge  that  plaintiff  used  any  means  to 
deceive  or  circumvent  defendant,  and  it 
was  in  his  power,  by  ordinary  precaution, 
to  have  ascertained  the  value  and  num- 
ber. Sims  v.  Klein  234 

22.  A  plea  of  failure  of  consideration  should 
alledge  specially,  in  what  the  failure  con- 
sists, and  the  extent  of  it.  Ibid. 

23.  Precision  as  to  the  extent  of  the  failure 
of  the  consideration  is  necessary  to  ena- 
ble the  court  to  give  judgment  for  the 
residue.  Ibid. 

24.  A  demurrer  will  not  reach  a  variance 
between  the  writ  and  declaration.  Bust 
v.  Frothingham  &  Fort  258 

25.  A  plea  to  an  action  of  debt  upon  a  record 
stating  that  "the  defendant  had  not  been 
served  with  process,  had  never  appear- 
ed, or  authorised  an  attorney  to  appear 
for  him,"  would  be  good,  yet  if  the  rec- 
ord shews  he  did  appear,  the  record  can- 
not be  contradicted  by  evidence       Ibid. 

Vide,  escape  2.     considebation  6.     assign- 
ment 3.      TAIIIANCE  7. 

PRACTICE. 

1.  When  the  plaintiff  amends  in  matters  of 
form  only,  the  defendant  is  not,  for  that 
reason,  entitled  to  a  continuance  as  a  mat- 
ter of  course.  Scott  v.  Cromioeil  7 

2.  A  return  of  two  nihils  to  a  sci.  fa.  to  fore- 
close a  mortgage,  is  equivalent  to  an  ac- 
tual service  even  thougli  the  defendant 
might  have  been  personally  served.  Cox 
v.  McFerron  10 

.3.  An  order  of  court  appointing  the  next 
friend  of  an  infant  plaintiff,  is  unnecessa- 
ary.  French  v.  Creath  &c.  12 

4.  Swearing  the  jury  is  matter  of  form,  and 
if  not  objected  to  at  the  time,  an  irregu- 
larity in  the  manner  of  swearing  them 
cannot  be  assigned  as  error.  Cornelius  v. 
BoucJier  12 

5.  If  parties  appear  and  go  to  trial  without 
a  plea  being  put  in,  it  is  such  an  irregu- 
larity as  will  be  cured  after  verdict  by  the 


PRACTICE. 

statute  of  amendments.  Braxzle  &  /fan-* 
kins  v.  Usher  14 

6.  After  the  decision  of  the  court  overrul- 
ing  the  demurrer,  if  the  defendant  re- 
joins to  the  replication,  and  issue'  is  tak- 
en thereon,  it  is  a  complete  waiver  of  the 
demurrer    Beers  v.  Philips  19 

7.  The  long  and  uniform  practice  in  this 
sfBte  lias  been  to  execute  writs  of  inqui- 
ry in  the  presence  of  the  court.  Bell  and 
Bell  v.  Jtydelott  20 

8.  Jf  a  replication  departs  from  the  declara- 
tion,  it  is  error.  Collins  and  Collins  r. 
Waggoner.  26 

9.  Swearing  a  witness  by  the  uplifted  hind 
is  a  legal  swearing,  independent  of  the 
statute.   Gill  v.  Caldivell  28 

10.  It  is  discretionary  with  the  court  to  hear 
evidence  after  the  argument  of  a  cause 
is  opened  by  counsel.  Bloom  v.  Goodner, 

35 

11.  Where  a  copy  of  a  note  on  which  suit  is 
brought  is  filed  with  the  declaration,  and 
an  amendment  of  the  irarr.  allowed  by 
changing  the  word  "20"'  to  "25,"  and 
adding  the  words  "promise  to  pay,"  the 
defendant  is  not  entitled  to  a  continu- 
ance.   Crane  v.  Graves      •  37 

12.  If  a  non-resident  gives  bond  for  costs 
after  the  commencement  of  the  suit,  but 
before  the  trial,  it  is  sufficient.  White  v. 
Stafford  38 

13.  A  bill  may  be  dismissed  in  all  cases  on 
motion,  when  the  court  is  satisfied  there 
is  no  equity  in  it.  Edwards  v   Beaird  41 

14  In  a  suit  against  a  sheriff  for  money  had 
and  received,  an  assessment  of  damages 
by  the  court  without  the  intervention  of 
a  jury,  is  error.   Whiteside  v.  Bartleson. 

42 

15  It  is  error  in  the  court  to  render  a  judg- 
ment by  default  when  a  plea  is  filed  and 
unanswered.   Unite v   Thompson.  43 

16.  Where  a  party  amends  his  narr  by  set- 
ting out  the  bond  on  which  suit  is  bro't 
as  the  statute  requires,  it  is  error  for  the 
plaintiff  to  take  judgment  at  the  same 
term,  if  a  continuance  is  prayed  for  by 
defendant.  Bountreer  Stuart  43 

17  The  statements  of  jurors  ought  not  to  be 
received  to  impeach  their  verdict.  Fores- 
ter, &c.  v  Guard,  Siddall  &  Co.  44 

18  An  affidavit  setting  forth  the  discovery 
of  new  testimony  should  state  the  name 
of  the  witness,  and  also  the  facts  he  can 
prove.  Ibid. 

19  Under  the  practice  act  of  1819,  bail  bonds 
should  be  taken  to  the  sheriff,  and  suits 
on  them  should  be  brought  in  his  name. 
— The  act  gives  him  no  power  to  assign 
them  to  the  plaintiff  in  the  action.  Ilunter 
v  Gilham  51 

20  After  a  final  judgment  is  entered,  the 
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U)urt  has  no  power  at  a  subsequent  term, 
to  set  it  aside,  and  direct  a  nonsuit  to  be 
entered,  and  if  the  court  had  the  power 
to  set  aside  the  judgment,  it  ought  to  di- 
rect a  new  trial,  and  not  a  nonsuit.  Mor- 
gan v  Hays  88 

21  Any  defence  of  a  dilatory  character  must 
be  taken  advantage  of  on  the  trial  before 
the  justice  of  the  peace.  Conley\  Good  96 

22  Courts  ought  not  to  permit  the  jurors  to 
go  at  large  after  they  are  sworn — neither 
before  the  trial  nor  after,  until  they  have 
rendered  their  verdict.  Nomaque  v  The 
People  109 

23  Judgment  will  be  rendered  against  him 
who  commits  the  first  error  in  pleading — 
Snyder  v  State  Bank  122 

24  An  entire  judgment  against  several  de- 
fendants cannot  be  affirmed  as  to  one,  and 
reversed  as  to  the  others,  and  the  same 
rule  should  prevail  as  to  plaintiff's.  Hays, 
admr.  v  Thomas  &  others  1 37 

25  Ifasuitis  brought  against  three  or  more 
obligors  in  a  bond,  on  some  of  whom  pro- 
cess is  not  served,  the  regularpractice  is, 
to  take  judgment  against  those  on  whom 
process  is  served,  and  by  set  fa.  against 
those  not  served.  Ladd  &  Taylor  v  Ed- 
wards 139 

2.6  Where  a  party  defendant  appears  by  at- 
torney and  pleads,  without  process,  it  is 
error  to  preeeed  to  judgment  against 
those  who  have  been  served,  without 
also  taking  judgment  against  him  who 
thus  appeared  by  attorney.  Ibid. 

27  If  such  defendant  should  die  after  plea 
filed  and  before  judgment,  his  death 
should  be  noticed  on  the  record.        Ibid. 

28  A  defence  at  law,  if  a  legal  one,  must  be 
made  before  judgment.  Crow's  ex'vs  v 
Prevo  167 

29  Any  evidence  that  tends  to  prove  a  pro- 
mise to  take  a  case  out  of  the  statute  of 
limitations  should  be  left  to  the  jury  with 
instructions  from  the  court  as  to  the  law 
thereon.  JMellick  v  De  Seelhorst  171 

30  Motions,  demurrers,  &c.  should  be  de- 
termined by  the  court  in  the  order  in 
which  they  are  made,  and  a  demurrer, 
while  a  motion  to  dismiss  is  undisposed 
of,  is  a  waiver  of  the  motion,  and  a  plea 
of  the  general  issue,  the  demurrer  being 
undisposed  of,  is  a  waiver  of  the  demur- 
rer.   Cobb  v  Installs  180 

31  All  objections  to  the  form  of  an  indict- 
ment must  be  made  before  trial.  Curtis  v 
The  People  197 

52  It  is  erroneous  to  take  judgment  by  de- 
fault, unless  by  consent,  where  the  decla- 
ration has  not  been  filed  ten  days  before 
court.   Gore  v  Smith  206 

3.3  It  is  irregular  for  the  coart  tainstanctthe 


FROCHE.IN  AMY. 

jury  as  to  the  weight  of  evidence.     Hum- 
phreys v  Collier  &  Powell  232 

34  An  appearance  by  attorney  without  au- 
thority is  good.  Hvst  V  Frothingham  and 
Fort  260 

35  A  writ  of  inquiry  is  not  necessary  in 
any  case  where  the  damages  can  be  as- 
certained by  computation.  Ibid 

36  The  rule  in  relation  to  the  charge  to  the 
jury  is,  that  it  be  positive  and  specific,  & 
that  nothing  be  left  to  inference.  Snyder 
v  Laframboise  270 

37  It  is  correct  to  substitute  another  person 
as  security  for  costs,  and  then  permit  the 
discharged  security  to  testify.  Kimmel  v 
Schwartz  218 

38  Neither  the  law  nor  the  practice  of  the 
courts  require  that  the  judgment  should 
contain  the  amount  of  costs  in  numero. — 
Simms  v  Klein  292 

39  Where  the  supreme  court  have  the  pow- 
er to  render  such  a  judgment  as  the  court 
below  ought  to  have  rendered,  it  will  do 
so,  without  sending  the  parties  back  for 
that  purpose.  Prince  v  Lamb  298 

Vide  ixauiRT  we  it  or  3.  Ennonl4.  assign- 
ment 3.   SHERIFF  4. 

PROCHEIN    AMY. 

An  order  of  the  court  appointing  the  nexj. 
friend  of  an  infant  plaintiff  is  unnecessa- 
ry. French  v  Creath,  &c.  12 

POSSESSION,    PRIOR,    AND    ADVERSE, 

Vide,  ejectment  3,  4,  5,  6. 

PRIORITY. 

Under  the  act  of  1823,  regulating  adminis- 
trations and  the  descent  of  intestates'  es- 
tates, judgments  obtained  against  the  in- 
testate in  his  life  time  are  to  be  first  paid. 
Jones'  admra   v  Bond  223 

S.  P,  IVoodivorth  v  P (line's  admrs.  294 

PROFERT. 

Profert  need  not  be  made  of  unsealed  writ- 
ings. Mason  v  Buckmaster,  assignee         0 

PROMISSORY    NOTES. 

1.  No  particular  form  is  necessary  to  make 
a  note,  but  the  writing  must  show  an  un» 
dertaking  or  engagement  to  pay,  and  to  a 
person  named  in  it,  or  to  bearer  or  holder 
of  the  instrument.  Smith,  for  tlie  use,  &c. 
v  Bridges  2 

2  Our  act  making  promissory  notes,  &c.  as- 
signable, is  not  to  be.  chastened  m  (he 
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QUO  WARRANTO. 

same  way  «s  the  statute  of  Anne,  as  they 
are  different  in  their  objects  and  provis- 
ions. Mason  v  Wash  16 
An  averment  of  the  insolvency  of  the  ma- 
ker of  a  note  is  sufficient  to  excuse  the 
use  of  due  diligence.     Thompson  v  Arm- 


strong 


23 


4  A  note  for  the  payment  of  a  certain  sum 
of  money  "which  may  be  discharged  in 
pork,"  is  assignable  Ibid. 

5  A  party  to  a  negotiable  note  where  there 
is  no  fraud,  cannot  impeach  it,  either  at 
law  or  in  equity.  Duncan  v  Morrison,  &c. 

113 

6  If  either  the  maker  or  assignee  of  a  note 
is  to  suffer  a  loss,  natural  equity  points  to 
the  maker  as  the  party  on  whom  the  loss 
should  fall.  Ibid 

7  No  action  can  be  maintained  upon  an  in- 
strument of  writing  for  the  payment  of 
money,  unless  the  instrument  shows  up- 
on its  face,  to  whom  it  is  payable.  Mayo 
v  Cheno-weth  155 

8  The  possession  of  a  note  by  the  payee  is, 
unless  the  contrarv  appears,  evidence  that 
he  is  the  bona  fide  holder  of  it.  Brinkley 
y  Going  289 

Vide,    ALTERATION.      PLEAS  AND  PLEADING    9. 
ASSIGNMENT    3.      ACTIOS   4. 

Q. 

QUO  WARRANTO. 

Where  a  person  is  in  office  by  color  of  right 
and  exercising  the  duties  thereof,  a  qua 
-warranto  is  the  proper  remedy  for  anoth- 
er person  claiming  the  same  office,  and 
not  a  mandamus.  The  People,  &c.  v  For- 
quer,  Secretary  of  State  68 

R. 

RECEIPT. 

The  receipt  of  the  cashier  of  the  State  Bank 
for  money  received  of  an  individual,  is 
evidence  of  a  deposite  by  that  individual. 
State  Bank  v  Kain  45 

RECOGNIZANCE. 

1  Upon  indictment  found,  a  recognizance 
entered  into  by  a  person  as- surety  for  the 
appearance  of  the  party  indicted,  who 
has  not  been  served  with  process,  Scwho 
does  not  appear,  is  not  obligatory  upon 
such  person,   The  People  v  Slayton       257 

2  Where  a  person  indicted  has  once  enter- 
ed into  r  recognizance,  a  separate  one  af- 
terwards from  a  suretv,  might  be  binding. 

Ibid. 


RECORD. 

1  The  plea  of  nil  debet  is  not  a  good  plea 
to  an  action  of  debt  upon  a  record.  Chipp* 
v  Yancey  2 

2  The  supreme  court  will  not  look  at  things 
the  clerks  of  the  circuit  courts,  may,  'yhh- 
out  authority  and  irregularly,  incorporate 
into  the  record.  Broioder  v  Johnson      61 

3  An  endorsement  of  the  costs  on  the  back 
of  the  record,  tho'  signed  by  the  clerk, 
is  no  part  of  the  record    Giles  v  Shato  87 

4  The  certificate  of  the  Judge,  omitting  to 
state  that  "the  attestation  (of  the  record) 
is  in  due  form,"  is  insufficient.  Ibid 

5  Where  a  record  is  not  the  foundation  of 
the  action,  a  variance  between  the  des- 
cription of  it  in  the  narr  and  the  one  pro- 
duced, is  immaterial.  JVoivlin  v  Bloom  98 

6  The  court  cannot  notice  a  judgment  rec- 
ord on  which  suit  is  brought,  unless  it  is 
made  a  part  of  the  record  by  bill  of  ex- 
ceptions. Kimmel  v  Shultz  &  others      128 

S.  P.  Bust  v.  Frothingham  and  Fort        258 

7  A  record  from  another  state  is  conclusive 
evidence  of  the  debt  claimed — it  imports 
absolute  veritv,  and  nothing  can  be  al- 
ledged  against  it.  Bust  v  Frothingham  £/ 
Fort  ■  259 

8  A  fact  stated  in  a  record,  cannot  be  con- 
tradicted by  evidence  dehors  the  record. 

Ibid 

9  When  the  whole  record  on  its  face  is  so 
imperfect  as  not  to  warrant  the  entering 
of  the  judgment,  it  will  be  reversed.  Ben- 
net  &  Judy  v  Schermer  &  Co.  277 

Vide,   PLEAS    AND    PLEADING    25. 

RELEASE. 

1  The  legislature  have  the  power,  by  an  act 
of  their  own,  to  release  a  penalty  accru- 
ing to  a  count}',  after  verdict  but  before 
judgment.   Coles  v  county  of  Madisan  115 

2  The  legislature  can  by  an  act  release  a 
person  from  imprisonment  who  has  been 
convicted  of  forgery,  though  one  half  the 
fine  imposed  goes  to  the  person  attempt- 
ed to  be  defrauded  by  the  forgery.  Ran- 
kin v  Beaird,  sheriff"  123 

3  A  confirmation  made  by  the  Governor  of 
the  N.  W.  territory,  operates  as  a  release 
on  the  part  of  the  U.  S.  of  their  title  to 
the  land  thus  confirmed.  Doe,  ex  dem,  &c. 
v  Hill  236 

4  A  debt  due  the  State  Bank  is  a  debt  due 
the  State,  which  the  State  can  release. — 
Ernst's  adm'rs.  v  Ernst  24/ 

Vide,  surety  4. 

REPLEVIN. 

To  maintain  the  action  of  replevin,  there- 
must  be  an  unlawful  taking  from  the  actu- 
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RE-PLEVY.    RETAILING.    RIOT. 

al  or  constructive  possession  of  the  plain- 
tiff.  Wright  v  Armstrong  130 

REPLEVY. 

1  Upon  all  contracts  made  before  the  first 
of  May,  1621,  the  defendant  had  aright 
to  replevy  for  three  years,  unless  the 
plaintiff  endorsed  on  the  fi.fa.  that  paper 
of  the  state  bank  of  Illinois  would  be  re- 
ceived in  discharge  of  the  execution. — 
Collins,  &c.  v  Waggoner  26 

2  After  the  time  of  the  replevy  of  a  judg- 
ment has  expired,  the  plaintiff  may,  if  he 
chooses  proceed  on  his  original  judg- 
ment, without  issuing  against  the  securi- 
ty in  the  replevy.  Finley  &  Cveath  v  An- 
keny  191 

3  The  act  of  the  22d  March,  1819,  respect- 
ing replevin  bonds,  declaring  that  such 
bonds  shall  be  executed  to  the  sheriff, 
does  not  mean  that  the  sheriff  stall  be 
the  obligee  in  such  bonds,  the  word  "ex- 
ecuting" meaning  nothing  more  than  a 
making  and  delivery  to  the  officer  named 
— Such  bonds  are  properly  made  payable 
to  the  plaintiff  in  the  original  action.  Mc- 
Lean v  Emerson  250 

4  In  a  replevy  bond,  the  fees  of  the  officer 
are  correctly  inserted,  and  it  being  for 
more  than  double  the  amount  of  the  judg- 
ment does  not  vitiate  it.  Ibid 

RETAILING. 

The  fine  against  a  retailer  of  spirituous  li- 
quors for  selling  without  a  licence  by  a  less 
quantity  than  one  quart,  cannot,  under 
the  act  of  1827,  exceed  ten  dollars.  John- 
son v  The  People  276 

RIOT. 

In  an  indictment  for  a  riot,  the  facts  consti- 
tuting a  riot,  should  be  clearly  set  forth. 
Whitesides  and  others  v  The  People  4 

S. 

SALE    OF    LAND,  &C. 

1  The  certificate  of  the  sheriff  of  the  sale 
of  land,  without  producing  the  judgment 
and  proving  the  regularity  of  the  sale,  is 
no  evidence  of  title  in  the  purchaser.  Cur- 
tis  v  Swearingen  160 

2  In  a  sale  of  land  where  there  is  no  fraud, 
and  the  vendee  has  taken  a  deed  with  co- 
venants, such  deed  will  be  considered  a 
sufficient  consideration  for  notes  execut- 
ed for  the  purchase  money  of  said  land. 
Vincent  and  Bertrand  v  Morrison  175 

3  In  a  sale  of  land  where  there  is  no  fraud 

42 


SECRETARY    OF    STATE. 
and  no  warranty,  the  vendee  cannot  re- 
cover back  the  purchase  money     Snyder 
v  Laframboise  268 

4  A  party  who  takes  a  quit  claim  deed  on 
the  sale  of  land,  runs  the  risk  of  the  good- 
ness of  the  title.  Ibid 

5  Where  there  is  a  total  failure  of  title  on  a 
sale  of  land,  &  no  circumstances  are  prov- 
ed to  induce  a  jury  to  believe  that  the 
vendor  has  acted  dishonestly,  it  is  not 
prima  facie  evidence  of  fraud.  Ibid 

Vide,  ejectment,  3,  4,  5,  6.     deed  5. 

EXECUTION    10. 

SCIRE    FACIAS. 

1  A  return  of  two  nihil*  to  a  Scire  facias  to 

foreclose  a  mortgage  is  equivalent  to  an 
actual  service,  even  tho'  the  defendant 
might  have  been  personally  served.  Cox 
v.  JHcFerron.  10 

2  An  averment  in  a  set.  fa.  issued  to  fore- 
close a  mortgage  given  to  the  state  bank, 
that  "S.  made  his  note  to  plaintiff  for  760 
dollars"  is  sufficient  to  imply  that  he  bor- 
rowed and  received  that  amount.  Snyder 
v  State  Bank  122 

3  It  is  regular,  under  the  act  of  1825,  con- 
cerning judgments  and  executions,  to  pro- 
ceed to  foreclose  a  mortgage  for  money 
borrowed  of  the  state  bank,  by  scire  fa- 
cias. State  Bank  v  Moreland  220 

SECRETARY  OF  STATE. 

The  Secretary  of  State  is  not  obliged  to 
countersign  and  seal  a  commission  which 
the  Governor  has  no  power  by  law  to  is- 
sue, and  he  may  rightfully  refuse  to  doit. 
The  People,  ex  relat.  Eiuing  v  Forquer  68 

SET    OFF. 

1  Debts  to  be  set  off.  must  be  mutual,  and 
between  the  parties  to  the  record.  Gregg 
v  James  &  Philips  107 

2  Adebtdue  individually  by  one  copartner, 
cannot  be  set  off  in  an  action  to  recover 
a  partnership  debt.  Ibid 

•  SHERIFF. 

1  In  a  suit  against  a  sheriff  for  money  had 
and  received,  an  assessment  of  damages 
by  the  court  without  the  intervention  of 
a  jury,  is  error.    Whiteside  v   Bartleson. 

42 

2  Under  the  practice  act  of  1819,  bail  bonds 
should  be  taken  to  the  sheriff,  and  suits 
on  them  should  be  brought  in  his  name. 
— That  act  gives  him  no  power  to  assign 
them  to  the  plaintiff  in  the  action.  Hunter 
v  Gilham  s\ 
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SLANDER. 

3  A  sheriff  who  seizes  goods  on  %fi.fa.  has 
a  special  property  in  them,  &  may  main- 
tain trespass  or  trover  against  a  wrong- 
doer.  Garner  v  Willis  291 

4  A  sheriff's  return  in  this  form,  "  I.  R. 
Simms  summoned  by  reading,"  and  sign- 
ed by  the  sheriff,  and  dated,  is  sufficient. 
Simms  v  Klein  292 

Vide,  ESCAPE  1.  EVIDENCE  2.  SALE  OF  LAND  1, 
OFFICE  AND  OFFICER  1,  2.      EXECUTION    11. 

SLANDER. 

1  An  omission  of  a  colloquium  in  a  declar- 
ation for  slander  in  charging  the  plaintiff 
with  swearing  a  lie,  is  fatal.  Blair  &  -wife 
V.  Sharp  11 

2  An  action  for  slander  is  not  taken  away, 
though  the  statute  creating  the  offence 
charged  be  repealed.  French  v  Creath  &c 

12 

3  To  say  of  a  plaintiffin  an  action  of  slandtr 
that  "he,  or  somebody,  had  altered  the 
credit,  or  endorsement,  on  a  note  from  a 
larger  to  a  less  sum,  and  that  the  note 
would  speak  for  itself,"  is  not  actiona- 
ble. Ingalk  v  Allen  233 

SLAVES  AND  SERVANTS. 

1  Registered  servants  are  goods  and  chat- 
tels, and  can  be  sold  on  execution.  Nance 
v  Howard  183 

2  Servants  are  taxed,  not  by  poll,  but  by 
valuation  Ibid 

3  Where  the  defendant  in  an  action  of  tres- 
pass, assault  and  battery,  and  false  im- 
prisonment, justifies  under  a  certificate 
granted  by  a  justice  of  the  peace  in  pur- 
suance of  the  act  of  congress  respecting 
fugitives  from  labor,  the  plea  must  shew 
that  all  the  facts  existed  at  the  time  of 
granting  the  certificate,  contemplated  by 
that  act.  Faivny  v '.  Montgomery  et  al     188 

4  An  administrator  has  no  power  to  com- 
pel an  indentured  servant  to  attend  to  the 
ordinary  business  of  the  administrator — 
he  has  only  the  custody  of  the  servant  for 
safe  keeping,  until  his  time  of  service  can 
he  sold.  Phoebe  v  Jay  207 

Vide,  INDENTURE  2. 

STATE    BANK. 
Vide,  banks. 

STATUTE  OP  LIMITATIONS. 

Vide,  LIMITATIONS,  STATUTK  OF. 

STATUTES. 

1  An  action  for  slander  is  not  taken  away, 
tho*  the  statute  creating  the  offence  char- 


9URETV. 

ged  be  repealed.  French  v  Creath  &c.  12 

2  Our  act  making  promissory  notes,  &c  am 
signable,  is  not  to  be  construed  in  the 
same  way  as  the  statute  of  Anne,  as  they 
are  different  in  their  objects  and  provis- 
ions. Mason  v  Wash  16 

3  All  statutes  having  one  object  in  view, 
and  acting  on  one  system,  ought  to  be  ta- 
ken together  and  compared  in  the  c in- 
struction of  them,  and  this  rule  applies 
though  some  of  the  statutes  may  have  ex- 
pired, or  are  not  referred  to  in  the  other 
acts.  Nance  v  Howard  185 

4  A  statute  enumerating  things  or  persons 
of  an  inferior  dignity,  shall  not  be  con- 
strued to  extend  to  those  of  a  superior 
dignity.   Wood-worth  v  Fame's  admrs.  294 

SURETY. 

1  A  judgment  cannot  be  rendered  against  a 
surety  in  an  administration  bond,  nor  is 
he  liable  to  an  action,  until  a  devastavit 
by  suit,  has  been  first  established  against 
the  admr.  Biggs  &  others  v  Postlev/ait  & 
others.  1 54 

2  It  is  error  in  the  court,  to  enter  up  a  de- 
cree against  the  surety  in  an  injunction 
bond,  upon  the  dissolution  of  the  injunc- 
tion, for  the  amount  of  the  judgment  at 
law  and  the  costs  in  that  suit,  and  inter- 
est on  the  judgment,  with  6  per  cent  dam- 
ages, and  the  costs  of  the  suit  in  equity. 
Hubbard  v  Hobson  147 

S.  P.  Crow's  ex'rs  t  Prevo  167 

3  After  the  time  of  the  replevy  of  a  judg- 
ment has  expired,  the  plaintiff  may,  if  he 
chooses,  proceed  on  his  original  judg- 
ment, without  issuing  against  the  surety 
in  the  replevy.  Finley  aud  Creath  v  An~ 
keny  191 

4  Mere  delay  to  sue  does  not  release  the 
surety  of  a  note,  and  the  risk  of  the  sol- 
vency of  the  principal  is  assumed  by  the 
surety.     Moreland  &  Willis  v  State  Bank 

203 

5  Upon  Indictment  found,  a  recognizance 
entered  into  by  a  person  as  surety  for  the 
appearance  of  the  party  indicted,  who 
has  not  been  served  with  process,  &  who 
does  not  appear,  is  not  obligatory  upon 
such  person.  The  People  v  Slay  ton      257 

6  Where  the  person  indicted  has  once  en- 
tered into  a  recognizance,  a  separate  one 
afterwards  from  a  surety,  might  be  bind- 
ing. Ibid. 

T. 

TAXES. 

1.  The  act  of  1819  laying  a  tax  on  certain 
property,  makes  no  distinction  between 
residents  and  non-residents— the  lien  at- 
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TENANTS.      TIME. 

tacheg  on   the  property,  and  not  on  the 

person.  Edwards  v.  Beaird.  41 

3  A  poll  tax  is  inhibited  by  the  constitution 

of  this  state.  JYa?ice  v  Howard  183 

3  Servants  are  taxed,  not  by  poll,  but  by 

valuation.  Ibid 

TENANTS  IN   COMMON  AND  JOINT  TEN- 
ANTS. 

1  Joint  tenants  may  make  a  subdivision  of 
time  for  the  exclusive  occupancy  of  the 
whole  of  a  tract  of  land.  Curtis  v  Swear- 
ingen  160 

2  A  tenant  in  common  of  a  chattel  who  sues 
for  a  conversion  of  the  same,  is  entitled 
to  recover  damages  for  his  share  or  in- 
terest only.  Rolette  r  Parker  275 

TIME. 

1  Joint  tenants  may  make  a  subdivision  of 
time  for  the  exclusive  occupancy  of  the 
whole  of  a  tract  of  land.   Curtis  v  Swear- 

,   ingen  160 

2  As  a  general  rule  the  terms  of  a  written 
agreement  cannot  be  changed  by  parol, 
but  the  time  of  its  performance  may  be 
extended.  Baker  v  Whiteside  132 

3  Upon  a  change  of  venue,  the  computation 
of  time  and  distance  must  be  made  from 

the  county  in  which  suit  is  brought. 

Phelps  v  Young  256 

TITLE  TO  LAND, 

Upon  principles  of  natural  justice,  a  person 
ought  not  to  be  compelled  to  part  with 
his  title  to  land,  until  he  has  received 
what  he  has  contracted  to  take  for  it,  nor 
should  a  person  receive  a  title  until  he 
has  paid  what  he  has  agreed  to  pay  for  it. 
Allison  and  others  v  Clark  273 

Vide,  evidencb  2,  8.     govebnob's  confihm- 

ATIOJfS.       SALE  OF  LANB,    &C     1,  2,  4,  5, 

EJBCTXXXT    3,    4,    5,    6.       DEED  5. 

EXECVTIOH  11. 

TORT. 

The  supreme  court  will  not  entertain  a  writ 
of  error  founded  on  a  judgment  for  a  tort 
after  the  death  of  the  ttrt-feasor.  Barret 
and  wife  v  Gaston* 3  ex'r  196 

TREES    GROWING. 

Fruit  trees  standing  and  growing  cannot  be 

taken  in   execution — they  are  part  and 

parcel  of  the  freehold.  Adams  &  others  v 

Smith  221 

TRESPASS. 

1.  A  declaration  in  an  action  of  trespass  for 
taking  and  carrying  away  "four  horses, 


TRIAL.       TROVER   AND    CONVERSION. 

the  property  of  the  plaintiff,"  is  suffi- 
ciently certain  and  descriptive  of  the 
property.    Beaumont  v.  Yantz  8 

2  A  warrant  for  a  felony  founded  upon  an 
affidavit  which  stated  "that  A.  B  entered 
the  close  of  C.  I).  and  carried  off  her 
grain,"  is  no  justification  to  the  officer 
who  issued  it  in  an  action  of  assault  and 
battery  and  false  imprisonment,  nor  to 
the  officer  executing  it,  as  the  affidavit 
contains  no  words  importing  a  felony — all 
the  parties  to  such  warrant  are  trespass- 
ers. Moore  v  Watts  and  others  18 

3  Trespass  will  lie  if  the  process  of  a  court 
is  abused,  or  if,  after  it  has  done  its  office, 
the  officer  proceeds  to  act  under  color  of 
it  by  direction  of  the  plaintiff — they  both 
become  liable  as  trespassers  Collins  v 
Waggoner  143 

4  Where  a  justice  of  the  peace  has  juris- 
diction, but  proceeds  erroneously,  he  is 
not  a  trespasser,  but  where  he  has  not  ju- 
risdiction, he  is.  Flack  &  Johnson  v. 
Ankeny.  145 

5  If  a  justice  or  the  peace  officiously,  and 
without  any  complaint  on  oath  or  of  his 
own  knowledge,  issues  his  warrant  to 
apprehend  a  person,  he  will  be  liable  in 
an  action  of  trespass.  Flack  v.  Harring- 
ton. 165 

6  If  a  purchaser  at  a  sheriff's  or  constable's 
sale,  takes  possession  of  the  property 
purchased,  without  the  consent,  and  a- 
gainst  the  command  of  the  officer,  tho' 
the  purchaser  be  the  plaintiff  in  the^  fa. 

t  under  which  the  sale  is  made,  he  is  a  tres- 
passer. Garner  v  Willis  290 

TRIAL, 

If  parties  appear  and  go  to  trial  without 
a  plea  being  put  in,  it  is  such  an  irregu- 
larity as  will  be  cured  after  verdict  by  the 
statute  of  amendments.  Brazzle  &  Haw- 
kins  v.  Usher  14 

TROVER  AND  CONVERSION. 

1  A  tenant  in  common  of  a  chattel,  who  sues 
for  a  conversion  of  the  same,  is  entitled 
to  recover  damages  for  his  share  or  inter- 
est only.  Rolette  v  Parker  275 

2  A  sheriff  or  constable  who  has  seized 
goods  on  a  ft.  fa.  has  a  special  property 
in  them,  &  may  maintain  trover  for  them. 
Garner  v  Willis  291 


V. 

VARIANCE, 

1  A  variance  between   the  instrument  de- 
clared on,  and  the  one  6et  out  on  oyer,  is 
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VENDOR    AND    VENDEE, 
fatal  on   demurrer.     Taylor  &  Parker  v 
Kennedy  SB 

2  A  variance  between  the  record  declared 
on,  and  the  one  produced  in  evidence,  is 
fatal.  Giles  v  Shaw  87 

3  Where  a  record  is  not  the  foundation  of 
the  action,  a  variance  between  the  des- 
cription of  it  in  the  mutt,  and  the  one  pro- 
duced, is  immaterial.  Nowlin\  Bloom  98 

4  A  variance  between  the  record  declared 
on,  and  the  one  produced  as  evidence, 
can  be  taken  advantage  of  by  the  plea  of 
nulti el  record.    Giles  v  Shaw  169 

5  A  variance  between  the  writ  and  declar- 
ation, cannot  be  reached  by  a  demurrer. 
Rust  v  Frothingha7n  &  Fort  258 

6  A  variance  between  the  description  of  a 
note,  and  the  one  produced  in  evidence, 
is  fatal.     Connolly  v  Cottle  287 

7  Variances  between  the  writ  and  declara- 
tion, can  only  be  taken  advantage  of  by 

Elea  in  abatement — they  are  not  reached 
y  a  general  demurrer,  nor  can  they  be 
assigned  for  error.  Prince  v  Lamb      298 

VENDOR   AND    VENDEE. 

1  In  a  sale  of  land  where  there  is  no  fraud, 
and  the  vendee  has  taken  a  deed  with 
covenants,  such  deed  will  be  considered 
a  sufficient  consideration  for  notes  exe- 
cuted for  the  purchase  money  of  said 
land.    Vincent  &  Bertrand  v  Morrison  175 

2  In  a  pale  of  land  where  there  is  no  fraud 
and  no  warranty,  the  vendee  cannot  re- 
cover back  the  purchase  money.  Snyder 
v  Laframboise  268 

3  A  party  who  takes  a  quit  claim  deed,  runs 
the  risk  of  the  goodness  of  the  title.   Ibid 

4  Where  there  is  a  total  failure  of  title  on 
a  sale  of  land,  and  no  circumstances  are 
proved  to  induce  a  jury  to  believe  that 
the  vendor  has  acted  dishonestly,  it  is  not 
prima  facie  evidence  of  fraud.  Ibid 


WARRANT. 

irregular,  and  a  verdict  delivered  in  court 
under  such  an  agreement,  in  the  absence 
of  the  jury,  will  be  set  aside  for  such  ir- 
regularity. Nomaque  v  The  People      109 

2  A  prisoner  has  a  right  to  the  presence  of 
the  jury  when  they  deliver  their  verdict, 
as  he  is  entitled  to  have  them  polled,  and 
a  verdict  is  not  final,  until  pronounced  and 
recorded  in  open  court.  Ibid 

3  A  special  verdict  should  find  facts — not 
the  evidence  of  facts.  Vincent  &  Bertrand 
V  JWurri&on  175 

w. 

WARRANT. 

1  A  warrant  for  a  felony  founded  upon  an 
affidavit  which  stated,  "that  A.  B.  enter- 
ed the  close  of  C.  D  and  carried  off  her 
grain,"  is  no  justification  in  an  action  of 
assault  &  battery,  and  false  imprisonment 
either  to  the  officer  issuing  it,  or  the  offi- 
cer executing  it,  as  the  affidavit  contains 
no  words  importing  a  felony — All  the  par- 
ties to  such  warrant  are  trespassers. — 
JMoore  v  Watts  &  others  18 

2  A  warrant  which  states-in  substance  that 
A.  B.  had  made  complaint  on  oath  that 
C.  D  and  others  had  violently  assaulted 
and  beaten  him,  and  the  officer  required 
to  arrest  them  and  bring  them  before  the 
justice,  contains  every  thing  essential  to 
a  valid  warrant.  Flack  &  Johnson  v  Anke- 
■ny  144 

WARRANTY. 

1  In  a  sale  of  land  where  there  is  no  fraud 
and  no  warranty,  the  vendee  cannot  re- 
cover back  the  purchase  money.  Snyder 
v  iMframboise  268 

2  A  party  who  takes  a  quit  claim  deed  on 
the  sale  of  land,  runs  the  risk  of  the  good- 
ness of  the  title.  Ibid 


VENUE. 

Upon  an  order  for  a  change  of  venue  and 
granted,  but  before  the  record  is  remov- 
ed, an  affidavit  of  the  materiality  of  wit- 
nesses, for  the  purpose  of  taking  their  de- 
positions, is  properly  made  in  the  circuit 
court  of  the  county  wrhere  the  suit  is  bro't, 
and  the  computation  of  time  and  distance 
must  be  made  from  that  county.  Phelps  v 
Young  256 

VERDICT. 

1  An  agreement  between  a  prisoner's  coun- 
sel, in  a  capital  case,  and  the  counsel  for 
the  people,  that  the  jury,  if  they  agree, 
may  deliver  their  verdict  to  the  clerk,  is 


WILLS    AND    TESTAMENTS. 

By  the  ordinance  of  1787,  but  two  of  the 
subscribing  witnesses  to  a  wdl  are  requir- 
ed to  prove  it,  &  a  will  attested  by  three, 
one  of  whom  is  a  devisee  in  the  will,  and 
proved  by  the  other  two,  is  valid.  Ackless 
v  Seekright  46 

WITNESS. 

1  A  person  whose  name  is  forged  is  a  com- 
petent witness  to  prove  the  forgery,  al- 
tho'  upon  conviction  he  receives  one  half 
of  the  fine  imposed.  His  credibility  is 
left  to  the  jury.  Noble  v  The  People      29 

2  All  persons  who  believe  in  the  existence 
of  a  God  and  a  future  state,  tho'  they  die- 
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WRITS. 

believe  in  a  punishment  hereafter  for 
crimes  committed  here,  are  competent 
witnesses.  Ibid. 

3  A  grantor  in  a  deed  who  has  no  interest 
in  the  suit,  and  who  has  made  no  coven- 
ants, is,  upon  general  principles,  a  com- 
petent witness.  Herbert  &c.  v  Herbert  281 

Vide,    DEPOSITIONS.       VENUE.       WILIS    AND 
TESTJMESTS, 


WRIT   OF   INQUIRY   OF    DAMAGES. 

Vide,    INQ.UIHT,    WBIT    OF, 


WRITS. 

1  Appearance  &  pleading  will  cure  a  void- 
able, but  not  a  void  writ.  Coleen  &  Clay- 
pole  v  Figgins  3 

2  The  omission  in  a  writ  of  the  words  "The 
People  of  the  State  of  Illinois,  to  the  cor- 
oner," &c.  is  a  mere  misprision  of  the 
clerk,  and  is  amendable.  State  Bank  v 
Buckmaster  133 

3  A  return  to  a  writ  by  a  person  who  signs 
himself  "Deputy  Sheriff,"  without  stat- 
ing "for  A  B.  sheriff,"  is  erroneous  and 
void.  Ryanv  Eads  168 

4  An  officer  acts  at  his  peril — he  is  bound 
to  obey  the  mandate  of  the  writ,  and  if 
he  proceeds  to  execute  it,  he  is  bound 
to  complete  the  execution  of  it.  Lattin 
v.  Smith.  284 
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CASES 

ARGUED  AND  DETERMINED 
IN  THE 

OF  THE  STATE  OF  ILLINOIS; 

AT  DECEMBER  TERM,   1831. 


Present     WILLIAM  WILSON,  Chief  Justice. 
THOM4S  C.   BROWNE,       ) 
SAMUEL  D.  LOCKWOODA  Associate  Justices. 
THEOPHILUS  W.  SMITHA 


James  Semple,  Appellant, 

against 
Thomas  S.  Locke,  Appellee. 

(APPEAL  FROM  ST.  CLAIR.) 

Lockwood  J.  delivered  the  opinion  of  the  Court.     This  was    II  is  errone- 
«n  action  of  debt  on  a  record  from  a  foreign  state,  brought  judgment  by 
in  the  St.  Clair  circuit  court,  by  Locke  against  Semple  and  default,    when 
another.     Semple  was  alone  served  with  process.     On  the  fii^b^ae^irt 
first  day  of  the  term  to  which  the  process  was  returnable, compliance 
the  plaintiff  obtained  a  rule  that  defendant  should  plead  on  ™^s*  gj  £ 
the  next  day;  and  thereupon  the  defendant  filed  his  pleas  of  plead;  in  such 
nul  tiel  record,  and  payment.       The  record  then  states,  that£J^p^ySS 
the  defendant  being  called,  came  not,  but  made  default,  and  have  the  deft= 
upon  which  the  court  gave  judgment  for  the  debt.     Fromcalled° 
this  judgment,  the  defendant  has  appealed  to  this  court,  and 
has  assigned  for  error  the  entry  of  a  judgment  by  default, 
without  noticing  the  pleas  put  in. 

This  was  clearly  erroneous,  according  to  the  case  of 
White  v.  Thompson,  decided  by  this  court  in  Nov.  term, 
1823.  Breese's  Reports,  43.  When  the  defendant  filed  his 
pleas,  he  had  complied  with  the  rule  obtained  against  him, 
and  the  plaintiff  had  no  right  to  have  the  defendant  called. 
There  was  no  act  in  court  for  the  defendant  to  perform,  un- 
1 
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Vandalia,    til  the  plaintiff  had  demurred  or  replied.     Tt  was,  therefore* 
v_J^-v^,  error  to  enter  a  judgment  by  default  in  a  case  so  situated. 
Kerr&  Bell,      The  judgment  must  be  reversed  with  costs,  and  the  cause 
remanded  to  the  St.  Clair  circuit  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Judgment  reversed* 

Prickett  and  Semple,  for  appellant. 
CezvleS)  for  appellee. 


Whiteside. 


Kerr  and  Bell,  Plaintiffs  in  error. 

against 
William  B.  Whiteside,  Defendant  in  error. 


(ERROR  TO  MADISON.) 

The  plaintiffs  in  error,  brought  their  action  on  the  case 
by  default  s>et in  the  Madison  circuit  court  against  the  defendant  in  error, 
aside,  after  the  former  sheriff  of  said  county,  for  a  false  return  upon  an  exe- 
th™ judgment  eution,  it)  favor  of  the  plaintiffs  against  one  Joseph  Meacham. 
was  rendered.    At  the  March  term,  1824,  the  defendant's  default  was  enter- 
ed, the  process  against  him  being  returned  served,  and  a  jury 
of  inquiry  empannelled,  who  assessed  the  plaintiffs'  damages 
A  sheriff's  re-  *°  $517   81-100,  for  which  the  court  rendered  judgment, 
turn  contradic-  At  the  March  term,  1825,  the  defendant  moved  the  court  to 

te^b\his™"set  aside  the  judgment  by  default,  on  an  affidavit  of  merits. 

affidavit  &  that  i  iiiii 

of  the  defend-  The  affidavit  also  stated,  that  he  had  not  been  summoned  to 

ant*  appear,   and    had  no  knowledge  that  a  suit  was  pending. 

The  defendant  also  produced  the  affidavit  of  the  sheriff  of 

the  county,  as  to  the  service  of  the  summons,  from  which  it 

appeared,  together  with  his  own  affidavit,  that  the  defend- 

Upon a diviv ant  did  not  know  that  he  had  been  served  with  process. 

ion  of  the  court  This  motion  was  continued,  until  the  August  term,   1826, 

below  iSr".  when  the  court  set  aside  the  judgment' by  default,  and  the 
ed.  cause  was  continued  from  term  to  term,  until  the  July  term, 

1827,  when  the  defendant  pleaded  not  guilty;  and  upon  the 
plaintiffs  being  called,  they  made  default,  a  non-suit  entered 
against  them,  and  a  judgment  rendered  for  the  defendant 
for  the  costs. 

The  plaintiffs  sued  out  a  writ  of  error,  and  assigned  for 
error,  1st,  that  the  court  below  erred  in  setting  aside  the 
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judgment  by  default:  2d,  because  they  received  the  affida-    Vandalia, 
vit  of  the  sheriff,  contradicting  his  return  of  service  on  the  ^Jr^r^L* 
defendant:  3d,  because  the  court  erred  in  receiving  the  de-K.jRR&  Bell, 
fendant's  affidavit,  contradicting  the  sheriff's  return  of  ser-  v- 

vice  on  the  defendant:  4th,  because  the  court  set  aside  a 
regular  judgment,  and  regularly  obtained,  at  a  term  subse- 
quent to  the  term  at  which  it  was  obtained. 

Cowles,  for  plaintiffs  in  error,  in  support  of  the  errors 
assigned,  cited  the  following  authorities:  6.  Mass.  Rep/ 
325";  4.  ib.  478;  10.  ib.  313;  1.  Peter's  Rep.  155;  Serg. 
Cons.  Law,  382-3;  1  Tiddfo  Practice,  508;  2  Dunlap's  Prac. 
764-6;    1  Dunl.  321-2;  ib.  378-9-80. 

Semple,  contra,  made  the  following  points: 

Where  any  error  has  been  committed  by  the  officers  of 
the  court,  or  gentlemen  of  the  bar,  it  may  be  corrected  on 
motion,  at  a  succeeding  term  of  the  court.  1  Hen.  and 
Munf.  204;   1  Satk.  50,  in   note. 

In  civil  cases,  a  special  verdict  may  be  corrected  by  notes 
of  counsel,  after  writ  of  error  brought.  1  Salk.  47,  and  ca- 
ses there  cited.  A  judgment  may  be  amended  after  the 
term  at  which  it  is  signed,  and  even  after  error  brought,  and 
in  nullo  est  erratum  pleaded.  2  Arch.  Prac,  276,  and  cases 
there  cited. 

A  judgment  by  default  can  be  set  aside  after  nferi  facias 
has  issued .      3  Salk.  224. 

This  motion  is  in  the  nature  of  a  writ  of  error  coram  vobis, 
or  an  audita  querela.  1  Bac.  Jib.  194;  2  ib.  215;  I  Strange, 
606-690,  and  cases  there  ci*ed.  2  Wash.  135:  4  Munf,  377. 
-  Ldckwood  J.  delivered  the  opinion  of  the  court.  In  this  case 
the  court  are  equally  divided  in  opinion,  and  therefore  the 
judgment  of  the  court  below  is  affirmed,  [a] 

Judgment  affirmed. 

[a]  Whenever  the  Supreme  Court  shall  be  equally  divided  in  opinion  on  hear- 
ing an  appeal  or  writ  of  error,  the  judgment  of  the  court  below  shall  stand 
affirmed.     Rev.  Laies  of  1827,  page  319,  Sect.  36. 
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Vandawa, 
Dec.  1331. 


Auditor,      The  AUDITOR  OF  PUBLIC  ACCOUNTS,  Plaintiff, 

v-  against 

LX"       James  Hall,  late  Treasurer,  Defendant. 

This  was  an  original  suit,  brought  in  the  Supreme  court, 

by  the  Auditor,  against  James  Hal!,  late  treasurer  of  the 

state,  in  pursuance  of  the  act  defining  the  duties  of  auditor 

*  Laws  of     and  treasurer,  approved  March  24,  1819.*     The  notice  for 

1819, page 242.  the  motion  was  in  the  following  words: 

To  James  Hall,  late  treasurer  of  the  state  of   Illinois. 

^.0ticij!  of , a  Take  notice,  that  before  the  next  supreme  court,  to  be  held 

Auditor,  a-      in  Vandalia  on  the  first  Monday  of  December,  1831,  I  shall 

gainst  a  dehn-  moVe  against  you  for  default,  in  not  paying  over  the  sum  of 

o  ucn  t    trP8.su  r-  o  **  *  ■     j       *™ 

er,  must  be  cer- fourteen  thousand  eight  hundred  ninety-nine  dollars,  ninety- 
tam  and  specif- sjx  cents,  which  was  in  your  hands  as  treasurer,  in  January. 

ic     boc'    must  •  » 

ask  for  a  judg- 1831,  as  appears  by  your  report  to  the  last  legislature. 
m«nt.  October  22,  1831. 

Alfred  Cowles,  Circuit  Attorney, 
For  the  Auditor  of  Public  Accounts. 

On  this  notice  the  sheriff  of  Fayette  county  made  the  fol- 
lowing return:  "Delivered  a  copy  of  the  within  notice  to 
James  Hall  Oct.  24,  1831." 

The  defendant  moved  the  court  to  dismiss  the  motion  on 
the  following  grounds:  First.  The  notice  filed  in  this  case 
does  not  apprize  the  defendant  that  the  plaintiff  will  move 
for  any  judgment. 

Second.  The  motion  does  not  specify  for  what  the  plain- 
tiff will  proceed  by  motion  against  him. 

Third.  There  is  no  account  or  other  instrument  or  copy 
thereof  as  the  foundation  of  the  motion,  filed  in  the  cause. 

Fourth.  The  motion  does  not  lie  in  this  case,  at  the  suit 
of  the  auditor,  and  the  auditor  has  not  given  any  notice. 

Cowles,  state's  attorney  for  plaintiff. 

Blackwell  and  M'Roberts,  contra. 

Smith,  J.  delivered  the  opinion  of  the  court.  A  majority  of 
the  court  is  of  opinion,  that  this  motion  be  dismissed  for  in- 
sufficiency of  the  notice.  The  notice  is  defective  in  not  set- 
ting forth  the  cause  of  action  with  sufficient  certainty — no 
particular  judgment  is  asked  for,  nor  does  the  notice  shew 
how,  or  at  what  time,  defendant  was  indebted,  nor  is  the 
reference  to  the  Report  certain,  to  remove  these  objections. 

Motion  dismissed* 
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Vandalia, 
Dec.  1831. 


J.  and  M.  Littleton, 

against 
Moses,  a  man  op  color, 

(appeal  from  union.) 


Appellants, 
Appellee. 


Moses,   a  man 
of  color. 


This  was  an  action  brought  in  the  Union  circuit  court  by  a  judgment 
Moses,  a  man  of  color,  for  a  trespass,  assault  and  battery,  Wl11  not')ere- 
and  false  imprisonment;  to  which  the  defendants  pleaded  court  give  in- 
not  guilty.     The  jury  found  a  verdict  for  the  plaintiff,  for structions  to 

/•  in  •       i  /-\      .1       .-iii        i    i»  f  i       j  the    jury,  sub- 

forty  dollars  in  damages.      On  the  trial,  the  defendants  mov-  Btantiaiiy  as 

ed  the  court  to  instruct  the  jury,  that  there  must  be  p roof "sked  for. 

of  actual  restraint  at  the  time  of  action  brought,  or  a  claim 

to  restrain  plaintiff,  before  the  plaintiff  can  recover  in  this 

form  of  action.  it  is  not  er- 

Second.     That  there  is  nothing  in  the  pleadings  in  this  ror  in  the  court 
case  different  from  a  common  action  of  assault  and  battery  ^lew  t'ria!faSe 
and    false  imprisonment,  and    the  question  of  freedom  or 
slavery  is  not  involved  in  the  pleadings. 

Third.  That  by  virtue  of  our  constitution,  the  plaintiff 
was  a  free  man,  and  had  a  right,  by  virtue  of  the  laws,  to 
hire  himself  to  whom  he  pleased. 

Fourth.  That  for  the  services  rendered  by  the  plaintiff , he 
can  recover  in  an  action  of  assumpsit,  but  not  in  this  action. 

Fifth.  That  the  fact  of  seeing  plaintiff  working  for  de- 
fendants, is  not  sufficient  in  law  to  establish  an  illegal  re- 
straint. 

The  court  instructed  the  jury  that  the  mere  fact  of  the 
plaintiff's  working  for  the  defendants,  and  under  their  con- 
trol, was  not  of  itself  sufficient  (unconnected  with  other  cir- 
cumstances) evidence  of  his  being  restrained  of  his  liberty; 
and  further,  the  court  instructed  the  jury  that  in  this  form 
of  action,  the  plaintiff' could  not  recover  for  services  render- 
ed, unless  the  jury  should  be  satisfied  from  the  evidence, 
that  there  was  restraint  or  force  used  to  compel  him  to  work, 
or  to  abridge  him  of  his  liberty.  The  court  further  instruct- 
ed the  jury,  that  if  they  should  be  satisfied  from  the  evi- 
dence, that  the  defendants  had  exercised  restraint  or  force 
over  the  person  of  the  plaintiff,  that  they  should  find  for  the 
plaintiff  a  verdict.  The  court  also  instructed  the  jury,  that 
from  the  state  of  the  pleadings,  it  was  not  different  from 
the  common  action  of  assault  and  battery  and  false  impris- 
onment. The  defendants  moved  for  a  new  trial,  which  the 
court  overruled,  and  excepted  to  the  opinion  of  the  court  in 
refusing  to  give  the  instructions  asked  for,  and  in  refusing  a 
new  trial,  and  brought  the  case,  by  appeal,  to  the  supreme 
court. 
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Breese,  for  appellants,  assigned  for  error,  that  the  court 
did  not  give  the  instructions  as  asked  for,  by  the  defendants 
below;  7  Cranch,  506.  That  the  court  erred  in  giving  the 
instructions  they  did  give;  and  also  erred  in  giving  judg- 
ment in  this  action,  if  brought  to  try  the  plaintiff's  right  to 
freedom,  for  more  than  nominal  damages.     2  Call,  343. 

Baker,  contra. 

Browne,  J.  delivered  the  opinion  of  the  court.  This  was  an 
action  of  trespass  and  false  imprisonment,  in  the  circuit 
court  of  Union  county,  and  brought  here  by  appeal. — 
The  defendants,  by  their  counsel  in  the  court  below,  plead- 
ed not  guilty.  The  counsel  for  the  defendants,  moved  the 
court  to  instruct  the  jury  on  certain  points  of  law,  which 
was  substantially  given  by  the  court,  as  asked,  so  far  as  they 
had  any  relation  to  the  points  before  the  court.  The  jury 
returned  a  verdict  for  the  plaintiff  below,  for  forty  dollars 
in  damages.  The  counsel  for  the  defendants,  then  moved 
the  court  for  a  new  trial,  which  was  overruled,  to  reverse 
which  opinion,  this  appeal  was  brought. 

It  is  a  principle  well  settled,  that  the  refusing  to  grant  a 
new  trial,  is  no  cause  of  appeal,  and  it  has  been  so  decided, 
frequently,  in  this  court.  Clemson  v.  Kruper,  Breese's  Rep. 
162  and  the  cases  there  referred  to.  This  court  is  therefore 
of  the  opinion,  that  the  judgment  of  the  court  below,  be  af- 
firmed. Judgment  affirmed.* 


Josiah  T.  Betts, 
Pierre  Menard, 


against 


Appellant, 
Appellee. 


(APPEAL    FROM    RANDOLPH.) 


This  suit  was  originally  brought  by  Menard,  before  a  jus- 
tice of  the  peace  of  Randolph  county,  by  motion  and  notice, 
under  the  eleventh  section  of  the  act  of  February  12,  1827, 
of  Feb?  12^1827  to  recover  certain  penalties,  alleged  to  have  accrued  to  him 
does  not  au-  as  proprietor  of  a  ferry  across  the  Kaskaskia  river,  from 
ty0rcommi°'Ursl  Betts,  who  at  the  time  of  the  notice  and  motion,  was  enga- 
court  to  grant  ge(j  jn  running  a  ferry  boat  within  one  mile  of  the  ferry  of 
ry^o'Tcorpo"- -^enar^  across  the  same  river,  under  a  license  granted  to 
ration,  the  trustees  of  the  town  of    Kaskaskia,  under  whom  sai$ 
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* 
Betts  acted,  by  the  county  commissioners' court  of  Randolph    Y(ANDA"j' 
county,  at  the  August  term,  1830,  of  said  court.     The  jus-  ^^y^^ 
tice  of  the  peace  on  a  hearing  of  the  cause,  gave  judgment       Betts, 
against  Menard,  which  was  taken  by  appeal  to  the  circuit  v- 

court  of  Randolph  county,  and  there  reversed,  and  a  judg- 
ment entered  in  favor  of  Menard,  for  $"90,  the  amount  of  the 
several  penalties  accrued,  and  the  costs.     From  this   judg-      The  county 

i  coninnsrs.ct* 

ment  Betts  appealed,  and  assigned  for  error,  among   others,  j8  a  mere  crea- 
tine decision  of  the  circuit  court,  declaring  that  the  ferry  li-ture  ofthesta- 

,,,,,  ,  .      .      °      ,  J  ,       tute,   and    tho* 

cense  granted    by  the  county   commissioners7   court   to  the  created  by  the 
Board  of  trustees  of  Kaskaskia,  was  void,  and  that  the  cir-  constitution  its 

.,  .  ,    .       ,       -j.         ,,      ,  ■       i      ,        ..  powers  and  du- 

cuit  court  erred  in  deciding  that  a  party  who  had  a  license  [ies  are  defined 
to  ferry,  was  as  much  amenable  to  the  penalties  of  the  law,  by  the  law,  and 
as  one  who  had  no  such  license,  and  that  the  court  erred  in  ce^areministe" 
deciding  that  the  Legislature  of  the  state,  could  grant  an  ex- rial,  and  in  oth- 
elusive  right  to  the  use  of  any  of  the  public  highways  of  the  ers  JU  icm  " 
state. 

Breese,  in  support  of  the  errors  assigned,  insisted  upon  the 
following  points:     First,  the  license  granted  by  the  county 
commissioners  court,  to  the  trustees  of  the  town  of  Kaskaskia, 
was  valid,  and    conferred    a   right   to  ferry  on   the   board  .   Inalegisla- 
of  trustees.     The  act  of  1827,  gives  the  county  commission-  "persons"  are 
ers'   court,  exclusive  jurisdiction    and  control  over  ferries,  spoken  of, none 
Rev.   Laws,  of    1827,    page   220,  et  seq.     That  court  is    a^0e[  ^Z 
court  of  record,  though  of  limited  jurisdiction,  and  when  such  are  meant. 
court  has  decided  upon  any  matter   within    their    jurisdic- 
tion, that  decision  cannot  be  reversed  in  any  collateral  way, 
or  in  any  action  indirectly  bringing  into  review   their  acts.   The  act  of  in- 
Lawsof  1819,  page  175;   3d  Cranch,  300;   Coxe's  Dig.  407 ;  ^aih.g^ho 
3d  Wheat.  246,  315.       Having  such  jurisdiction,  that  court  trustees  of  Kas 
had  a  right  to  decide  upon  all  the  facts,  without    the  exis- kask,a  ,a  body 

r       i  •    i  i-  ii!  ,      -i  •  i  m,      .     corporate,     no 

tence  ot  which, no  license  could  be  granted  by  them.      J  heir  where   confers 
decision    as  to   the  right  of  the  trustees  to  have  a  ferry  li-th,e  Power  l° 

.      ~        .  ,  °,       .  ,  .     ,  •>  .       take  a  grant  of 

cense,  is  nnal  and  conclusive  as  to  that  right,  so  far  as  the  a  ferry  license, 
present   motion  is  concerned,  and  not  void.     6   Wheat.   109; 
Coxe's  Dig.  408,  409,  411.' 

Second.     Though  the  county    commissioners'   court  may    a  corporate 
have  decided  erroneously  in  granting  a  license   to  the  trus-body>  tran  act 

,  ,  r  -  /  ,         P  P.,.    ,.  _■     .  ,  .  onlyin  the  man- 

tees  to  keep  a  terry,  yet,  having  jurisdiction  of  the  subject  ner  prescrib- 
matter,  their  decision  is   not  void.       Coxe's  Dig.  409,  410;  ?d  b^ theact  oS 
1  Danes'  Abr.  579;  3  ib.  ch.  75,  Art.  4.  which  gives  it 

Third.     The  act  of  1827,  authorizes  the  county  commis- exislence- 
sioners'  court  to  grant  a  ferry  license,  and  as  many  of  them 
without  regard  to  distance,  as  the  public  exigencies  may  re- 
quire.    Rev.  Laws  of  1  827,  page  220. 

Fourth.     The  11th  section  of  the  act  of  1827,  was   only 
intended  to  punish  those,  who,  without  any  color  of  right. 
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should  establish  a  ferry  within  one  mile  of  a  licensed  ferry. 
The  act  excepts  those  ferries  which  may  hereafter  be  licens- 
ed,     lb.  224. 

Fifth.  Tlie  ferry  law,  or  the  1 1th  section  of  it,  is  penal  in 
its  character,  and  must  be  construed  strictly.  Black.  Com. 
and  other  elementary  writers, passim. 

Sixth.  The  act  of  1827,  (the  ferry  act,)  so  far  as  it  de- 
signs to  grant  an  exclusive  privilege  to  use  or  navigate  the 
public  navigable  waters  of  the  state,  is  null  and  void.— 
Ord.  o/1787,  art.  4. 

Seventh.  The  act  of  1829,  supplemental  to  the  act  of 
1827,  does  not  embrace  cases,  where  a  person  has  a  regular 
license  to  ferry.     Rev.  Laws  of  1829,/mg-e  73. 

Eighth.  The  acts  of  the  Legislature,  clearly  refer  to  two 
kinds  of  ferries — the  one  licensed,  and  the  other  unlicensed. 
Rev.  Laws  of  1827,  page  220,  &c. ;  Rev.  Code  of  1829,|>.  73. 

Hall,  contra,  contended  that  the  county  commissioners' 
court,  is  authorized  by  the  act  of  February  12,  1827,  to  grant 
ferries  to  individuals,  not  to  corporate  bodies.  They  tran- 
scended their  powers  in  granting  a  ferry  license  to  the  trus- 
tees of  Kaskaskia.  The  trustees  are  not  shewn  to  have  any 
power  to  accept  a  ferry  license.  They  have  no  such  power 
by  the  act  of  incorporation. 

The  county  courts  are  forbidden  by  the  statute  of  1829, 
from  establishing  any  ferries  within  one  mile  of  those  estab- 
lished before  the  passage  of  that  act.  Rev.  Laws  of  1829, 
page  73;  2  Kent's  Com.  226,  239;  1  Cond.  Rep.  374,  376: 
2  lb.  501,  were  cited,  in  support  of  the  positions  assumed. 

Baker,  in  reply. 

Smith  J.,  delivered  the  opinion  of  the  court.* 

Several  points  have  been  presented  by  the  counsel  for  the 
appellant,  upon  which  it  is  contended  that  the  judgment  of 
the  circuit  court  ought  to  be  reversed. 

It  will  however  be  unnecessary  to  examine  but  one  ques- 
tion presented  by  the  record,  and  bill  of  exceptions,  and 
upon  which,  this  case  must  entirely  depend. 

The  appellant  justified  the  keeping  up,  and  maintaining 
his  ferry  in  the  action  in  the  circuit  court,  under  the  license 
granted  by  the  county  court  to  the  trustees  of  the  town  of 
Kaskaskia  as  a  body  corporate,  as  their  agent  constituted  in 
writing.  The  date  of  the  license  granted  to  the  trustees, 
is  the  15th  of  August,  1830,  and  that  of  the  agency,  the 
30th  of  the  same  month.  It  appears  that  the  appellant  ac- 
tually conducted  the  ferry,  and  transported  the  passengers, 

*  Chief  Justice  Wilson,  did  not  sit  in  this  cauae. 
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wn  the  times,  and  in  the  manner  and  number  as  alleged  by 
the  plaintiff,  and  it  is  conceded  that  the  amount  of  the  judg- 
ment is  not  the  point  in  controversy,  but  the  right  to  main- 
tain and  exercise  the  ferry  privileges  as  granted  to  the  cor- 
poration. 

The  accuracy  then  of  this  decision,  necessarily  involves 
the  question,  whether  the  county  court  possessed  the  pow- 
er to  grant  a  license  to  a  corporate  body  to  exercise  ferry 
privileges?  and  if  so,  whether  the  corporation  could  legally 
accept  a  right  thus  offered  to  be  conferred? 

The  county  commissioners' court,  is  the  mere  creature  of 
the  statute,  which  gave  to  it  all  the  powers  which  it  exer- 
cises; and  although  it  is  directed  to  be  created  by  the  con- 
stitution of  the  stale,  as  a  court,  still  its  whole  powers  and 
duties,  are  also  directed  by  that  instrument  to  be,  and  in  fact 
are,  defined  by  law.  The  fourth  section  of  the  act  defining 
its  duties,  and  declaratory  of  its  powers,  restricts  their  ex- 
ercise within  the  county,  enumerating  among  other  special 
powers,  the  right  to  grant  licenses  for  the  erection  of  ferries, 
leaving  it,  doubtless,  to  the  exercise  of  its  legal  discretion, 
to  determine  in  what  cases  it  should  be  done,  as  restricted 
by  various  legislative  acts. 

It  will  not  then  be  doubted,  that  alhough  it  is  a  court  of 
record,  still  its  jurisdiction  is  special  and  limited  in  its  char- 
acter: and  from  the  various  anomalous  duties,  it  is,  by  law, 
required  to  perform,  it  will  be  seen  that  those  duties  and 
powers,  are,  in  some  instances  ministerial,  and  in  others  ju- 
dicial. The  several  acts  relative  to  the  powers  and  duties 
of  the  county  commissioners'  courts,  which  have  been  passed 
at  various  times  by  the  legislature  of  the  state,  have  invari- 
ably defined  the  manner  of  making  the  application  for  such 
license,  and  also  prescribed  the  mode  of  granting,  and  to 
whom.)  and  upon  what  conditions. 

Those  acts  and  particularly  the  act  of  the  17th  February, 
1827,  Rev.  Laws,  1827,  page  220,  being  the  one  under 
which  the  license  to  the  trustees  was  granted,  speaks  of  "per- 
sons" only,  and  this  act,  in  the  first  section,  speaks  of  grant- 
ing licenses  to  "qualified  persons,"  and  has  so  restricted 
the  granting  to  such  persons.  The  proviso  to  this  section, 
reserves  the  right  of  preference,  however,  to  the  proprietors 
of  the  lands  adjoining  to,  or  embracing  the  water  course, 
over  which  the  ferry  is  proposed  to  be  erected. 

The  second  section  requires,  when  such  license  shall  be 
granted,  the  party  receiving  the  grant,  shall  give  bond  and 
security  to  be  approved  by  the  court,  in  a  sum  not  less  than 
$  100,  nor  more  than  $500,  payable  to  the  county  commis- 
sioners of  the  county,  conditioned,  that  "  he  she,  or  they"  will 
keep  such  ferry  according  to  law.     The  third  and  fifth  sec- 
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Vandalii,  tions  provide  how  such  ferries  shall  be  kept,  and  imposes  cer- 
tain duties  on  their  owners,  particularly  as  to  the  expedi- 
ting the  passage  of  public  messengers,  and  expresses,  and 
inflicts  penalties  and  fines  for  a  non-observance  of  such  re- 
quisitions. 

The  ninth  section  declares  such  privileges  shall  be  exclu- 
sive, and  the  twelfth  section,  gives  certain  privileges  to  fer- 
ry keepers,  and  exemption  from  the  performance  of  militia, 
jury  and  other  duties,  in  consideration  of  giving  free  pas- 
sage to  public  messengers  and  others.  It  cannot  then  be 
doubted,  that  the  legislature  never  intended  to  authorize 
the  county  commissioners'  court  to  grant  licenses  to  keep  fer- 
ries to  any  other  than  natural  persons.  It  is  impossible  to 
draw,  from  the  whole  context  of  this  act,  or  any  other  ex- 
isting law  on  the  same  subject,  in  connexion  with  the  whole, 
or  any  of  the  several  parts  thereof,  the  inference,  that  a 
grant  could  be  authorized  to  be  made  of  a  ferry  license  to 
a  corporation. 

It  will  not,  we  apprehend,  be  denied,  that  in  the  enact- 
ment of  legislative  bodies,  where  persons  are  spoken  of,  any 
other  than  natural  persons  are  intended,  unless  it  be  abso- 
lutely necessary  to  give  effect  to  some  powersalready  con- 
ferred on  artificial  persons,  and  which  it  is  necessary  should 
be  exercised  by  them,  to  carry  into  effect  the  objects  con- 
templated in  their  grant  or  charter.  In  the  present  case 
however,  the  requisition  of  the  bond,  security,  and  other  acts 
required  to  be  done,  and  penalties  imposed  for  the  non-ob- 
servance of  the  provisions  of  the  law,  are  such,  that  they 
could  scarcely  be  complied  with  by  a  corporation,  and  not  in 
any  way,  by  the  trustees  in  the  present  case,  and  evince 
most  conclusively,  that  not  even  by  implication,  can  it  be  con- 
tended, such  a  body  could  have  been  intended,  as  entitled 
to  require  the  granting  of  a  license  to  carry  on  a  public  fer- 
ry. Hartford  Fire  Ins.  comp.  3  Conn.  Rep.  15.  It  is  also 
impossible  to  conceive  the  idea,  that  if  the  county  court  had 
the  general  powers  to  determine  in  what  instances  they  might 
issue  a  license,  and  to  whom,  and  that  such  an  act  was  legal- 
ly done,  that  the  trustees  in  this  case,  were,  in  any  way,  ca- 
pable of  taking  the  grant. 

The  act  of  incorporation,  creating  the  trustees  a  body  pol- 
itic, no  where  confers  the  least  semblance  of  such  a  power, 
much  less,  an  authority  to  delegate  the  right  to  others.  The 
right  to  take  such  a  grant,  is  entirely  beyond  the  sphere  of 
their  action,  which  relates  to  other  duties  connected  with 
the  town.  The  corporation  is  a  public  body,  for  certain 
defined  and  specified  objects,  and  must  act  within,  and  cannot 
legally,  in  any  instance,  transcend  its  limits.  Its  orbit  is  de« 
fined,  and  in  its  action,  it  cannot  revolve  beyond  it.     It  can- 
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not  compromit  its  members,  by  engaging  in  an  act  wholly  Vandaua, 
unauthorized,  and  never  in  any  way  contemplated  in  its  char-  Dec- 
ter.  To  do  that,  would  be  to  expose  the  inhabitants  of  the 
town,  to  possible  onerous  burdens,  expenses  and  losses,  which 
might  most  seriously  affect  them.  A  corporate  body  can 
act  only  in  the  manner  prescribed  by  the  act  of  incorpora- 
tion which  gives  it  existence.  It  is  the  mere  creature  of  the 
law,  and  derives  all  its  powers  from  the  act  of  incorporation; 
and  is  incapable  of  exerting  its  faculties,  only  in  the  man- 
ner that  art  authorizes.      2  Cranch,  127,  167. 

The  exclusive  privilege  of  a  ferry  is  a  monopoly,  and  can 
it  be  sertbusly  contended,  that  monopolies  may  be  con- 
ferred by  implied  powers,  and  received  in  a  case  where  no 
right  whatever  is  given  to  take,  to  the  direct  injury  of  an- 
other, on  whom  the  law  has  already  conferred  the  exclusive 
right. 

It  is  too  obvious  to  doubt,  that  the  county  commissioners' 
court,  had  no  direct,  or  even  implied  power,  to  make  the 
grant  in  question,  and  it  is  equally  certain,  that  the  trustees 
of  the  town,  had  not  the  least  power  conferred  on  them  by 
their  act  of  incorporation,  to  accept  it.  Tne  license,  we  are 
satisfied,  was  absolutely  void,  as  granted  without  authority, 
and,  consequently,  the  justification  set  up  under  a  void 
license,  necessarily  fails. 

The  judgment  of  the  circuit  court  is  therefore  affirmed; 
and  the  appellee  must  recover  his  costs  in  this  court,  and  in 
the   court  below.  Judgment  affirmed. 


Philip  Hargrave, 

against 
David  Penrod, 

(appeal  from  union.) 


Appellant. 
Appellee. 


This  is  an  appeal  from  a  judgment  rendered  in  the  Union 
circuit  court,  in, favor  of  the  appellee,  and  against  the  ap-  Tt '3  the  du* 
pellant,  who  sued  the  appellant  in  an  action  on  the  case,  to  whom  an  e" 
The  damages  were  laid  in  the  summons  at  $300.  There  ecution  is  di- 
were  two  counts  in  the  declaration,  both  of  which  are  sub-J^ered.To 
stantially  the  same;  in  each  of  which,  the  appellee  complain-  make  reason- 
ed, that  on  the  20th  day  of  April,  1830,  he  recovered  a  judg-K/Ton^the 
ment  in  the  Union  circuit  court  in  his  favor,  against  one  property  of  the 
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DANDts-n'     ffiMiam  Lamar,  for  $147  06  1-4  damages  and  costs,  upon 

\^^-v-^l/  which  judgment,  on  the  12th  day  of  May  in  the  same  year, 

Hargravi,    he  sued  out  his  fieri  facias  for  the  obtaining  of  satisfaction  of 

v-  said  judgment,  which  writ  was  directed  and  delivered  to  the 

appellant  as  sheriff  of  Union  county,  to  be  executed;  and 

deft,  and  if  he  that  being  such  sheriff,  and  while  he  had  the  writ  in  his 

is  guilty  of       bands,  Lamar  had   goods  and  chattels  of  which  the  money 

cross  ncffli-  •» 

gence  in  this,  might  have  been  made ;  of  which  goods  &c.  the  first  count 

he  will  be  lia-  alleges,  the  appellant  had  notice,  but  the  second  count  does 
not;  and  that  appellant  neglected  to  levy  the  execution  on 
those  goods  &,c,  whereby  the  appellee  was  deprived  of  the 
means  of  collecting  his  judgment,  to  his  great  damage,  but 
no  sum  is  named  as  the  amount  of  the  damage.     To  this 
declaration,  the  appellant  pleaded,  besides  the  general  issue, 
The  mere    the  following  special  pleas,  to  wit:     And  for  further  plea  in 
edge  of  the W    this  behalf,  the  said  defendant  says  actio  non,  because  he 
debtor's  having  says  that  he  did  levy  on  and  sell,  by  virtue  of  said  execution 
or'ai^averment  an<^  f°r  the  satisfaction  of  the  same,  all  the  goods  and  chat- 
that  the  plain-  tels,  &c.  belonging   to   the    said   Lamar,  and  which  were 
point  1themtout^novvn  an&  notified  te  the  said  defendant,  all  which  &c. 
to  him,  on  And  for  further  plea  in  this  behalf,  the  said  defendant 

b  not\u°ffictent  says'  plaintiff  aforesaid  actio  non,  because  he  says^that  after 
to  excuse   the  the  return,  by  this  defendant,  into  the  office  of  the  clerk  of 
The  riaht  of*ne  circuit  court,  of  the  said  writ  of  execution  mentioned, 
action  of  a        and  before  the  commencement  of  this  suit,  he  the  said  plain- 

JulJ»mentcredi:  tiff  caused  to  be  issued  and  put  into  the  hands  of  this  defend- 
er against  asff.  .        r  . 

for  not  levying  ant  as  shenri  as  aforesaid,  a  certain  other  writ  or  execution 
a  fi.  fa  is  not  jrj  his  said  plaintiff's  favor,  against  the  said  William  on  said 
hisdischargingjudgment,  which  writ  is  commonly  called  a  writ  of  capias  ad 
the  debtor  from  satisfaciendum,  on  which  said  writ,  he,  said  Lamar  was  ar- 
at  his  instance,  rested  by  his  body  and  taken  into  the  custody  of  this  defend- 
altho'  sucbdis-ant;  and  after  being  and  remaining  in  such  custody  for  a 
be^a 6  satisfac- l°ng  time,  was  by  the  said  plaintiff  discharged  from  custody 
tion  of  the  jdgt.  and  permitted  to  go  at  large;  and  this  he  is  ready  to  verify 
reLdylgainst &*.,  wherefore  &c.  To  these  pleas  the  plaintiff  demurred 
the  shff.  was  generally,  which  the  court  sustained.  The  issue  on  the 
such  discharge6  Plea  of  not  guiltv  was  tried,  and  a  verdict  rendered  for  the 
it  is  not  er- appellee  for   $155  55-100,  for  which  the    court    rendered 

ror   to  permit    ;U(J„me,ltp 
clencal    errors  J  ""b^'^'11' 

to  be  amended      On  the  trial,  the  plaintiff  after  reading  to  the  jury  the 

°nFee-biiis  are  record  °f  a  judgment  in  the  Union  circuit  court  for  $147 

governed  by    06  1-4  damages,  and  $21  06  1-4  costs,  offered  in  evidence 

as6  eTcutioS  an  execution  for  $147  06  1-4  debt,  and  $21  06  1-4  costs,  to 

and  after  90    the  reading  of  which  to  the  jury,  the  defendant  objected; 

faySf  ^om    are  wnereuPon  the  plaintiff  moved  the  court  for  leave  to  amend 

said  execution,  by  erasing  the  word  debt,  and  inserting  the 

word  damages;  which  amendment  the  court  permitted,  and 

then  admitted  the  execution  in  evidence,  to  which  the  de 
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fendant  excepted.     The  defendant  then  offered  in  evidence,    d    "fjj™' 
a  certain  fee-bill  put  in  his  hands  as  sheriff  for  collection,  ^^~^~**L> 
against  Lamar,  and  in  his  hands  at  the  same  time  the  execu-    Hargrave, 
tion  in  the  declaration  mentioned  was  in  his  hands,  which  v- 

fee-bill,  and  the  return  thereon  shewed,  that  the  defendant 
had  levied  it  upon  a  certain  horse  belonging  to  Lamar,  and    The  omission 
sold  the  horse  and  applied  the  proceeds  in  satisfaction  of  the  to  state  a  sum 
fee-bill.     The  levy  on  the  horse  was  made  after  ninety  ^f^ihenlrTta  the 
from  the  date  of  the  fee-bill,  as  the  defendant  acknowledged  damages,  can 
before  the  court  and  jury.     To  the  reading  of  this  fee-bill  in  be  'aken  *d" 

•  .  i  i    •    ,  •  /v      i  •       ,      i     i  •  T  i       ■      i       r        vantage   of  on- 

evidence,  the  plamttrl  objected,  because  it  was  levied  after  ly  in  the  court 
the  90  days,  which  objection  was  sustained  by  the  court — tdbelo.w-   An  "b" 

■  •    i  •     •  r  .!  i    ii  i     r       i  l  L     i  -lection  on  that 

which  opinion  ot  the  court  the  detendant  also  excepted,  and  account  is 
appealed  to  this  court.  P"rel3'  technic- 

Baker,  for  appellant,  insisted  that  the  first  special  plea 
contains  a  sufficient  answer  to  the  plaintiff's  declaration,  and 
the  facts  stated  in  it  are  admitted  to  be  true  by  the  demur- 
rer. If  it  be  said  that  it  lacks  form,  and  that  it  amounts  to 
the  general  issue,  the  answer  is,  that  the  objection  can  only 
be  taken  advantage  of  by  special  demurrer.  1  Ch.  Pi.  498; 
10  Johns.  239;  5  Bac.  Abr.  370  and  note  [a]  in  margin;  8 
Crunch  30. 

The  second  plea  is  a  full  answer  to  the  declaration,  and  « 
is  a  complete  bar  to  a  recovery  in  this  case.  It  shows  that 
subsequently  to  the  return  of  the  writ  of  fieri  facias,  the  ap- 
pellee has  been  satisfied  the  amount  of  his  judgment  against 
Lamar.  He  contended,  that  taking  Lamar  into  custody  on 
the  ca.  sa.,  and  his  discharge  by  the  appellee,  was  a  full,  ab- 
solute, and  complete  discharge  and  satisfaction  of  the  judg- 
ment, and  cited  4  Burrow,  2482;  1  T.  R.  557,  715;  6  ib. 
525;  Coxa's  Dig.  582;  5  Johns.  364;  1  Dane's  Ab.  591;  5 
Com.  Dig.  762;    Toller's  Exrs.  151  ;   2  £05/,  243. 

The  court  ought  to  have  permitted  the  defendant  to  read 
the  fee-bill  to  the  jury  to  shew  what  disposition  was  made 
of  the  horse  belonging  to  Lamar,  and  which  was  a  principal 
article  of  property  in  his  hands,  in  respect  to  which  the  de- 
fendant was  charged.  No  time  is  expressly  limited  for  the 
return  of  fee-bills  put  into  the  sheriff's  hands  for  collection. 
Rev.  Laws  of  1827,  pages  107,  207,  218;  nor  is  anytime  spe- 
cified in  the  fee-bill  within  which  it  shall  be  returned.  The 
law,  it  is  true,  declares,  that  such  fee-bill  shall  have  the 
force  and  effect  of  an  execution,  and  that  the  sheriff  shall 
levy  the  same  on  the  goods  and  chattels  &c,  and  proceed 
thereon  in  all  things  as  on  a  writ  of  fieri  facias.  If  it  is  ad- 
mitted that  the  provisions  of  the  statute  give  the  party  in 
whose  favor  the  fee-bill  issues,  the  right  to  call  upon  the 
sheriff  to  return  it  after  90  days,  it  does  not  follow  that  the 
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n^t"!'  sheriff  cannot  act,  and  even  make  a  levy  by  virtue  of  it  after 
that  lime.  Admitting  that  the  fee-bill  was  functus  officio  after 
90  days,  still  the  court  should  have  permitted  the  defendant 
to  read  it  in  evidence,  because,  it  was  not  competent  for 
any  person  but  the  person  against  whom  it  was  issued  to 
make  objection.  If  the  fee-bill  was  put  into  the  hands  of 
the  sheriff  before  the  plaintiff's  execution,  it  was  entitled  to 
a  preference  over  the  execution,  in  being  first  satisfied  out 
of  Lamar's  goods,  as  it  became  a  lien  upon  his  property  from 
the  time  of  its  delivery  to  the  sheriff.  Rev.  Laws  1829,  page 
86.  And  further,  the  defendant  might  have  shewn  a  levy 
upon  the  horse  under  the  plaintiff's  execution,  or  any  other 
put  into  his  hands  after  the  fee-bill  and  before  its  return. 
And  if  this  identical  horse  was  levied  upon  by  the  plaintiff's 
execution  put  into  his  hands  after  the  fee-bill,  it  was  the  du- 
ty of  the  sheriff  on  selling  it,  to  apply  the  money  arising  from 
the  sale,  in  payment  of  the  fee-bill — by  prior  delivery,  it  was 
entitled  to  the  preference.  He  further  contended,  that  the 
declaration  was  bad,  as  it  did  not  claim  any  sum  in  damages. 

Grant,  contra,  contended,  that  the  demurrer  to  the  two 
special  pleas  was  correctly  sustained,  because  the  first  plea 
was  an  insufficient  answer  to  the  declaration.  A  sheriff  is 
bound,  and  presumed  to  know  all  the  property  subject  to 
execution  belonging  to  a  defendant,  or  at  least,  to  use  rea- 
sonable diligence  to  ascertain  it,  and  the  plea  excuses  him 
on  the  ground  that  he  levied  upon  and  sold  all  of  which  he 
was  notified,  without  shewing  any  such  diligence. 

The  second  special  plea  is  likewise  insufficient,  because 
the  liability  of  Hargrave  had  been  incurred  before  the  issu- 
ance of  the  ca.  sa.  under  which  Lamar  was  taken  into  cus- 
tody  and  discharged,  and  which  is  set  up  as  the  defence. 
The  plaintiff's  effort  to  obtain  his  debt  from  Lamar,  is  no 
waiver  of  his  remedy  against  the  sheriff  for  the  delay  occa- 
sioned by  his  negligence  in  the  discharge  of  his  duty. 

The  exclusion  of  the  fee-bill,  was  correct,  because  as  the 
fee-bill  is  to  be  proceeded  on  in  all  respects  as  a  Ji.  fa.  and 
as  a.  Ji.  fa.  could  not  be  levied  after  its  return  day,  the  levy 
under  the  fee-bill  was  illegal  and  void,  and  any.person  inter- 
ested may  make  the  objection,  especially  the  appellee  in  this 
case. 

The  omission  of  the  amount  of  damages  in  the  declaration, 
could  be  taken  advantage  of,  on  special  demurrer  only. 

Breese,  in  reply. 

Smith,  J.  delivered  the  opinion  of  the  Court.  The  appel- 
lant relies  on  the  following  points  for  a  reversal  of  the  judg- 
ment of  the  court  below. 
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First.  The  error  as  alleged  in  sustaining  Ihe  demurrer 
to  the  second  and  third  pleas  of  the  defendant  in  the  court 
below. 

Second.  The  variance  between  the  execution  given  in 
evidence  on  the  trial,  and  the  one  descrihed  in  the  declara- 
tion, and  suffering  the  same  to  be  amended,  and  given  in 
evidence  to  the  jury. 

Third.  That  the  fee-bill  offered  in  evidence  ought  not  to 
have  been  rejected. 

Fourth.  The  omission  of  damages  in  the  conclusion  of 
the  declaration  of  the  plaintiff. 

There  is  little  difficulty  in  deciding  on  the  questions  ari- 
sing under  the  demurrer."  An  essential  ingredient  is  want- 
ing in  the  first  plea,  to  constitute  it  a  good  one.  In  no  part 
of  it,  does  the  defendant  aver  that  he  used  any  exertion  or 
diligence  to  ascertain  what  chattels  or  estate,  the  defendant 
in  the  execution  had,  nor  whether  he  made  the  least  enquiry 
in  relation  thereto.  We  cannot  doubt,  that  it  is  the  duty  of 
an  officer  to  whom  an  execution  is  directed,  and  delivered,  to 
make,  at  least  reasonable  exertions  to  levy  the  same  on  the 
property  and  estate  of  the  debtor,  and  that  if  he  is  guilty  of 
gross  negligence  in  this,  he  is  liable.  The  mere  want  of 
knowledge  of  the  debtor's  having  estate  or  effects,  or  an 
averment  that  the  plaintiff  did  not  point  out  the  estate,  or 
effects  of  the  debtor  to  him,  on  which  to  levy,  is  not  sufficient 
to  excuse  him.  The  demurrer  was  therefore  properly  sus- 
tained. Equally  correct  was  the  sustaining  of  the  demur- 
rer to  the  second  plea. 

The  liability  of  the  sheriff  for  his  negligence,  had  attach- 
ed before  the  issuing  of  the  capias  ad  satisfaciendum,  and 
whether  the  voluntary  discharge  of  the  defendant  therefrom, 
operated  as  a  satisfaction  of  the  creditor's  judgment  or  not, 
it  could  not  take  away  the  creditor's  remedy  against  the 
sheriff  for  his  negligence,  which  was  perfect  before  such  dis- 
charge. The  right  of  action  of  the  creditor  against  the 
sheriff  for  his  misconduct,  was  in  no  way  affected  by  such 
discharge.  The  plea  was  then  a  defective  defence,  and 
wholly  immaterial. 

The  second  point,  of  variance,  is  not,  in  our  judgment, 
tenable.  The  court  had  the  right  to  suffer  the  amendment 
to  be  made,  it  being  a  mere  clerical  error,  and  the  variance 
was,  even  without  such  amendment,  unimportant-,  because 
the  description  of  the  judgment  record  set  out  in  the  dec- 
laration, was  only  as  inducement  to,  and  not  the  gist  of  the 
action.  Numerous  authorities  may  be  found  of  adjudged 
cases,  supporting  this  doctrine. 

On  the  third  point,  relative  to  fee  bills,  the  same  rules 
are  to  govern  as  in  cases  of  execution.     They  are  declared 
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by  the  statute  creating  them,  to  have  the  force  and  effect  of 
an  execution,  and  are  to  be  returned  in  ths  same  manner. 
The  ninety  days  having  expired  before  the  levy  under  the 
fee  bill,  it  was,  necessarily,  functus  officio,  and,  consequently, 
the  levy  void.     It  was  then  properly  rejected. 

The  objection  under  the  last  point,  ought  to  have  been  ta- 
ken advantage  of,  in  the  court  below.  It  is  merely  and 
purely  technical,  and  even  then,  it  might  be  questioned 
whether  the  damages  in  the  recital  to  the  declaration,  as  ap- 
pears in  the  record,  has  not  cured  the  error,  if  it  were  one 
available  in  the  couxt  below..  The  judgment  of  the  circuit 
court  is  affirmed  with  costs. 

Judgment  affirmed. 


Chauncey  Beebe,  Appellant, 

against 
John  Boyer,  Appellee. 

(APPEAL    FROM    GREENE.) 

Appeal  dis-  Hall,  for  appellee,  on  the  8th  day  of  December,  being  the 
missed  if  copy  fourth  day  of  the  term,  filed  the  transcript  of  the  record  in 
not^JdaTthe tms  cause5  and  moved  the  court  to  dismiss  this  appeal,  for 
time  required  the  reason  that  the  appellant  had  failed  to  file  a  copy  of  the 
by  law.  record  at  the  time  required  by  law,  and    the  rules  of  this 

court,  and  cited    the   12th  Rule,  and   the  33d  section  of  the 
Practice  act,  Rev.  Laws  of  1827,  page  319. 

Per  Curiam*     Let  the  appeal  be  dismissed  at  the  costs  of 
the  appellant. 

Appeal  dismissed. 


OF  THE  STATE  OF  ILLINOIS.  21 

Tandaiia, 
Dec.  183!. 

William  Ragkr,  Appellant, 

against  v. 

William  Tilford,  Appellee.  Til^kd. 

(appeal  from  sangamo.) 

W.  Thomas,  for  the  appellee,  on  the  seventh  day  of  th« 
term,  presented  to  the  court  a  transcript  of  the  record  and    . 

j-  r^u  i.  u    1  j     i.    I   j   L      i.L  ,    ^  A  correct  con» 

proceedings  of  the  court  below,  and  stated  to  the  court,  tnat  sirucsion  oi fah« 
the  transcript  had  been  received  by  the  clerk  of  the  court  bv  33d  B?«ion  of 

*      1 1 1  •*•     Pr-.if.      fict 

mail,  on  Saturday  the  sixth  day  of  the  term — that  it  was  not  require?  thai  a 
♦known  whether  the  transcript  had  been  made  for  the  appel- Part.v  ,n,Jst. 
lant  or  appellee,  and  thereupon  moved  the  court  to  dismiss  tion  for  further 
the  appeal,  for  the  reason  that  the  appellant  had  failed  totiineto  fi!«  "'•« 
file  a  transcript  of  the  record  within  the  time  required  by  the" "record/m 
law,  and  cited  in  support  of  his  motion  the  33d  section  ofcaseaofappeai, 
the  Practice  act,  Rev.  Laws  of  IQ27,  page  319,  and  the  12th  Sj""^? 

Rule  of  this  COUrt.  which  the  irs»n- 

sai)j{6hould  be 

JWRoberts,  contra,  for  appellant,  made  a  cross-motion  for 
leave  to  file  the  transcript  presented  to  the  court,  as  ti>e 
transcript  of  the  record,  and  stated  that  it  was  owins:  to  the 
delay  of  the  mail,  that  it  was  not  received  here  earlier. 

Per  Curiam.  The  court  is  of  opinion  that  this  appeal  be 
dismissed.  A  correct  construction  of  the  33d  section  of  the 
Practice  act,  would  require,  that  a  party  must  make  appli- 
cation for  further  time  to  file  the  transcript,  within  the  three 
days,  within  which  the  record  should  be  filed.  The  words 
of  the  act,  are  imperative — they  are,  "  unless  the  party  shall 
have  obtained  further  time."  As  the  appellant  did  not  ob- 
tain further  time,  within  the  three  days,  his  motion  to  file 
the  transcript  now,  is  overruled. 

Appeal  dismissed. 
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Vaitoalia, 
Dec    1831. 

Bryans,  William  P.  and  T.  M.  Bryan,  Plaintiffs  in  error, 

against 
Nathaniel  Buckmaster,  Defendant  in  error. 

(ERROR  TO  MADISON.) 

Aeierkhasno  This  was  a  motion  made  in  the  circuit  court  of  Madison 
fn  a  fee  'biTu  county,  to  quash  a  fee-bill,  for  erroneous  and  incorrect  char- 
charge  for  sher-geS}  made  by  the  defendant  as  sheriff  of  Madison  county,  on 
HFs  commis-  jwo  executions — one  issued  under  the  act  of  1819,  and  the 
sheriff  himself  otn.er,  under  the  act  of  1825.  1  he  objection  to  the  fee- 
in  iiis  return     ^>ill  was,  that  the  sheriff  had  charged  half  commission  on  the 

mitties  nu  such  .  ,    ,       a  .  °  ,  .  .  , 

charge— he  has  whole  iimiunt  ot  the  nrst  execu tion,  w hen  nothing  was  made 
no  power  to  by  jf?  the  property  not  having  been  sold  for  want  of  bidders. 
mi-<ion.  e  °*The  sheriff  had  also  charged  hal?"  commission  on  the  whole 
Wh^n  asher-am.>u'it  of  the  second  alias  execution,  on  which  the  sum  of 
tv  and  re  °i'izes  $  •  666  66-100,  was  made  by  a  sale  of  real  estate.  The 
a  part  of  the  court  overruled  the  motion,  and  the  plaintiffs  sued  out  their 

debt,  h>    13  en-         •■•,       o 

titled   to  com-wrlt  of  error. 

missions    only, 

on  ihe  &um  Semple,  for  the  plaintiffs  in  error,  contended  that  the 
When  the  she- sheriff  was  only  entitled  to  his  fees  for  levying  the  first  exe- 
riffdoes  not  sell  cntion,  and  no  commission;  and  was  onlv  entitled  to  half  com- 

if   real  estate  is  .  ..  .  ;  ,,  "  j  ,.  , 

levied  on,  the  mission,  on  the  amount  made  on  the  second  execution,  and 
appraisement  no  commission  for  the  remainder  of  the  execution  not  satisfi- 
eq'uitaMe "rule,  ed«     He   cited  Laws  of  1 8 1 9,  page  328,  and  Laws  of   1825} 

by  which  to      page   142. 
C  .Iculate   the 

In  doubtM ca-  Prickefl,  contra,  insisted  that  the  words  of  the  acts  of  1819 
ses.  ifbv  giving  and  1825  referred  to,  would  authorize  the  sheriff  to  charge 
struct  ion  To  a  na^  commission,  on  the  whole  amount  of  both   executions. 

statute,  it  will 

be  the  rneans  of      Semple,  in  reply. 

producing 

and  lead  to  con'      Lockwood,  J.  delivered  the  opinion  of  the  court.*     This  was 

sequences  that  a  motion  made  in  the  circuit  court  of  Madison  county,  to 

been   a'nticipa- quash  a  fee-bill  issued  by  the  clerk  of  said  court. 

ted  bv  the  leg-      The  fees  complained  of  were,  that  the  clerk  had  inserted 

are  bound^to  charges  for  commissions  on  two  executions  issued  in  the  court 

presume  that   helow,  which  were  not  returned  by  the  sheriff  on  the  execu- 

intViided*  110  "  tions;    and   also,    for   charging   commissions  on    the   whole 

such  oonse-      amount  of  the  executions,  when  only  part  of  the  amount 

gm^suelfa     nHC^  been  levied  and  collected. 

construction  aa      The  circuit  court  refused  to  quash  the  fee-bill,  and  the 

the'ends  of  jus- case  was  brought  into  this  court,  by  writ  of  error. 

tice. 

*  Jus.  Smith  did  not  sit  in  this  cause 
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The  first  question  presented  in  this  case  is,  whether  the    ^ndalia, 
clerk  had  a  right  to  insert  in  the  fee-bill,  a  charge  for  corn-   v^^v^w 
missions,    when    the  sheriff,  in  his  return  on  the  execution,      Bryans, 
made  no  such  charge? 

On  the  first  execution,  the  sheriff,  in  his  fee-hill  endorsed 
on  the  back  thereof,  fees  amounting  to  two  dollars  and  thir- 
ty-three cents,  yet  the  clerk,  without  any  claim  on  record, 
charges  the  plaintiffs  with  forty-eight  dollars  and  eighty-nine 
cents,  for  commissions;  and  on  the  second  execution,  the 
sheriff  returned  fees,  including  commissions  of  seventy-six 
dollars  and  twenty-four  cents,  to  eighty  dollars  and  twenty- 
four  cents,  and  the  clerk  charged  commissions,  amounting 
to  one  hundred  and  thirty-seven  dollars  and  thirty-four 
cents. 

By  the  statute  regulating  the  fees  of  the  several  officers, 
it  is  made  the  duty  of  the  clerk  to  keep  a  book,  in  which  he 
shall  set  down  the  costs  made  by  both  parties,  and  when 
any  officer  shall  require  it,  he  is  to  make  out  a  transcript 
from  his  fee-book,  and  deliver  the  same  to  the  sheriff. 

But  how  is  the  clerk  to  know,  what-  fees  the  sheriff  is  en- 
titled to?  There  is  no  law  on  the  subject — but  the  practice 
of  sheriffs  always  has  been,  to  return  on  the  process  their 
fees,  and  in  most  cases,  it  is  absolutely  impossible  for  the 
clerk  to  ascertain  their  fees  in  any  other  way.  Should  the 
sheriff  not  charge  fees  enough,  or  not  charge  any,  it  is  his 
own  losa,  and  the  clerk  has  no  authority  to  supply  the  omis- 
sion. Doubtless  the  sheriff  might,  by  application  to  the 
court,  obtain  leave  to  amend  his  return,  but  until  this  is 
done,  the  clerk  has  no  power  to  charge  either  party  with 
sheriff's  fees. 

The  court  has  also  been  called  on  in  this  case,  to  settle 
the  true  construction  of  the  statute  regulating  fees,  passed 
in  1825.  Laws  of  1825,  page  142.  By  that  act,  "a  com- 
mission is  given  of  5  per  centum,  on  the  first  three  hundred 
dollars,  and  for  all  above  that  sum,  a  commission  of  2  1-2 
per  centum:  Provided,  that  in  all  cases,  when  the  execution 
shall  be  settled  by  the  parties,  replevied,  stopped  by  injunc- 
tion, or  when  the  money  is  paid  without  sale,  or  the  proper- 
ty levied  on  is  not  sold,  only  one  half  of  said  commissions 
shall  be  charged." 

Has  a  sheritf,  under  this  provision,  when  an  execution  for 
five  thousand  dollars  is  levied  on  property  worth  but  one 
thousand,  a  right  to  charge  commissions  on  the  whole  amount 
of  the  execution,  or  only  on  the  amount  levied  on? 

Commissions  are  usually  understood  to  mean  a  certain 
per  centage  on  moneys  received  and  paid  over,  and  the  legis- 
lature undoubtedly,  intended  to  pay  sheriffs  the  value  only, 
of  the  services  they  rendered,  with  a  reasonable  compensa- 
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tion  for  their  risk.     Where  they  sell,  and  realize  a  part  of 
the  debt,  they  are  only  entitled  to  commissions  on  the  sum 
Hryans,      made. 

But  if  the  sale  be  stopped  by  injunction,  or  the  property 
levied  on,  not  sold,  what  shall  be  the  rule? 

If  the  sale  be  made,  and  only  a  part  of  the  debt  realized, 
he  is  only  entitled  to  commissions  on  the  sum  made,  and  shntl 
the  sheriff  be  entitled  to  greater  commissions,  when  no  sale 
takes  place,  and  no  money  passes  through  his  hands,  an<;, 
consequently,  no  risk  incurred?  This  is  both  u-nreasonal 
and  unjust,  and  we  cannot  presume  that  the  legislature  in- 
tended to  give  more  in  a  case  where  the  least  services  were 
rendered.  In  doubtful  cases,  if  by  giving  a  literal  construc- 
tion to  a  statute,  it  will  be  the  means  of  producing  great 
injustice,  and  lead  to  consequences  that  could  not  have  been 
contemplated  by  the  legislature,  courts  are  bound  to  pre- 
sume,  that  the  legislature  intended  no  such  consequences, 
and  give  such  a  construction,  as  will  promote  the  ends  of 
justice. 

There  can  be  no  doubt,  that  the  legislature  never  intend- 
ed to  give  a  commission  on  a  greater  sum  than  could  have 
been  realized  from  a  sale,  in  cases  where  no  sale-takes  place; 
and  taking  the  whole  clause  together,  this  construction  can 
be  given  to  it,  without  doing  violence  to  the  language. 
Where  no  sale  takes  place,  difficulties  it  is  true,  may  some- 
times arise,  in  ascertaining  the  value  of  the  property  levied 
on.  This  difficulty,  however,  does  not  exist  in  the  execu- 
tions mentioned  in  the  fee-bill.  These  executions  were  le- 
vied on  real  estate,  and  by  the  statutes  of  this  state,  in  all 
cases  of  levies  on  real  estate,  the  lands  levied  on,  must  be 
appraised.  This  appraisement,  will  furnish  an  equitable 
rule,  by  which  to  calculate  the  commissions.  Where  per- 
sonal property  only  is  taken,  it  would  be  more  difficult  to 
furnish  the  rule,  and  when  such  a  case  arises,  it  will  be  time 
enough  to  decide  it. 

The  fee-bill  is  therefore  illegal  in  two  respects;  first,  be- 
cause it  contains  charges  of  commissions  not  returned  on  the 
executions  by  the  sheriff,  in  whose  hands  they  were  placed 
for  collection;  and  secondly,  because  commissions  are  charg- 
ed on  the  amount  of  the  executions,  when  the  value  of  the 
property  levied  on,  appears  from  the  appraisement,  to  be 
less  than  the  sum  due  on  the  execution.  For  these  reasons, 
the  judgment  below  must  be  reversed  with  costs,  and  the 
fee-bill  quashed.  Judgment  reversed* 
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Vandalia, 
Dec.   1831 

David  G.  Bates, 

against 

Appellant^ 

Bates, 

Thomas  Jenkuvs, 

Appellee* 

•Ie.nki.ns. 

(APPEAL    FROM  JO  DAVIESS.) 

This  suit  was  commenced  in  Jo  Daviess  county,  by  at- 
tachment on  the  affidavit  of  Bates,  stating  that  Jenkins,  Thom- 
as J\rCra.nv,  and    Charles  Galloway,  partners  in    trade,   are       A  plea  in  *• 

i  i    V,     j    x      i  •         •        ,i  /■  l        j       j    i    ii    „      batement    will 

justly  indebted   to  him  in    the   sum  ot  six    hundred  dollars,  liej  in  a  BUlt 
for  goods,  wares  and  merchandise  sold   and  delivered  them,  commenced  by 
which  said  sum  is  now  due,   and  that   the  said  Thomas  JV/'-  a  Theisffectof 
Crany,  Thomas  Jenkins  and  Charles  Galloway,  have  departed  a  judgment  of 
tMis  state,  with  the  intention  of  having  their  effects  and  per-  ™";uh'ra en"  an 
sunal  estate  removed   without  the  limits  of   this  state,  and  ca«e,  is  nothing 
that  the  said  Thomas  JWCrany,  Thomas  Jenkins,  and  Charles  '"^fha/'o"  the 
Galloway,  were  considered  citizens  of  this  state  at  the  time  attachment,  & 
of  contracting  said  debt.     The  cause  was  continued  for  sev-  |«a™s  ''^Pf/J 
eral  terms,  until  the  May  term,  1830,  when  the  plaintiff  filed  de  novo. 
a  declaration  in  assumpsit  for  goods,  wares,  &c.  and  for  mo- 
ney paid,  laid  out  and  expended,  money  lent  and  advanced, 
work  and  labor,  &c.     The  defendant  Jenkins,  came,  at  Nov. 
term,  1830,  and  moved   the  court  for  leave  to  enter  his  ap- 
pearance and  give  special  bail,  which  motion  the  court  sus- 
tained, and  thereupon  he  executed  his  bond,  and- at  the  same 
time  filed  a  plea  in  abatement,  setting  forth  that  at  the  time 
of  the  issuing  the  attachment  against  him,  he  had  not  de- 
parted from  the  state   with   the  intention  of  having  his  ef- 
fects and  personal  estate  removed  without   the  limits  of  the 
state,  but  that  he  was  in  the  town  of  Galena,  county  of  Jo 
Daviess,  &c.    To  this  plea  there  was  a  demurrer  and  joinder, 
which   was  overruled,  and   a  judgment  of  respondeas  ouster 
rendered  against  the  plaintiff.     The  plaintiff  then  made  de- 
fault, and  a  non-suit  was  entered  against  him,  and  a  judgment 
rendered  in  favor  of  the  defendant,  Jenkins,  for  the   costs, 
from  which  judgment,  Bates  appealed. 

Davis  and  Blackwell,  for  appellant,  cited  1  Petersdorf,  2G2, 
2G6,  300;  Rev.  Laws  1827,  pages  45,  72;  Am.  Dig.  of  S.  and 
W.  Rep.  42;  3  Harris  and  McHen.  635. 

W.  Thomas,  contra,  contended,  that  the  appeal  was  inv 
providently  taken,  because  the  judgment  of  the  court  below, 
does  not  amount  to  $20,  exclusive  of  costs,  nor  relate  to  a 
franchise  or  freehold.     Breese's  Rep.  261. 

The  judgment  is  not  final  as  to  the  matters  in  controversy 
between  the  parties.  It  does  not  bar  the  plaintiff  of  his  right 
of  action.     It  is 'not  a  judgment  in  bar. 
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V  AND  ALIA, 

Dec.  1831. 


Bates, 

v. 
Jenkins. 


The  appellant  having  suffered  a  non-suit,  cannot  now  take 
advantage  of  any  error  in  the  judgment  or  proceedings  of 
the  court  below.  Am.  Dig.  205.  He  also  contended  that 
the  affidavit  was  not  such  as  the  statute  requires,  and  cited 
Phelps  v.  Young,  Breestfs  Rep.  255. 

Blackwell,  in  reply. 

Browne,  J.  delivered  the  opinion  of  the  Court*  This  was 
an  appeal  from  the  circuit  court  of  Jo  Daviess,  to  reverse  a 
judgment  rendered  in  that  court.  The  plaintiff  below  sued 
out  an  attachment  against  Thomas  Jenkins,  Thomas  McCra- 
ney,  and  Charles  Galloway,  as  partners  in  trade.  Thomas 
Jenkins,  one  of  the  defendants,  filed  his  plea  in  abatement, 
setting  forth,  that  he,  one  of  the  said  defendants,  at  the  time 
the  said  attachment  was  sued  out  in  this  case  against  him, 
had  not  departed  from  this  state,  with  the  intention  of  having 
his  effects  and  personal  estate  removed  without  the  limits  of 
this  state,  but  that  this  defendant  was  in  the  town  of  Galena, 
county  of  Jo  Daviess,  and  state  of  Illinois.  This  plea  was 
sworn  to,  and  concluded  in  the  common  form.  The  plain- 
tiff's counsel  demurred  to  this  plea,  which  demurrer  the 
court  overruled. 

The  circuit  court  decided  correctly,  in  overruling  the  de- 
murrer to  the  defendant's  plea  in  abatement.  It  is  clear, 
that  a  plea  in  abatement  will  lie,  in  a  suit  commenced  by 
attachment. 

On  the  second  point,  we  are  of  opinion,  that  the  effect  of 
a  judgment  of  non-suit,  is  nothing  more  than  a  quashal  of 
the  attachment,  and  leaves  the  party  at  liberty  to  commence 
de  novo.     It  is  no  bar  to  any  future  proceedings. 

Judgment  affirmed. 

"  Cb.  Jus.  Wilson  did  not  sit  in  this  cause. 
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Ignatius  R.  Sims,  Appellant,  Vandaua, 

against  Vn^^v^I. 

John  Hugsby,  Appellee.  Sims, 

V. 

(APPEAL  FROM  MORGAN.)  Hugsby, 

Hugsby  brought  his  action  of  debt  in  the  Morgan  circuit 
court,  against  Sims  and  others,  upon  a  writing  obligatory  for    A  copy  of  a 
the  payment  of  .$460.     Sims  was  alone  served  with  process,  tnh°etedefic^raTioS 
and  on  being  called,  made  default.      Ttie  clerk  assessed  the  is  no  part  of 
damages,  and  the  court  rendered  judgment,  for  the  sum  so  t!ie,r<!£ordT  , 

"  *)       o  '  tno     tn6  -  cl6rk 

reported  to  be  due  by  the  clerk,  amounting  to  $287  31  1-2,  may  incorpo- 
"part  of  the  debt  in  the  declaration  mentioned."  From  rale  j  \"l^he 
this  judgment  Sims  appealed,  and  assigned  for  error,  that  the  not  become  a 
judgment  is  for  more  than  the  debt  and  interest  due  on  the  Par' of  '*• 
writing  filed,  and  that  there  was  no  jury  to  inquire  of  dama- no(e(  a  part  of 
ges,  and  that  there  could  have  been  no  damages,  but  only  athe  record,  so 
judgment  for  the  debt,  as  by  the  writing  filed.  may   notice"^ 

for   any  pur- 

Hall,  for  appellant.  pose,  oyer 

*  L  must  be  craved 

W.  Thomas,  contra. 

Wilson,  Ch.  J.  delivered  the  opinion  of  the  Court.  From 
the  record  in  this  case,  and  a  copy  of  the  note  which  it  con- 
tains, and  which  was  the  foundation  of  the  original  action,  it 
appears,  that  the  judgment  of  the  court  below  was  rendered 
by  default,  for  more  than  the  plaintifTwas  entitled  to  recover; 
the  clerk,  in  ascertaining  the  amount,  having  omitted  to  no- 
tice one  of  the  credits  endorsed  on  the  note. 

For  this  error,  the  defendant  below  asks  for  a  reversal  of 
the  judgment. 

The  copy  of  the  note  and  endorsement,  form  no  part  of 
the  record,  and  they  do  not  become  so,  merely  by  the  clerk's 
having  inserted  them.  To  have  made  the  note  part  of  the 
record,  so  as  to  enable  the  court  to  notice  it  for  any  purpose, 
the  defendant  should  have  craved  oyer. 

This  not  having  been  done,  no  error  is  apparent  upon  the 
face  of  the  record,  and  the  court  cannot  look  beyond  it. 
LittelVs  Rep.  225. 

If  too  large  a  judgment  has  been  rendered  against  the 
appellant,  in  the  court  below,  his  remedy  is,  by  motion  there. 
The  error  complained  of,  is  rather  the  mistake  of  the  clerk, 
than  the  error  of  the  court.  In  a  case  like  the  present,  the 
law  has  assigned  to  the  clerk,  the  duty  of  assessing  the  dama- 
ges,  and  if,  in  the  discharge  of  that  duty,  he  should  allow 
either  too  much,  or  too  little,  the  court,  under  whose  direc- 
tion it  is  made,  will,  upon  motion,  correct  it.  To  that  court 
then,  and  not  to  this,  the  application  should  be  made.  6 
Mass.  Rep.  272;  2  Wash,  Rep.  173. 
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T>ANDtfrti'  ^'le  judgment  0I*  *ne  court  below,  is  affirmed  with  costs, 

v^^^y  and  the  cause  remanded.  Judgment  affirmed. 

Sims, 
v. 


END  OF  DECEMBER  TERM,  1331. 
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The  following   Cases  were  omitted  through 

inadvertence  in  the  body  of  the  work, 

and   are  here  subjoined. 


Vandalia, 
Dec.   1820. 


K  AUGHT, 

V. 

©HEAL. 


George  Naught,  Plaintiff"  in  error. 

against 
Hezekiah  Oneal,  Defendant  in  error. 

(error  to  white.) 

This  was  an  action  of  slander,  brought  in  the  Circuit 
Court  of  White  county,  by  Naught  against  Oneal.  The  de- 
fendant pleaded  the  statute  of  limitations,  "that  the  cause 
of  action  did  not  accrue  within  one  year  from  the  com- 
mencement of  the  suit."  The  plaintiff  replied,  that  the 
words  were  not  spoken  within  one  year  previous  to  the 
commencement  of  the  suit,  but  that  the  action  was  com- 
menced within  one  year  from  the  passage  of  the  act  of 
Limitations.  To  this  replication,  the  defendant  demurred, 
and  the  plaintiff  joined  in  demurrer.  The  court  sustained 
the  demurrer,  and,  from  that  judgment,  the  plaintiff  brought 
this    writ  of  error. 

Per  Curiam.  If  the  cause  of  action  accrued  one  year,, 
or  more,  before  the  repeal  of  the  Statute  of  Limitations,* 
still,  the  old  Statute  of  Limitations  is  a  good  bar  to  the  ac- 
tion. It  is  a  complete  bar  before  the  repeal,  and  the  repeal 
of  a  statute  does  not  affect  the  rights  acquired  under  the 
repealed  statute. 

If  the  words  in  this  case,  were  spoken  within  one  year 
before  the  repeal  of  the  statute,  the  old  statute  will  be  no 
bar.  But  as,  in  this  action,  it  does  not  appear  at  what  time 
the  words  were  spoken,  it  cannot  be  determined  whetheF 
the  old  statute  be  a  bar  or  not.  The  judgment  of  the  court 
must  be  reversed,  and  the  cause  remanded  for  new  pro- 
ceedings to  ascertain  the  time  when  the  words  wers  spoken. 

Judgment  reversed. 


The  repeal 
•f  a  statute, 

does  not  affect- 
rights  acquired 
under  the  re- 
pealed statute. 
In  an  action 
of  slander,  if 
the  words  were 
spoken    within 
one  year  before 
the    repeal    of 
the  statute  lim- 
iting such  ac- 
tions, the  old 
statute  will  be 
no  bar. 

*  Laws  of 

1819, page  351. 

lb.  141,  serf. 
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Va.n-dalia, 
D~     1822. 


Tufts,  Samuel  Tufts,  Plaintiff  in  error, 

Rice.  against 

Thomas  K.  Rice,  Defendant  in  error. 

$  (ERROR    TO    MADISON.) 

Tufts  brought  bis  action  of  assumpsit,  at  the  April  term, 
An  action  of  1822,  of  the  Madison  circuit  court,  against  Rice,  on  a  prom- 

as>sunips]t    was.  c        ,  _  .      a         J    n  l    A 

commenced  in  issory  note,  for  the  payment  ot  twenty-five  dollars,  exe.cutf  d 

1822,  upon  a      by  Rice  to  Tufts,  <\t  Boston,  and  dated  the  tenth  day  of  April, 

in  1812,  to      *  1812.     To  this  action,  Rice  pleaded  the  Statute  of  Lirnita- 

>vhich  the  stat.  tions,   that  he  did   not  undertake  or    promise,    within  five 

pleaded  WtTb is  years  next  before  the  commencement  of  the  suit.     To  this 

statute  was      plea,  there  was  a  demurrer,  and  joinder,and  judgment  for  the 

andTs  no  bar  to |  defendant  on  the  demurrer.     The  plaintiff  brought  bis   writ 

such  action.      of  error,  and  assigned  for  error,  besides  the  general  error, 

that  the    court  below  gave  judgment   in  favor   of  the   said 

Rice,  and  against  the  said  Tufts,  on  the  demurrer  of  the  said 

Tufts,  to  the  plea  of  said  Rice.  * 

It  seems,  that      Starr,  for  plaintiff  in   error, 

if  the  five  jestrs 

had   run   under         c      •  i      r        »     /•       i        .     • 

the  territorial       omitn,  for  defendant  in  error. 

government,   it 

been  pleaded         Opinion  of  the    Court   by    Chief  Justice  Reynolds.     This 

in  bar.  Was  an  action    of  assumpsit,  for  the  non-performance  of  a 

contract.     To  the  declaration,  the  defendant  pleaded   the 

Statute  of  Limitations.     To  this  plea  there  was  a  demurrer, 

and  the  demurrer  overruled  by  the  court  below. 

To  reverse  that  decision,  this  writ  of  err^r  is  prosecuted. 
The  Statute,  limiting  actions  in  cases  like  the  present, 
was  approved  March  22d,  1819,  [Laws  of  1819,  page  141,] 
and  limits  the  time  in  which  actions  on  the  case  upon  prom- 
ises  shall  be  commenced,  to  five  years.  As  that  statute  has 
not.  run  five  years,  it  cannot  operate  as  a  bar  to  this  action. 
It  is  not  necessary  now  to  decide,  whether,  if  the  five  years 
had  run  under  the  territorial  government,  it  would  not  have 
been  a  bar,  and  might  have  been  pleaded.  It  will  be  time 
enough  to  settle  that  question,  when  brought  before  us;  we 
can  only  say  at  present,  that  we  incline  to  the  affirmative  of 
that  question. 

Let  the  judgment  be  reversed,  the  plaintiff  recover  his 
costs,  and  the  cause  remanded  for  new  proceedings  to  be 
had,  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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Vandalia, 
rpi         A  TUT  -k  Nov-  1821- 

J  he  Administrators,  Widow,   *     D,  .  ..tf  .  v.^-Ny-^y 

...        ,  ,p    ,„  ,     , ,   '   >     rlamUffs  in  error.  n-»-v— ^ 

and  heirs  of  I .  Ernst,  dee'd.      $  M  Ernsts  admrs 

against 

The  President  and   Directors)     r>  /•    j     j     • 

c  ,,      .,  .  D  ,-  ,  >    Defendants  i, 

of  the  bTATE  Bank  of   Illinois,}        J 

(ERROR    TO    FAYETTE.) 

Ferdinand  Ernst,  in  his   life    time,  on  the   31st  dav  of 
August,  1821,  and  Mary  Ann  his  wife,  made  their  mortgage     A  debt  due 
to  the    defendants,   to   secure  the  payment  of    800   dollars, lhe  Sra.tehBa"k 

i  i-  -      secured  by 

twelve  m  »nths  alter  the  date,  according -to  the  tenor  ot  a  mortgage,  is  a 
certain  note  made  by  Ernst  on  that  day,  for  the  use  of  the  ^ht  llu^ ,,.h? 
people  of  the    state   of  Illinois.     This  mortgage  not  being  the  state  can 
satisfied,  nor  the  money  secured  thereby,  paid,  the  defend- rele*a»- 
ants  in  error,  sued  out  of  the  circuit  court  of  Fayette  county, 
a  writ  of  scire  facias,  on  the  mortgage.     At  the  return  term 
of    the    scire  facias,  the  plaintiffs  in   error  appeared,  and 
pleaded   a   release   of  the  mortgage    debt,  by  an  act  of  the 
General  Assembly  of  this  state,  entitled    %i  an  act  to  author- 
ize the  administrators  of  F>  Ernst,  to  sell  certain  real  estate." 

To  this  plea  there  was  a  demurrer  and  sustained,  and 
judgment  for  the  mortgage  debt. 

Starr,  for  the  plaintiff  in  error,  contended,  first,  that  it 
was  competent  to  the  legislature  to  release  and  discharge  the 
mortgage  debt;  and,  second,  the  Bank  was  nothing  more 
than  a  trustee  for  the  people,  and  the  cestui  que  trust,  may 
release  a  debt  due  to  the  trustee, 

Blackwell,   c intra. 

Opinion  of  the  Court  by  Justice  John  Reynolds.  This  was 
a  scire  facias  upon  a  mortgage.  Ernst,  in  his  life  time,  loan- 
ed from  the  State  Bank  of  Illinois,  eight  hundred  dollars, 
and  to  secure  the  payment  of  that  sum,  executed  the  mort- 
gage deed,  as  alleged  in  the  scire  facias.  The  Bank  obtain- 
ed judgment  in  the  circuit  court  of  Fayette  county,  against 
the  Plaintiffs  in  error,  to  have  the  mortgaged  premises  sold, 
and  to  reverse  that  judgment  this  writ  of  error  is  prosecu- 
ted. 

In  the  court  below,  the  plaintiffs  in  error,  pleaded  a  stat- 
ute, passed  Feb.  18,  1823,*  by  the  General  Assembly  of  this     "Laws  of 
3tate,  in  bar  of  this  demand.     To  this  plea,  there  was  a  de- 1823'  Pa*e  177' 
mjrrer,  which  presents  to  the  court,  the  statute  above  refer- 
red to. 

On  a  full  and  correct  examination  of  the  above  recited 
act,  it  appears  to  the  court  to  embrace  this  case.     It  was  the 


Greeb, 
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intention  of  the  legislature,  to  release  tne  estate  of  Ernst, 
from  all  debts  due  the  state.  The  above  debt  is  due  the 
state.  The  judgment  of  the  court  below  must  be  reversed^ 
at  the  costs  of  the  defendants  in  error,     (a) 

Judgment   reversed, 

fa)  The  part  of  th«  act  of  1823,  referred  to,  is  as  follows:  "And  the  es- 
tate of  the  said  F.  E>n;t,  deceased,  is  hereby  released  from  the  payment  of 
any  debt  dut  by  said  estate,  to  this  state."     Laws  of  1823,  page  178. 

The  act  establishing  the  Slate.  Bank,  at  page  85.  (Laws  of  1821)  require!, 
that  tha  notes  and  mortgages  shall  be  m«de  "  payable  to  the  president  and  direc- 
tor*" ef  th«  bank,  "tor  the  u»e  of  the  state." 


Wiley  B.  Green,  Appellant 

against 
Murray  M'Connell,  Appellee. 

(appeal  from  morgan.) 


If  the  trann-  W.  Thomas,  for  the  appellee,  on  the  6th  of  December. 
SlTnoTfifi'^fog  tile  fourth  day  of  the  term,  filed  the  transcript  of  the 
within  the  tima  record  in  this  cause,  and  moved  the  court  to  dismiss  the  ap- 
laTan'd  the  Peal>  on  the  groi»nd  thtit  the  appellant  had  failed  to  file  the 
rules  of  the  record  within  the  time  required  bv  law,  and  cited  Rev.  Laws, 
court,  the   ap- 0jr  ]827  3, 9    aad  fhe  12^  Ruie   Qr  (jlis    c       t 

peal  will  be  dig-  ■»  '   '     ©  •'       .  _ 

missed.  Per  Curiam.      The  appellant  having  failed  to  file  a  trans- 

script  of  the  record,  within  the  time  required  by  the  12th 
rule  of  this  court,  it  is  considered,  that  the  appeal  be  dis- 
missed, and  that  a  copy  of  this  order  be  certified  to  the 
Clerk  of  the  Morgan  circuit  court,  and  that  the  defendant 
recover  his  costs. 

Appeal  dismissed. 


OF  THE  STATS  OF  ILLINOIS. 


S3 


against 


Wiley  B.  Green, 
Eunice  Atchison, 

(appeal  from  pike.) 


Appellant^ 
Appellee. 


V  AND  ALIA, 
Dec.   18:8. 


Reynolds,  for  appellee,  on  the  13!h  day  of  January,   1829,      Appeal  dis. 
moved  the  court  to  dismiss  this  appeal,  for  the  reason  that  jff"ecord  not 
the  appellant  has  not  filed  a  copy  of  the  record  within  the  filed  within  the 
time  required  by  law,  and  the  rules  of  this  court,  and  cited tluee  ua-vs' 
tiie  12th  Rule  of  Courts  and  Rev.  Laws  of   1827,  page  319. 

Per  Curiam.     This  appeal  is  dismissed,  and  the  appellee 
must  recover  her  costs.  Appeal  dismissed. 


Adam  Smith,  Appellant, 

against 
James  A.   James,  Appellee. 

(APPEAL    FROM    MONROE.) 


SMITH, 

V. 
JaME8 


McRoberls,  for  appellee,  on  the  16th   of  January,    1829, 
entered  his  motion  to  dismiss  this  appeal,  because  the  appel- 
lant has  failed  to  file  a  copy  of  the   record  within  the   time     F„rthertime 
prescribed  by  law,  and  the  rules  of  court,  and    relied  upon  to  file  record, 
the  12th  Rule  and  the  33d  Section  of  the  Practice  Act,  Rev.  ^f!;*4'1' 

LOTUS,  of  1827,  page.   319.  thro'  the  negli- 

Ford,  contra,  read  an  affidavit,  stating,  that  it  was'not  ge"c,f  of.  coun" 
owing  to  the  negligence  oi  the  appellant,  that  the  record  orH  was  not  fil- 
was  not  filed,  but  to  that  of  his  counsel,  and  asked  further?*1  '"  time> re* 
time  to  file  the  record. 

Per  Curiam.  Let  the  motion  for  further  time  to  file  the 
record  be  overruled,  and  the  motion  to  dismiss  the  appeal 
be  sustained,  and  the  cause  remanded,  so  that  the  appellee 
may  have  his  execution  upon  his  judgment  in  the  Monroe 
circuit  court,  and  also  that  he  recover  his  costs  against  the 
appellant. 

Appeal  dismissed* 
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Vandalia, 
Dec.  1829. 


Cromwell, 

v. 

March. 


Nathan  Cromwell,  Plaintiff  in  error,    . 

against 
Enoch  C.  March,  Defendant  in  error. 

(error,  wi  th  supersedeas,  to  morgan.) 

The  bond  up  ^'  Thomas,  for  the  defendant  in  error,  moved  the  court 
on  which  a  su-  to  dismiss  this  writ  of  error,  on  the  ground  that  the  plaintiff 
persedeas  hadjn  error    did   not  execute  a  bond  as  the  statute    required: 

been   obtained,  '  i        l-    i      i       i     i  i 

was  executed  and  shewed  that,  the  bond  which  had  been  executed,  was 
the  J]ff"'lfaexecute(J  by  "Murray  MConnel,  attorney  for  the  plaintiff." 
motion  to  dis-  PerCunam.  The  motion  to  dismiss  the  writ  of  error  is 
miss  the  writ  ofoverru}e(]#  Lej  the  supersedeas  be  quashed,  for  the  reason, 
,  the  court  that  it  does  not  appear  that  McConnel  was  authorized  to 
sign  the  bond  as  attorney,  and  let  a  _procedendo  issue  to  the 


cause 

overruled  it, 

but  quashed  the     , 

supersedeas,    clerk  of  the  Morgan  circuit  court 

and  awarded  a 
procedendo. 


Motion  overruled. 


INDEX 


TO    THE 

a. 

PRINCIPAL    MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 
i  pien  in  abatement  will  lie,  in  a  suit  com- 
menced by  attachment.     Bates  v.  Jen- 
kins, 25 

AFFIDAVIT. 

Further  time  will  not  be  allowed  to  file  the 
transcript  of  the  record  in  an  appeal,  on 
an  affidavit  stating  that  it  was  owing  to 
the  negligence  of  the  counsel,  that  the 
record  was  not  filed  in  time.  Smith  v. 
James.  33 

?.  A  shf-riff's  return  may  be  contradicted 
by  his  own  affidavit,  and  thaf  of  defend- 
ant.    Kerr  &  Bell  v.  Whilesides,  6 

AMENDMENT. 
Clerical  errors  may  be  amended  on  the  tri- 
al of  the  cause.  Hargrave  v.  Penrod.  15 

APPEAL. 
1.  .If  the  transcript  of  the  record  on  ap- 
peal, is  not  filed  within  the  time  requir- 
ed by  law,  and  the  rules  of  court,  the 
appeal  will,  on  motion,  be  dismissed. — 
Green  v.  McConnell  32 

3.  P.     Green  v.  Atchison.  33 

8.   P.     Beebe  v.  Boyer.  20 

?.  Further  time  to  file  record,  on  an  affida- 
vit stating  that  it  was  thro'  the  negli- 
gence of  counsel  that  the  transcript  was 
not  filed  in  time,  refused.  Smith  v. 
lames.  33 


3.  Application  for  further  time  to  file  the 
transcript,  must  be  matle  within  the 
three  days,  within  which  the  transcript 
should  be  filed.     Roger  v.  Tilford.      21 

APPRAISEMENT. 
In  a  levy  on  real  estate,  the  appraisement 
which  the  law  requires' to  be  made,  fur- 
nishes a  rule  by  which  the  sheriff  may 
calculate  his  commissions.  Bryans  v, 
Buckmaster.  22 

ATTACHMENT. 

1.  The  effect  of  a  judgment  of  non-suit 
in  an  attachment  ca*e,  is  nothing  more 
than  the  quashal  of  the  attachment,  and 
leaves  the  party  to  proceed  de  novo. 
Bales  v.  Jenkins.  25 

2.  A  plea  in  abatement  will  lie,  in  a  suit 
commenced  by  attachment.  Ibid. 

ATTORNEY. 
A  supersedeas  bond  executed  by  the  attor- 
ney of  plaintiff,  without  proof  of  his  au- 
thority, is  void,  so  far  as  the  supersedeas 
is  concerned.     Cromwell  v.  March.      34 

AUDITOR. 
The  notice  of  a  motion  by  the  auditor 
against  a  delinquent  treasurer,  under 
the  act  of  24th  March,  1819,  must  be 
certain  and  specific,  and  must  ask  for  a 
judgment.     Auditor  v.  Hall.  8 


-ser 
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B. 

BANK. 
Fide,  STATE  BANK. 

BOND. 
The  bond  upon  which  a  supersedeas  was 
obtained,  was  executed  by  "M.  atty. 
for  the  plaintiff;"  and  on  a  motion  to 
dismiss  the  writ  of  error  for  that  ca-u.se, 
the  court  overruled  it.  but  quashed  the 
supersedeas,  and  awarded  a  procedendo. 
Cromwell  v.  March.  34 


c. 


CAPIAS  AD  SATISFACIENDUM. 
The  right  of  action  of  a  judgment  credi- 
tor against  a  sheriff  for  not  levying  nji. 
fa.  is  not  taken  uwav,  by  the  creditor's 
discharging  the  debtor  from  a  ca.  sa-  is- 
sued at  his  instance,  although  such  dis- 
charge might  be  a  satisfaction  of  the 
judgment,  the  creditor's  remedy  against 
the  sheriff  being  perfect  before  such  dis- 
charge.    Hargrove  v.  Penrod.  15 

CLERICAL  ERRORS. 
Clerical  errors  may  be  amended  on  the  tri- 
al of  the  cause.     Hargrave  v.  Penrod.   15 

CLERKS. 

1.  A  clerk  has  no  right  to  insert  in  a  fee 
bill  a  charge  fur  sheriff's  commissions, 
when  the  sheriff  himself  in  his  return 
makes  no  such  charge;  the  clerk  has  no 
power  to  supply  the  omission.  Bryans 
v.  Buckmaster.  22 

2.  Tho'  a  clerii  may  insert  in  the  record 
a  copy  of  the  note  on  which  suit  is 
brought,  it  does  not  on  that  account 
form  a  part  of  the  record.  Sims  v. 
Hugsby.  27 

COMMISSIONS. 

Vide,     CLERKS    1.       SHERIFF  4,  5,  6.       FEES 
AND  FEE  BILLS   1,2,   3. 

CONSTRUCTION  OF  STATUTES. 
I.  In  doubtful  cises,  if  by  giving  a  literal 
construction  to  a  statute,  it  will  be  the 
means  of  producing  great  injustice,  and 
l°ad  to  consequences  that  could  not 
have  been  anticipated  by  the  legislature, 
courts  are  bound  to  presume  that  the  le- 
gislature intended  no  such  consequen- 
ces; and  to  give  such  a  construction  as 
will  promote  the  ends  of  justice.  Bry- 
<tns  v.  Buckmaster.  22 


2.  A  correct  construction  of  'he  381  sec- 
tion of  the  Practice  Act,  requires  that 
a  party  should  make  application  for  fur- 
ther time  to  file  the  transcript  of  the 
record  in  cases  of  appeal,  within  the 
three  days,  within  which  the  trahscript 
sh  tulJ  have  been  filed.  Rager  v.  Til- 
ford.  21 

Vide,  CORPORATIONS   1,  2. 

CORPORATIONS. 

1.  The  ferry  law  of  12th  Feb.  1827,  does 
nnt  authorize  a  county  commissioners' 
court,  to  grant  a  ferry  license  to  a  cor- 
poration.    Betts  v.  Menard.  10 

2.  In  a  legislative  act,  where  "persons" 
are  spoken  of,  none  other  than  natural 
persons  are  meant.  Ibid,. 

3.  The  act  of  incorporation  creating  the 
trustees  of  Kaskaskia,  a  body  corporate, 
no  where  confers  the  power  upon  them 
to  take  a  grant  of  a  ferry  license.     Ibid. 

4.  A  corporate  body  can  act  only  in  (he 
manner  prescribed  by  the  act  of  incor- 
poration which  gives  it  existence.     Ibid. 

COUNTY  COMMISSIONERS'  COURTS. 

Vide,  coup.ts. 

COURTS. 

1.  The  county  commissioners'  court,  is  a 
mere  creature  of  the  statute,  and  tho' 
created  by  the  constitution,  its  powers 
and  duties  are  defined  by  the  law,  and 
in  some  instances  are  ministerial,  and 
in  others,  judicial.     Betts  v .  Menard.    10 

2.  A  judgment  will  not  be  reversed  if  the 
court  give  instructions  to  the  jury,  sub- 
stantially as  asked  (ot1  Littletons  v. 
Moses.  9 

3.  Upon  a  division  of  the  court,  the" judg- 
ment below  is  affirmed.  Kerr  k  Bell  v. 
Wkitesides.  6 

Vide,  CORPORATIONS,  1. 

D 

DEFAULT. 

1.  It  is  erroneous  to  take  a  judgment  by 
default  when  there  are  pleas  filed  by  the 
defendant,  in  compliance  with  a  rule 
against  him  to  plead:  in  such  case,  the 
plaintiff  has  no  ritiht  to  have  the  defend- 
ant called.     Semple  v.  Locke.  5 

2.  A  judgment  by  default  set  aside,  after 
the  term  at  which  the  judgment  was 
rendered.  Kerr  &  Bell  v.  Wkitesides.     6 
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E. 


ERROR. 

1.  It  is  not  error  in  tl^e  court  below  to  re- 
fuse a  new  trial.     Littletons  v.  Moses.      9 

2.  It  is  not  error  to  permit  clerical  errors 
to  be  ;u'i"nded  on  the  trial.     Hargrave 

od.  15 

3.  Wi  f  of  error  with   supersedeas  will  not 

visaed,  tho'  the  bond  on  which  the 
supersedeas  was  obtained,  was  executed 
by  <he  attorney  of  the  plaintiff,  and  no 
proof  of  his  authority  to  execute  it. — 
Cromwell  v.  March.  34 

Vide,  DEFAULT,  1. 
EXECUTION. 

1.  It  is  the  duty  of  an  officer  to  whom  an 
execution  is  directed  and  delivered,  to 
make  reasonable  exertions  to  levy  it  on 
the  property  of  the  defendant,  and  if  he 
i«  guilty  of  gross  negligence,  he  will  be 
liable.     Hargrave  v,  Penrod.  15 

2.  Fee-bills  are  governed  by  the  same  rules 
as  executions,  and  after  90  days  they  are 
fundi  officio.  Ibid. 

3.  Wnen  a  sheriff  sells  property  on  execu- 
tion, and  realizes  a  part  of  the  debt,  he 
is  entitled  to  commissions  enly  on  the 
sum  made.     Bryansv,  Buckmaster.      22 

Vide,  CAPIAS  AD  SATISFACIENDUM. 
CLERKS,  I.  SHERIFF,  2,  5,  6,  APPRAISE- 
MENT.     OFFICE  AND  OFFICER. 


FEES  AND  FEE-BILLS . 

1.  A  clerk  has  no  right  to  insert  in  a  fee- 
bill  a  charge  for  sheriff's  commissions, 
when  the  sheriff  himself,  in  his  return, 
makes  no  sueh  charge.  Bryans  v.  Buck- 
master.  22 

2.  When  a  sheriff  sells  property  and  real- 
izes a  part  of  the  debt,  he  is  entitled  to 
commissions  only  on  the  sum  made.  Ibid. 

3.  When  he  does  not  sell,  if  real  estate  is 
levied  on,  the  appraisement  will  furnish 
an  equitable  rule  by  which  to  calculate 
his  commissions.  Ibid, 

4.  Fee-bills  are  governed  by  the  same  rules 
as  executions,  and  after  90  days,  they 
Me  fundi  officio.   Hargrave  v.  Penrod.  15 

FERRIE9. 
1.  The  ferry  law  of  1827  (Feb.  12)  does 
not  authorize  a  county  commissioners' 
court  to  grant  a  ferry  license  to  a  corpo- 
ration.    Betts  v.  Menard.  10 
1.  The  act  of  incorporation,  oreatina;  the 
trustees  of  Kaskaskia  a  body  corporate, 
5 


no  where  confers  the  y^owpr  to  accept  a 
errant  of  a  ferry  license.  hid. 

3,  The  legislature  never  intended  to  au- 
thorize the  county  commissioners'  court 
to  grant  licenses  to  keep  ferries,  to  any 
other  than  natural  persons.  Ibid, 


JUDGMENT 

1,  It  is  error  to  take  a  judgment  by  de- 
fault, when  the  defendant  has  complied 
with  a  rule  to  plead,    Semple  v.  Locke.   5 

2,  Judgment  by  default  set  aside,  after  the 
term  at  which  it  was  rendered.  Kerr 
and  Bell  v.  Whitesides.  6 

3,  When  the  court  is  divider!  in  opinion, 
the  judgment  of  the  court  below  is  af- 
firmed. Ibid. 

4,  Notice  of  motion  by  auditor,  against  a 
delinquent  treasurer,  must  ask  for  a 
judgment,     Auditor  v.  Hall.  8 

5,  A  judgment  will  not  be  reversed,  if  the 
court  give  instructions  to  the  jury,  sub- 
stantially as  asked  for,  Littletons  v, 
Moses.  9 

Vide,   CAPIAS    AD   SATISFACIENDUM. 
ATTACHMENT  1. 

K 

KASKASKIA. 

The  act  of  incorporation  creating  the 
trustees  of  Kaskaskia  a  body  corporate, 
no  where  confers  the  powers  on  them  to 
take  a  grant  of  a  ferry  license.  Belts  v. 
Menard.  10 


LIMITATIONS,  STATUTE  OF. 

1.  In  an  action  of  slander,  if  the  word* 
were  spoken  within  one  year  before  th» 
repeal  of  the  statute  of  limitations,  the 
old  statute  will  be  no  bar.  Naught  v. 
Oneal.  29 

2.  An  action  of  assumpsit  was  commenced 
in  1822,  upon  a  contract  made  in  1812, 
to  which  the  statute  of  limitations  was 
pleaded — this  statute  was  passed  in 
1819,  and  i3  no  bar  to  such  action.--. 
Tufts  v.  Rice.  30 

3.  It  seems,  that  if  the  five  years  had  run 
under  the  territorial  government,  it 
might  have  been  pleaded  in  bar.      Ibid. 

M 

MOTION. 
1.  The  notice  of  a  motion  by  the  auditot 
against  a  delinquent  treasurer,  must  bo 
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certain  and  specific,  anri  must  ask  for  a 
judgment.    Auditor  v.  Hall.  8 

2,  Appeals  dismissed  on  motion,  if  trans- 
cript of  the  record  is  not  filed  within  the 
time  required  by  law.  Green  v,  McCon- 
nell.  32 

9.  P.  Green  v,  Atchison*  33 

S.  P.  Beebe  v.  Boyer.  20 

N 

NEW  TRIAt. 

The  refusal  of  the  court  below  to  grant  a 
new  trial,  cannot  be  assigned  for  error. 
Littletons  y.  Moses.  9 

NON-SUIT. 

The  effect  of  a  judgment  of  non-suit  in 
an  attachment  case,  is  no  more  than  the 
quashal  of  the  attachment,  and  leaves 
the  party  to  proceed  de  novo.  Bates  v. 
Jenkins.  25 

NOTE. 

A  copy  of  a  note  on  which  suit  is  brought, 

and  which  the  clerk  may  h;«ve  inserted 

in  the  record,  is  no  part  of  the  record. 

Sims  t.  Hugsby.  27 

NOTICE. 

The  notice  of  a  motion  by  the  auditor 
against  a  delinquent  treasurer,  must  be 
certain  and  specific,  and  must  ask  for  a 
judgment.     Auditor  v.  Hall.  8 

2.  The  mere  want  of  knowledge  of  a  debt- 
or's having  estate  or  effects,  or  an  aver- 
ment that  the  plaintiff  did  not  give  him 
notice  of  property  on  which  to  levy,  is 
not  sufficient  to  excuse  the  sheriff.  Har- 
grave  v.  Penrod.  15 

o 

OFFICE  AND  OFFICER, 
ft  i*  the  duty  of  an  officer  to  whom  an  ex- 
ecution is  directed  and  delivered,  to 
make  reasonable  exertions  to  levy  the 
same  on  the  property  of  the  defendant, 
and  if  he  is  guilty  of  gross  negligence  in 
this,  he  will  be  liable.  Hargrave  v.  Pen- 
rod. 15 


were  spoken  within  oue  year  before  the 
repeal  of  the  statute  limiting  such  ac- 
tion, the  old  statute  will  be  no  bar. — > 
Naught  v.  Oneal.  29 

2.  An  action  uf  assumpsit  was  commenced 
in  1822,  upon  a  contract  made  in  1812, 
to  which  the  statute  of  limitations  was 
pleaded — this  statute  was  passed  in 
1819,  and  is  no  bar  to  such  actior:. — 
Tufts  v.  Rice.  30 

3.  It  seems,  if  the  five  years  had  run  under 
the  territorial  government,  it  might  have 
been  pleaded  in  bar.  Ibid. 

4.  The  omission  to  state  a  sum  at  the  end 
of  the  narr.  as  the  damages,  can  be  ta- 
ken advantage  of  only  in  the  court  be- 
low; an  objection  on  that  account  is 
purely  technical,  Hargrave  v.  Pen- 
rod,  15 

5.  A  plea  in  abatement  will  lie,  in  a  suit 
commenced  by  attachment.  Bates  v. 
Jenkins,  25 

Vids,  default,  1. 


PRACTICE. 

1.  A  correct  construction  of  the  33d  sec- 
tion >of  the  Practice  Act,  would  require 
that  a  party  must  make  application  for 
further  time  to  file  the  transcript  of  the 
record,  in  cases  of  appeal  within  the 
three  days,  within  which  the  transcript 
should  be  filed.     Rager  v.  Tilford.         21 

2.  To  make  a  note  on  which  suit  is  brought 
a  part  of  the  record,  oyer  must  be  crav- 
ed.    Sims  v.  Hugsby.  27 

Vide,  APPEAL,  1  ,  2,  3,  AMENDMENT.  at- 
torney. DEFAULT,  1,  2.  EXECU- 
TION,  I.       MOTION,  1. 

PROCEDENDO. 

Upon  the  quashal  of  a  supersedeas,  a  proce- 
dendo will  be  awarded  to  the  court  be- 
low.    Cromwell  v.  March.  34 

PROCESS. 

Vide,   SHERIFF. 


R 


OYER. 

To  make  a  note  on  which  suit  is  brought  a 

part  of  the  record,  to  enable  the  court 

to  look  at  it  for  any  purpose,  oyer  must 

be  craved  of  it.     Sims  v.  Hugsby.        27 


RECORD. 
The  note  on  which  suit  is  brought,  tho' 
inserted  by  the  clerk  in    the  record,  is 
no  part  of  the  record.     Sims  v.  Hugs- 
by, 27 

Vide,  appeal,  1,  2,  3. 


PLEADING.  RELEASE. 

I.  In  an  action  of  slander,  if  the  words    A  debt  due  the  State  Bank  by  mortgage 


INDEX. 


89 


U  a  debt  due  the  State,  which  the  State 
can  release.  Ernst's  adm'rs  v.  the  State 
Bank,  31 


SHERIFF. 
1.  A  sheriff's  affidavit,  and  that  of  the  de- 
fendant, received  to  contradict  his  re- 
turn upon  a  summons.     Kerr  and  Bell  v. 
Whitesides.  6 

2.  The  mere  want  of  knowledge  of  the 
debtor's  having  estate  or  effects,  or  an 
averment  that  the  plaintiff  did  not  point 
them  out  to  him  on  which  to  levy,  is  not 
sufficient  to  excuse  the  sheriff.  Har- 
grove v.  Penrod.  15 

3.  The  right  of  action  of  a  judgment  cred- 
itor against  a  sheriff  for  not  levying  &Ji. 

Ja.  is  not  taken  away  by  his  discharging 
his  debtor  from  a  ca.  sa.  issued  at  his  in- 
stance, although  such  discharge  might 
be  a  satisfaction  of  the  judgment.     Ibid. 

4.  A  clerk  has  no  right  to  insert  in  a  fee- 
bill,  a  charge  for  sheriff's  commissions, 
when  the  sheriff  himself,  has  made  no 
such  charge  in  his  return.  Bri/ans  v. 
Bucfcmaster.  22 

5.  When  a  sheriff  sells  property,  and  re- 
alizes a  part  of  the  debt,  he  is  entitled 
to  commissions  only  on  the  sum  made. 

Ibid. 

6.  Where  the  sheriff  does  not  sell,  if  real 
estate  is  levied  on,  the  appraisement 
will  furnish  an  equitable  rule  by  which 
to  calculate  the  commissions.  Ibid. 

fide,  OFFICE  AND  OFFICER.     EXECUTION  2. 

SLANDER. 

Vide,  LIMITATIONS,  STATUTE  OF,  1. 

STATE  BANK. 

A   debt  due   the  state   bank   secured    by 

mortgage,  is  a  debt  due  the  state,  which 

the  state  can  release.     Ernst's  adirirs  v. 

the  State  Bank.  3! 


STATUTES. 

1.  In  a  legislative  act,  where  "persons" 
are  spoken  of,  none  other  than  natural 
persons  are  intended.  Belts  v.  Me~ 
nard.  \  q 

2.  Id  doubtful  cases,  if  by  giving  a  literal 
construction  to  a  statute,  it  will  be  the 
means  of  producing  great  injustice,  and 
lead  to  consequences  that  could  not  have 
been  anticipated  by  the  legislature, 
courts  are  bound  to  presume  that  the  le- 
gislature intended  no  such  consequences, 
and  give  such  a  construction,  as  will 
promote  the  ends  of  justice.  Brians  v. 
Buckmaster.  22 

3.  Construction  of  33d  sect,  of  the  Prac- 
tice Act  of  1827.     Ra%er  v.  Tilford.      21 

4.  The  repeal  of  a  statute  does  not  affect 
rights  acquired  under  the  repealed  stat- 
ute.    Naught  v.  Oneal.  29 

Vide,    LIMITATIONS    STATUTE    OF,    1,    2,    3. 
FERRIES,  1,  2. 

STATUTE  OF  LIMITATIONS. 

Vldi,  LIMITATIONS,   STATUTE  OF, 

SUPERSEDEAS. 

Vide,  error,  3.     bond. 


TREASURER. 

The  notice  for  a  motion  by  the  Auditor 
against  a  delinquent  treasurer,  must  be 
certain  and  specific,  and  must  ask  for  a 
judgment.     Auditor  v.  Hall.  f? 

w 

WRIT  OF  ERROR. 

Vide,  ERROR,  3,      BOND. 

WRIT  OF  SUMMONS. 

Vide,  SHERIFF,  1. 


FINIS. 
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